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STATEMENT OF THE QUESTI ONS PRESENTED

In SJC-8916 (Request for Advisory No. A-105), the

gquestions transmtted to the Justices fromthe

Gover nor are:

1

Does adjournnent by a roll call vote (137
yeas to 53 nays) of the joint session [of
the two Houses] constitute final action on a
proposed constitutional anendnment such that
the Governor’s power and duty to recall the
joint session under Article 48 [of the
Constitution of the Conmmonweal th] do not
attach?

| f there has not been final action by the
joint session, may the Governor, using her
j udgnent, reasonably determ ne whether this
controversy has reached the “limt of
futility,” LIMTS v. President of the
Senate, 414 Mass. 31, 32 n.4 (1992), such
that she may decline to recall the joint
session under Article 48?

In SJC-8917 (Request for Advisory No. A-106), the

gquestions transmtted to the Justices fromthe

Presi dent of the Senate are:

1

Wul d a nmenber of [any] joint session [that
m ght be called by the Governor] violate
Article 48 [of the Constitution of the
Commonweal th] by noving to adjourn before
the joint session otherw se takes action on
any of the proposed [constitutional]
amendnent s?

Wul d the President of the Senate, as
presiding officer of the joint session,
violate Article 48 by recognizing a notion
to adjourn before the joint session

ot herw se takes action on any of the
proposed anmendnent s?



3. Wuld the joint session violate Article 48
by voting to adjourn before otherw se taking
action on any of the proposed anendnents?

4. If the joint session votes to adjourn before
ot herwi se taking action on any of the
proposed anendnents, does Article 48 require
any further action by the President of the
Senat e?

STATEMENT OF THE CASE

1. Pri or Proceedi ngs

On Decenber 3, 2002, the Governor requested an
advi sory opinion fromthis Court on two questions of
| aw. Both questions concern the joint session of the
two houses of the Massachusetts Legislature, which
convened on May 1, 2002 wth three proposed
constitutional anmendnments laid before it and which
adj ourned on July 17, 2002 pursuant to a roll cal
vote of 137 yeas to 53 nays.

On Decenber 5, 2002, the President of the Senate
requested an advisory opinion fromthis Court on four
question of law. Those questions concern a joint
session’s adjournnent rules and procedures vis-a-vis
Amendnent Article 48 of the Constitution of the
Commonweal th as well as the role of the Senate
Presi dent post-adj our nnent .

Al so on Decenber 5, 2002, this Court issued an

Announcenent inviting any interested party to file a



brief, letter or menorandumw th regard to the two
requests for advisory opinions.

Gay & Lesbi an Advocates & Defenders (GLAD)
recei ved a copy of the Announcenent and submts this
brief in response.

2. St atenent of Facts

For the purposes of this matter, G.AD accepts
those rel evant statenents of fact set forth in the
seven nunbered paragraphs in the “Background” section
of the Governor’s request for an advisory opinion
(with the exception of any possible characterization
of facts that would suggest that there has not been
final action on the proposed constitutional
amendnents) and in the first five introductory
“Wher eas” paragraphs of the President of the Senate’s
request for an advisory opinion.

SUMVARY OF THE ARGUVENT

The Governor’ s Request
(Advi sory No. A-105)

This Court has set forth the standards for
assessi ng whether a request for an advisory opinion
presents a sol emn occasi on many tines, meking clear
that the Court will not grant such a request if it

does not involve pending nmatters, present duties, or



serious doubts as to the power of the branch of
governnment posing the request, or if the request

i nvol ves an abstract or hypothetical question. (p. 7-
10).

The Governor’s first question presents no solem
occasi on because, in light of the inference that the
Governor is not contenplating taking any action, it
| acks the requisite action in view. (p. 10-12 ).
Further, the Governor’s first question is prenature.
The Governor is not facing any present duty to act, as
Art. 48 does not require the joint session to act by
any specific tinme. (p. 12-15).

The Governor’s second question al so presents no
sol etTm occasi on because, in addition to having no
action in view, this Court has already answered the
i ssue posed by this question. The Governor has al so
asked an abstract |egal question untied to any
particul ar factual circunstance. (p. 16-19). In
addition, given that question two presents no sol emm
occasi on because the Court has al ready given gui dance
on the issue, there can no | onger be any need for the
Court to answer question one. (p. 19).

The matter at issue before this Court does not

present any specific circunstances that woul d support



rel axi ng the requirenent of a solem occasion. G ven
the lack of weighty matters presented and the existing
gui dance on the issues raised, the Court should refuse
the Governor’s request to ignore the |ack of solem
occasion. (p. 20-21).

| f the Court finds, however, that there is solemm
occasion to answer the Governor’s requests, the Court
shoul d answer question one in the affirmative because
the Legislature has taken final action on the proposed
amendnents within the nmeaning of Art. 48. The rol
call vote to adjourn net the constitutional
requirenents for final action. (p. 21-22). Further,
this Court has made clear that |egislative actions
other than a direct vote on the substance of a
petition may constitute final action. (p. 22-25).
The Legi slature understood its vote on adjournnent to
be final action, thereby foreclosing additional action
on the proposed anendnents. (p. 25-27).

Moreover, as m ght be argued, the Legislature’s
actions cannot be construed as nonet hel ess all ow ng
t he proposed anendnents to proceed to the next General
Court. (p. 27). The Debates on Art. 48 nmake cl ear
that the Legislature nust affirmatively vote to

approve an anendnent before it may proceed. (p. 27-



31). In addition, any case |aw regarding the effect
of a lack of an affirmative |egislative action on a
statutory initiative is inapposite to a proposed
initiative constitutional anmendnent. (p. 31-32).
Agai n assum ng a sol emm occasion, the Court
shoul d al so answer the Governor’s second question in
the affirmati ve because the Governor may decline to
recall the joint session if she reasonably believes
that to do so would be futile. The | aw does not
require a futile act, even where the requirenent at
i ssue states that a party shall or nust engage in a
particular action. (p. 32-35). This principle
applies to the Governor, given that this Court has
recogni zed that the standoff between the Legislature
and the Governor can reach the point of futility. As
aresult, if the Governor reasonably believes that
recalling the joint session wwuld be futile, she need
not engage in such a useless act. (p. 35-36).

The President of the Senate s Request
(Advi sory No. A-106)

The questions posed by the President of the
Senate do not currently present this Court with a
sol etm occasi on, al though a sol eitm occasi on m ght wel |

ari se depending on the actions of the Governor. The



President of the Senate and the joint session
currently have no present duty as to which they are
seeki ng the assistance of the Court because the
gquestions are prem sed on a hypothetical action of the
Governor. (p. 37-39). As aresult, this Court should
hol d these questions in abeyance until either the
Governor acts or the termof the current General Court
cones to an end, whichever first occurs. (p. 40-42).
Assum ng the existence of a solemn occasion to
answer these questions, the Court should answer that
adj ournnent does not violate Art. 48. Art. 48
anticipates that it will co-exist with |legislative
rul es such as adjournnent, and the joint session
operates according to ordinary rules governing
| egislative bodies. (p. 42-45). As a result, the
Court shoul d answer questions one, two, and three

posed by the President of the Senate in the negative.

ARGUVENT

THE GOVERNOR' S REQUEST FOR AN ADVI SORY OPI NI ON
(NO. A-105) ASKS TWO QUESTI ONS, NEI THER OF WHI CH
PRESENTS A SOLEMN OCCASI ON.

A The Governing Standards For Assessing A
“Sol ermm Qccasion.”

This Court has had many opportunities to set

forth the standards under which it assesses whether a



request for an advisory opinion constitutes a solemm
occasion such that the Court wll answer a question
pr esent ed.

Wthout attenpting to catal ogue all of the
principles the Court has devel oped over its history, a
nunber are salient to the present request fromthe
Governor (as well as the request fromthe President of
the Senate — Request for Advisory A-106). First, the
advi sory opinion is to be “sparingly exercised.”

Answer of the Justices to the Council, 373 Mass. 867,

870 (1977). Second,

The provision that the opinions of the
Justices be required only on “solemm
occasions” has been strictly construed. Not
only does the Constitution define the extent
of the duty of the Justices to furnish
opinions, but it also limts their right to
express them The boundaries set by the
Constitution are jurisdictional and cannot
be crossed. The jurisdictional limtations
i nposed by the Constitution nmust be strictly
observed in or der to preserve t he
fundanental principle of the separation of
the judicial from the executive and the
| egi sl ati ve branches of governnent.

Answer of the Justices to the Council, 362 Mass. 914,

916-917 (1973) (Citations omtted). See also Answer

of the Justices to the Senate, 406 Mass. 1220, 1224

(1989) (“It is not the less our duty, in view of the

careful separation of the executive, |legislative and



judicial departnents of the governnent, to abstain
from..[giving our opinion] in any case which does not
fall within the constitutional clause relating

thereto.” (quoting Answer of the Justices, 373 Mass.

898, 901 (1977)).
Third, opinions “may be required only respecting
pending matters, in order that assistance may be

gained in the performance of present duties.” In re

Opi nion of the Justices, 216 Mass. 605 (1914).

Fourth, “[i]f there is no present duty, no solem
occasion exists and the Justices are constitutionally
constrained fromrendering an advi sory opinion
regardl ess of the inportance of the particul ar

guestion.” Answer of the Justices to the Acting

Governor, 426 Mass. 1201, 1204 (1997).

Fifth, “having some action in view,” id. at 1203,
the Governor or the Legislature nust entertain
“serious doubts as to their power and authority to

t ake such action” Answer of the Justices to the

Council, 373 Mass. 867, 871 (1977), and “the
settl ement of such doubt was necessary to enable it,
in the exercise of its proper functions, to act

legally and intelligently upon the pendi ng question.”



In re Opinion of the Justices, 217 Mass. 607, 612

(1914).

Questions bearing on the wi sdom or expedi ency of
sone action, as opposed to questions of the power and
authority to act, “cannot properly be answered by the

Justices.” Answer of Justices, 319 Mass. 731, 734

(1946). See al so Opinion of the Justices to the

Governor, 385 Mass. 1201, 1203 (1982) (sane).
Sixth, the Court will not answer purely abstract

questions of law, see In re OQpinion of the Justices,

301 Mass. 615, 617 (1938); Answer of the Justices to

t he Governor, 364 Mass. 838, 846-847 (1973), or

hypot heti cal questions. See Answer of the Justices to

the Acting Governor, 426 Mass. 1201, 1204-1205 (1997).

Finally, if the power of the Governor or the
| egislative body is clear or if the answer given in no
way affects that power, there is no sol emm occasi on.

See Answer of the Justices to the Senate, 406 Mass.

1220, 1225 (1989); Answer of the Justices to the House

of Representatives, 375 Mass. 822, 824-825 (1978);

Answer of Justices, 319 Mass. 731, 734-735 (1946).

B. The Governor’s First Question Does Not
Present A Sol emn Cccasi on.

The Governor’s first question asks:

10



Does adjournnent by a roll call vote (137

yeas to 53 nays) of the joint session [of

the two Houses] constitute final action on a

proposed constitutional anmendnent such that

the Governor’s power and duty to recall the

joint session under Article 48 [of the

Constitution of +the Commonwealth] do not

attach?

Announcenent, Suprene Judicial Court of the
Commonweal t h, SJC- 8916, Decenber 3, 2002.

At the outset, the question arises as to whether
the Governor here has, in fact, the requisite “sone
actionin view,” i.e., recalling the joint session, as
opposed to no action, i.e., allowthe status quo to
continue. Fromthe Governor’s recitation of the
factual background and al so fromthe fram ng of her
gquestions, the strong inference arises that the
Governor is not contenplating the taking of any action
and she certainly does not aver that she has any

action in view. Therefore, there is no requisite

pending matter. Contrast In re Opinion of the

Justices, 301 Mass. 615, 616-617 (1938)(noting the
requi renent of a pending matter, the Court had reason
to logically assune that the Governor had a particular

action in mnd); In re Opinion of the Justices, 216

Mass. 605 (1914) (sane). For that reason al one, her

first question does not present a solemn occasi on but

11



rather an abstract question of |aw or a hypotheti cal
guestion that cannot be answer ed.

Assumi ng for the sake of argunent alone that the
Governor has the act of recalling the joint session in
view, the next question that arises is whether the
Governor could be facing any present duty to act
regardl ess of how one m ght characterize the current
status of the joint session and the three proposed
constitutional anendnents that were presented to the
j oi nt sessi on.

It is undisputed that there is no sol etm occasi on

when a request is premature. See Answer of the

Justices to the Acting Governor, 426 Mass. 1201, 1204

(1997). Moreover, in the particular context of joint
sessions and initiative anendnents, this Court has
addressed the question of prematurity where the
proponents of an anmendnent had brought an action for

mandamus. See LIMTS v. President of the Senate, 414

Mass. 31 (1992).

In LIMTS, the joint session of the Legislature
had convened on several occasions, including Decenber
16, 1992 and Decenber 21, 1992, and adj ourned on
Decenber 21, 1992 “w thout taking final action on the

initiative anendnent.” 414 Mass. at 33. Wen this

12



Court issued its ruling on Decenber 23, 1992, with
only a nodest nunber of days remaining in the
| egi sl ative session, it said:

Article 48 does not require final action by

any specified tine. The tinme within which

the joint session nmust act continues until

January 5, 1993, when the term of the

current Ceneral Court wll end. The joint

session has not yet failed to conmply wth
the direction of art. 48 that it take fina
action. The joint session has not failed to
performa duty that could justify issuing an

order to act. In circunstances in which a

person or entity has not yet failed to

perform a duty, an action in the nature of
mandanus i s prenature.
414 Mass. at 34 (Citations omtted).

The clear teaching of LIMTS is that it is
currently premature to nake a determnation as to
whet her the joint session has failed to conply with
Article 48 in the present case where the critical
factual predicates regarding dates and the then
current action of the joint session, i.e.,
adj ournnment, are identical. As a result, any recal
action by the Governor is premature and, therefore,
she is under no present duty that would create a
sol etm occasion requiring this Court to answer
guestion one.

Two subsi diary questions do remain concerning

LI M TS. First, that case involved a nandanus action

13



seeking an order fromthe court to require sone action
of the legislature. The current matter involves
guestions fromthe Governor as to actions she m ght
take vis a vis the legislature. However, this
di stinction cannot change the result because the
anal ysis of the pertinent issue, prematurity, is the
sane; and it is prematurity which governs the result.
Second, in LIMTS, the Court left open the
question whether the joint session’s *adjournnent
wi thout taking final action on the initiative
amendnent m ght lead us to conclude that, as a
practical matter, this action is no |onger premature.”
414 Mass. at 35.
Assumi ng for the sake of argunent alone that the
present joint session also adjourned w thout taking
final action (but see Section Il, below), the Court in

LIMTS was sol ely addressi ng whet her a mandanus acti on

m ght no | onger be premature under such circunstances.
Such a question is sinply not relevant here where the
issue is strictly whether a sol etm occasi on exi sts.

In that regard, the result may well be that a
Governor sinply cannot get an answer fromthis Court
as to when he or she mght call a joint session on the

basis that the joint session was failing to take final

14



action. However, that result is consistent with the
Court’s recognition that Article 48 gives no role to
the courts but rather |eaves the matter to the

Legi slature and the Governor and, ultimately, to the
peopl e by way of the ballot box if the purpose of
Article 48 is frustrated. 414 Mass. at 35; see al so
Al exander G Gay, Jr. & Thomas R Kiley, The

Initiative and Referendum i n Massachusetts, 26 New

Eng. L. R 27, 96-97 (1991) (discussing In re Qpinion

of the Justices, 291 Mass. 578 (1935), and Opi ni on of

the Justices, 334 Mass. 745 (1956), to the effect that

there is “no deadline or due date established by
Article 48" and, therefore, “no nmeans of requiring the
Joint Session to take any particular action”). The
alternative is that the Court acts and gets drawn in,
politically, as a player in the constitutional
anendnent process.

For these reasons, and for an additional reason
set forth belowin the discussion of the second
guestion fromthe Governor, the Governor’s question
one does not present a solemm occasion and, therefore,
the Court should respectfully decline to answer

guestion one.

15



C. The Governor’s Second Question Does Not
Present A Sol emn Cccasi on.

The Governor’s second question asks:

If there has not been final action by the
joint session, may the Governor, using her
j udgnent, reasonably determ ne whether this
controversy has reached the “limt of
futility,” LIMTS . Pr esi dent of t he
Senate, 414 Mass. 31, 32 n.4 (1992), such
that she may decline to recall the joint
session under Article 48?

Announcenent, Suprene Judicial Court of the
Commonweal t h, SJC- 8916, Decenber 3, 2002.

Initially, as noted in Section |.B., above, it
seens clear fromthe Governor’s subm ssion to the
Court that she has no “action in view” Therefore,
for the sanme reason as noted with respect to question
one, there is no solemm occasion to address question
t wo.

Second, the Governor is asking in question two
whet her, assumng no final action by the joint session
to date, she may decline to recall the joint session
if she reasonably determ nes in her judgnent that a
recall would be futile.

This Court should decline to answer this question
for the sinple reason that in actual litigation (and
in other advisory opinions) this Court has “spoken to

[the issue] raised by the question posed.” Inre

16



Answer of the Justices to the House of

Representatives, 375 Mass. 790, 794 (1978). See al so

Answer of the Justices to the House of

Representatives, 413 Mass. 1219, 1225 (1992); LIMTS,

supra at 34 n.5 (quoting from Opi nion of the Justi ces,

334 Mass. 745, 758-759 (1956)).

Specifically, this Court has held that the
| egi slature may be prorogued wi thout final action by a
joint session where the Governor “has becone
reasonably convinced that it will be inpossible to
secure [final action by the joint session]” because
the Constitution does not require going to the “limts

of futility.” Opinion of the Justices, 334 Mass. 745,

758-759 (1956). See also LIMTS, supra at 34 n.5

(quoting from Opi nion of the Justices, 334 Mass. 745,

758- 759 (1956).

In effect, the Governor has sinply asked whet her
she has the power to follow the | aw as set down by
this Court. Such a question does not present a sol emm

occasi on. See Answer of the Justices to the Senate,

406 Mass. 1220, 1225 (1989); Answer of the Justices to

t he House of Representatives, 375 Mass. 822, 824-825

(1978) .
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Gven that it is clear that the Governor need not
act if she is reasonably convinced that a recall would
be futile, the only elenment undetermned in the
present case is whether the current situation can be
determned to be futile. That question does not
requi re an answer by the Court, however. First, the
Governor has not asked the Court to resolve this
factual issue. Second, this factual issue is not a
question of power or authority and therefore does not
create a solem occasion. Third, the Governor
i ndi cates that she has already resol ved this question.
I n the Background section of her subm ssion to the
Court, the Governor states, after setting forth the
factual basis for the statenent: “Accordingly where,
as here, the CGovernor reasonably believes that it may
be inpossible to secure further action by the joint
session ..” (Enphasis added). Governor’s Subm ssion,

dat ed Decenber 3, 2002, Background, p. 3, f6.

Third, beyond the fact that the Governor has
asked a question that this Court has previously
addressed, the CGovernor has al so asked sinply an
abstract |egal question untied to any particul ar

factual circunstance. As noted in Section |.A.,
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above, such questions do not present a solemn
occasi on.

Finally, once it is determned: (1) that the
exi sting state of the law clearly enunciates the
Governor’s power to choose not to recall the joint
session if she determnes that a recall would be
futile and (2) that, therefore, question two does not
present a solemm occasion, it follows |logically that
the Court should, for this additional reason, decline
to answer question one. This is so because the
Governor can only conceivably have to act if there has
been no final action by the joint session. (If there
has been final action, it is clear that the Governor
has not role to play whatsoever.) Once it is clear
that the Governor already has guidance in the |aw on
guestion two, she has no present need for an answer to
guestion one.

For these reasons, the Governor’s question two
does not present a solemm occasion and, therefore, the
Court should respectfully decline to answer question

t wo.
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D. The Present Matter Does Not Present
Particul ar Crcunstances That Justify
Rel axi ng The “Sol erm QOccasi on” Requi renent.

Anticipating a “solemm occasion” problem the
Governor’s subm ssion asks this Court to “rely on
their ability in unusual and inportant circunstances
to opine on the Governor’s constitutional powers and
duti es” should the Court “question whether a solemm
occasion exists.” (Governor’s Subm ssion, dated

Decenber 3, 2002, Background, pp. 3-4, 7).

I n support, the Governor cites four cases over
the span of 50 years (id.) in which this Court has
relaxed its solemm occasion inquiry because of
“particul ar circunstances” while always expressly
noting that the action was “not to be regarded as

establishing a practice.” Opinion of the Justices to

the Council, 374 Mass. 864, 866-867 (1978) (concerning

whet her the powers of the Council had been usurped by

t he Governor); Opinion of the Justices to the

Governor, 363 Mass. 889, 898-899 (1973) (concerning
guestions of continuing inportance regarding the

Commonweal th’ s obligations to pay rents); Opinion of

the Justices, 330 Mass. 713, 727 (1953) (regarding the

construction of the Mass. Turnpi ke and noting the

extensive enterprise and the inportance of the
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statute); In re: Opinion of the Justices, 269 Mass.

611, 618-619 (1929) (regarding inportant tax |aws
i nvol vi ng corporate excise).

For the reasons previously discussed, the present
request for an advisory opinion raises no conparably
wei ghty matters such that the Court should relax its
“sol emm occasi on” standards. |ndeed, the existing
case law fromthis Court provides anple guidance to
the Governor in the present circunmstances. The Court
shoul d refuse the Governor’s request to ignore the
| ack of a sol enm occasi on.

1. THE COURT SHOULD ANSVER “YES'™ TO THE GOVERNOR S

QUESTI ON ONE BECAUSE THE JO NT SESSI ON OF THE

LEG SLATURE HAS TAKEN FI NAL ACTION WTH N THE

MEANI NG OF ARTI CLE 48.

A The Roll Call Vote on Adjournnment by the
Joi nt Session Constituted Final Action.

In voting to adjourn the joint session, the
Legi sl ature took final action on the proposed
constitutional amendnments before them Their vote net
the constitutional requirenents for final action and
was clearly understood to be final action.

1. The Vote on Adjournnent Met the
Requi rements for Final Action

Part 4, § 4 of Article 48 of the Anmendnents to

the Constitution [hereinafter “Art. 48"] sets forth
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the only constitutional requirenment for final
| egi sl ative action on proposed constitutional
amendnents: “Final legislative action in the joint
sessi on upon any anmendnent shall be taken only by cal
of the yeas and nays, which shall be entered upon the
journals of the two houses[.]”

The joint session’s vote on adjournnent on July
17, 2002 was precisely this type of roll call vote of

the yeas and nays. See House, No. 4840, at

http://ww. state. ma. us/ | egi s/ hi story/ h04840. ht m  The
votes were recorded on the records of both houses.

See Uncorrected Proof of the Journal of the Senate, at

http://ww. state. ma. us/ | egis/journal/sj071702. ht m

Journal of the House, Wdnesday, July 17, 2002, at

http://ww. state. ma. us/ | egis/journal/hj071702. ht m
Thus, this vote has net the only requirenent
explicitly set forth in Art. 48 for final action.

This Court has al so provided insight into the
meani ng of “final action” under Art. 48. In Hilsinger

v. Sec’'y of the Commonweal th, 388 Mass. 1 (1983), this

Court made clear that the final action requirenment may
be met by | egislative actions other than a direct vote
on the substance of a proposed initiative. In

Hi | si nger, the joint session had anended an initiative
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constitutional amendment by striking out all nine
sections of the proposal and replacing it with twenty-
one new sections. By a vote of 172 to 9, the
| egislature voted to refer the anmended version to the
next joint session. The Court ruled that this vote
constituted final action on the amendnent as
originally proposed. The Court explained,
[ T]he General Court’s 1980 agreenent, by
considerably nore than three-fourths of its
menbers, to refer the ... anmendnment to the
next joint session, was an expression of its
di sapproval of House No. 6252 as originally
subm tted. Not having received approval by
one-fourth of the nenbers of the 1980
constitutional convention, as required by
art. 48, the Initiative, IV, 8 4, House No.
6252 becane a nullity for the purposes of
the next constitutional convention.
388 Mass. at 5. The Court noted that this vote
constituted final action despite not having net the
requi renents of Pt. 4, 8 4 of Art. 48 that final
action be taken by a vote of yeas and nays due to the
fact that the anendnent was nade pursuant to Pt. 4, 8§
3, which does not require a call for yeas and nays

unl ess specifically asked for. 388 Mass. at 5, n.3.

In addition, in Opinion of the Justices, 291

Mass. 578, 583 (1935), this Court stated, “*Final
| egi sl ative action’ in this connection nmeans such

action according to established |egislative procedure
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nodi fied by the constitutional requirenents of article
48 of the Amendnents.” A notion for adjournnment is a
prime exanple of established | egislative procedure.
See Rules 55, 64, 65 of the House of Representatives
for the year 2001-2002 at http://ww.state. ma. us/legis
[ bills/house/ht02002. ht m Rul es 46, 52, 53 of the
Senate as adopted on Feb. 14, 2002 at
http://ww. state. ma. us/ | egis/senrules. htm

The effect of adjournment on pending matters
di ffers depending on the nature of the session to be
adj ourned. \When adj ournnment ends the regul ar session
of a legislative body, pending matters are carried
over and given priority on the next day’s agenda. See
Rul e 46 of the House of Representatives; Rule 35 of

the Senate. In Opinion of the Justices, 334 Mass.

745, 754 (1956), however, this Court noted that “the
joint session is not, or at |east has not been, an
assenbly having regular sessions.” As a result, the
effect of adjournnment on pending matters before the
joint session is to put an end to it.
When the adjournnment closes a session in an
assenbly which does not neet as often as
quarterly, or when the assenbly is an
el ective body, and this session ends the
term of a portion of the nenbers, the

adjournnent puts an end to all business
unfinished at the close of the session.
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Art. IIl. Privileged Mtions, in Robert’s Rules of

Order, http://ww.constitution.org/rror/rror-
03. ht n#17. Because the vote on adjournnent ended al
action on the proposed anendnents, therefore, it
shoul d be deened final action for purposes of Art. 48.
Just as the Court recognized the vote at issue in
Hi | si nger as final action because it clearly
denonstrated the Legislature s disapproval of the
proposed anendnment, so, too, should the actions of the
joint session in July, 2002 be deened final action.
The vote on adjournnent was a deci sive nessage from
the Legislature that they did not want to take further
action on the neasures before them Further, unlike
the vote in Hlsinger, the vote to adjourn net the
requi renent that final action be taken by a call of
t he yeas and nays.

2. The Legi sl ature Understood the Vote on
Adj ournment to Be Final Action.

As the Governor recognized in her request to this
Court for an opinion of the Justices, |egislative
| eaders understood the vote on adjournnent to be final
action. See Letter from Governor Jane Swift to the
Honor abl e Justices of the Suprenme Judicial Court of

12/3/02, at 2 (quoting statenments fromthe Senate
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President’s Ofice: “‘the vote to adjourn the
constitutional convention indefinitely was final’”
Senator Harriette L. Chandler: “*1 think the

Legi slature voted and it’s pretty clear what the vote
was. ...It wasn’'t even close.’”; and Senator Mark
Montigny: “‘This is a debate we have had, and | think
the issue is over for this session.””) (internal
citations omtted). Even Legislators that voted

agai nst adj ournnment recogni zed that the vote

forecl osed further action on the proposed anendnents.

See, e.g., Yvonne Abraham Gay Marriage Ban Thwart ed,

Legislators Kill Ballot Question, Boston 3 obe, July

18, 2002, at Al (statenent of Senator David P. Magani,
who voted agai nst adj ournnent, acknow edgi ng that
adj ournnent prevented further action).

In light of this understanding and the fact that
the vote on adj ournnment confornmed to the
constitutional requirenments, adjournnent by a rol
call vote of the joint session constituted final
action on the proposed constitutional anmendnents such
that the Governor’s duty to recall the joint session
under Pt. 4, 8 2 of Article 48 of the Amendnents to

the Constituti on does not attach. For these reasons,
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the Court should answer “yes” to the Governor’s
guestion one.
B. The Vote on Adjournnent Prevents the

Proposed Amendnents from Proceeding to the
Next Ceneral Court.

It mght be argued that the joint session’s
decision not to vote on the substance of the proposed
anendnent s nonet hel ess all ows the anendnent to proceed
to the next session of the Legislature.! This cannot
be the case. Because the Legislature did not
affirmatively approve the proposed anendnents, the
final action of the joint session cannot be “deened”
approval such that the anmendnents nmay be transmtted
to the next |egislative session. The vote on
adj our nment cannot be construed as a |l egislative
approval of the initiative amendnents before them

1. The Debates on Art. 48 Denonstrate that
the Legislature Must Vote to Approve an
Initiative Before It May Proceed.

The Debates on Art. 48 nmake clear that anmendnents

must be affirmatively voted on by the Legislature in

order to nove on to the next General Court. Wen the

! This argument was raised in the Revised Brief of the
Plaintiff-Appellant and at oral argunent in Pawick v.

Bi rm ngham No. SJC-08879 (docketed, Cct. 22, 2002).
GLAD fully anticipates that the argunent will be

rai sed again in the context of these requests for an
opi nion of the Justices.
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Committee on the Initiative and Referendum reported
the “Resolution to Provide for Establishing the
Initiative and Referendunf to the Commttee of the
Whol e, the Resolution allowed that if “the General
Court into which [a proposed anendnent] is introduced
shall fail to agree to such anmendnment in the manner
provided in the ninth article of anmendnent to the
Constitution, such amendnent shall neverthel ess be
deenmed to be referred to the next General Court and
shal | have the sane standing therein as if once agreed

to[.]” 2 Debates in the Massachusetts Constitutiona

Convention, 1917-1918 3. The Commttee on the \Wole

retained this | anguage when it reported the resolution
to the Constitutional Convention, but it also added a
provision allowing for a |l egislative check making
clear that unless there is a vote to adopt the
petition in both legislative sessions, the initiative
wi Il not be submtted to the people. See id. at 675
(“[Unless at |east one-third of the nmenbers of the
House present and voting and one-quarter of the
menbers of the Senate present and voting in both of

t he annual sessions aforesaid vote to adopt the
initiative petition for a constitutional anmendment, it

shall not be submtted to the people”).
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The Debates in the Constitutional Convention
reflect a concern that the provision deem ng an
anendnent to have been approved w thout an affirmative
vote would all ow prejudicial or oppressive anendnents
to pass without a sufficient |egislative check. The
menbers of the Commttee on the Initiative and
Ref er endum who di ssented fromthe recomrendati on that
t he Resol ution, which included the “deem ng”
provi sion, be adopted, stated that changes to the
sol emn conpact to protect the rights of individuals
and mnorities should be nade only after deliberate
action of the |legislature. Recognizing “that

maj orities maybe unjust, unw se and uninforned,” id.

at 7, they stated:

The neasure now presented by the mpjority of
this commttee provides for a fundanental
and revolutionary change in altering this
soletm conpact between all the people and
every individual citizen, in that by it a
majority of the voters who may at any tine
vote upon a particular anendnent , are
permtted, in spite of the protest and the
adver se action of t he representatives
assenbled in the General Court of all the
people in the Comonwealth, to conpel a
change in the solem conpact or Constitution
whi ch determ nes the rights and liberties of

all. ... An organized mnority may change the
conpact by which all have agreed to be
bound, may i npose new and di fferent
obligations wupon all, my take away from

them rights which are cherished and have
been preserved to them by sol emm covenant.
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The desire to bal ance allowi ng the people to
circunvent the legislature through the initiative
process wth ensuring thorough scrutiny and preventing
propositions |lacking nmerit led to the adoption of an
anendnent proposed by Augustus Loring, which del eted
t he | anguage about deem ng and replaced it with nuch
of the language that was ultimately adopted. See id.
at 678 (introduction of anmendnent); 692 (adoption of
amendnent). The amendnent set forth the requirenent
that an initiative anmendnent shall receive in two
consecutive terns of the General Court “the
affirmative votes of at |east one-quarter of all the
menbers elected” in order to be submtted to the
people. Id. at 678.

M. Loring, in introducing the anmendnent, stated
that the requirement of approval of one-quarter of the
Legi sl ature woul d

not only give information to the voters but

it will have this effect: It will cut off

the freak proposition, the proposition that
is wthout nerit and is introduced rashly

and w thout proper consideration. Such a
proposition would be turned down by even
one- quarter of t he menber s of t he

Legi sl ature.
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Id. at 680. Thus, by adopting this amendnent, the
framers of Art. 48 specifically required that the
Legi slature affirmatively act on a proposed anendnment
before it can proceed through the additional

requi renents to appear on the ballot.

2. Case Law on Statutory Initiatives Is
| napposite.

As this Court noted in League of Wnen Voters of

Mass. v. Sec’y of the Commonweal th, 425 Mass. 424,

431-32 (1997), cases such as Ctizens for a

Conpetitive Mass. v. Sec’y of the Commonweal th, 413

Mass. 25 (1992), regarding the inpact of |egislative
inaction on a statutory initiative petition are

i napposite to the situation presented by this request.
As the Court stated, “Article 48 s provisions
concerning an initiative proposal for a statutory
change and an initiative proposal for constitutional
change differ significantly with respect to

| egislative inaction.” 425 Mass. at 431.

In the context of a statutory initiative, art. 48
provi des a nmechanismfor the Secretary of the
Commonweal th to place the petition on the ballot at
the next election upon failure of the Legislature to

approve a petition. See Art. 48, Pt. 5, 8 1. 1In the
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context of an initiative anmendnent, however, a
petition may not be submtted to the people unless and
until it receives approval in two consecutive GCeneral
Courts. See Art. 48, Pt. 4, 88 4, 5. As a result,

w thout the affirmative approval of the joint session,

t he proposed anendnents may not proceed to the next

CGeneral Court.

[11. TH S COURT SHOULD ANSVER “YES’ TO THE GOVERNOR S
QUESTI ON TWO BECAUSE THE GOVERNOR MAY DECLI NE TO
RECALL THE JO NT SESSI ON | F SHE REASONABLY
BELI EVES THAT A RECALL WOULD BE FUTI LE
Assum ng, arguendo, that the Legislature has not

taken final action, the Governor may nonet hel ess denur

to recall the joint session if she reasonably believes
that to do so would be futile. Although Art. 48, pt.

4, 8§ 2 states that until final action has been taken,

“the governor shall call such joint session or

conti nuance thereof,” if to do so would be pointless,

t he Governor need not engage in a futile act.

A The Law Does Not Require A Usel ess Act.

That the | aw does not require vain or futile
actions is a long established maxim In Hobart v.
Hlliard, 28 Mass. 143, 147 (1831), this Court held
that no avernent of notice to a defendant was

necessary as to a recovery of judgnent in a forner

32



suit because the defendant was the counsel of record

in the former suit. “Notice, therefore, to himwould

be a usel ess cerenony, which the | aw never requires.”
This principle has been invoked in a wide variety

of contexts. See, e.g., Stock v. Mass. Hosp. Sch.

392 Mass. 205, 212-13 (1984) (futility exception to
rule that resorting to adm nistrative process is a
prerequisite to invoking court’s jurisdiction);

Ander son v. Phoeni x I nv. Counsel of Boston, Inc., 387

Mass. 444, 455 (1982) (because attenpt to conformto
new statute of limtations would have been futile,
plaintiffs not barred fromchallenging its application
to them because they waited thirty days after passage
of the statute to press their claim “[We would not
require a plaintiff to engage in a futile activity in

order to preserve his rights.”); Pupecki v. Janes

Madi son Cor poration, 376 Mass. 212, 218 (1978)

(shar ehol der nmust demand that corporation itself bring
suit before sharehol der can bring derivative suit

unl ess such demand would be futile); Fortune v. Nat’l

Cash Register Co., 373 Mass. 96, 107 (1977) (plaintiff

excused fromconplying with notice and gri evance
requi renents of enploynent contract if defendant woul d

not have conplied with obligations if it had received
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tinmely notice. “The |aw does not require usel ess

acts.”); Beach & Clarridge Co. v. Aner. Steam Gauge &

Valve Mg. Co., 208 Mass. 121, 132 (1911) (party may

be excused fromconplying with condition precedent in
contract if performance of the condition would be
futile. “The law requires no vain or idle

per f ormance.”).

Even when the | aw states that a party shall or
must engage in a particular action, if such action
woul d be futile or useless, this Court has nmade clear
that the party may be excused fromthe requirenent.

I n Cormonweal th v. Angiul o, 415 Mass. 502 (1993), this

Court ruled that a Defendant’s failure to demand a
list of jurors did not prevent reversal of conviction
on the basis that his right of access to the nanes and
addresses of jurors under GL. c. 277, 8 66 had been
denied. As the dissent noted, 415 Mass. at 533,
“[t]he statute expressly provides that the defendant
or his counsel nust first demand the list fromthe
clerk before he is entitled to receive it.” Despite
this clear statutory requirenent, however, the Court
ruled that because the trial judge had ordered jurors’
names wthheld, it was therefore “futile--and indeed

hi ghly inproper--for the defendant to request a list
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of prospective jurors fromthe clerk. The |aw
traditionally does not require litigants to nake a
futile demand in order to preserve their rights.” 415
Mass. at 526, n.20.

This principle also applies to the Governor.
Despite the requirements of Art. 48, pt. 4, § 2 that
“the governor shall call such joint session or
conti nuance thereof,” if the Governor has becone
reasonably convinced that recalling the joint session
woul d not result in any action being taken on the
proposed anendnents, she is not required to call them
back into session. She need not engage in a futile
act .

B. This Court Has Applied The Principle O
Futility To Article 48.

This Court has recogni zed that the situation may
ari se whereby the Governor’s action in calling back

the joint session would be useless. In Opinion of the

Justices, 334 Mass. 745, 758-59 (1956), this Court
acknow edged that while the franmers of Art. 48
expected all officers to performtheir required
duties, “We do not believe it was intended that an
unseemy controversy should be carried on between the

Governor and the General Court to the limts of
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futility.” Gven that the Governor retains the
general power to prorogue the Legislature under Mass.
Const. Pt. Il, c. 2, 81, art. 5, when the Governor
“has becone reasonably convinced that it will be
i npossible to secure [action by the joint session], he
may exercise his powers of prorogation, even though
final action on all proposed anendnents has not been
taken.” 334 Mass. at 759.

The Court reinforced this notion in LIMTS v.

President of the Senate, 414 Mass. 31 (1992).

Acknow edgi ng that the Governor’s calling of a joint
session is the only renedy for the Legislature’s
i naction, the Court invoked the |anguage of the

Opi nion of the Justices, again stating that the

Governor need not engage in a futile act if convinced
of the inpossibility of securing action by the joint
session. 414 Mass. at 34, n.5.

These cases are quite clear. |If the Governor is
reasonably convinced that recalling the joint session
woul d be futile, she nmay exercise her powers of
prorogation, even if final action on the proposed
amendnent s has not been taken. This Court should

therefore answer yes to the governor’s question two.
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| V. THE PRESI DENT OF THE SENATE S REQUEST FOR AN

ADVI SCRY OPI NI ON (NO. A-106) ASKS FOUR QUESTI ONS

NONE OF VWHI CH CURRENTLY PRESENTS A SOLEMWN

OCCASI ON;  HOAEVER, A SOLEMN OCCASI ON M GHT WELL

ARl SE DEPENDI NG ON THE ACTI ONS OF THE GOVERNOR

In setting forth the pertinent factual background
to the request for an advisory opinion, the President
of the Senate recounts the history to date of the 2002
joint sessions of the Senate and t he House of
Representatives. Specifically, the request details
that the joint session nmet on three occasions, My 1,
2002, June 19, 2002 and July 17, 2002. (Request,
“Wher eas” Paragraphs 3-4). At the |ast session on
July 17, 2002, the joint session “voted finally to
adjourn by a recorded rollcall vote of 137-53.” (ld.,
“Wher eas” Paragraph 4).

In sum the joint session of the 2001-2002
Ceneral Court has been formally and finally concl uded

insofar as any actions of the legislature are

concerned. All that remains is the possibility that

t he Governor mght call a joint session of the
| egi slature before the dissolution of the current

General Court on Decenber 31, 2002. It is that

possibility that constitutes an essential prem se of

each of the four questions presented by the President

of the Senate.
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A None O The Questions Propounded By The
President O The Senate Currently Presents A
Sol etTm Qccasi on.

The President of the Senate has asked the

foll om ng questi ons:

1

Wul d a nenber of [any] joint session [that m ght be
called by the Governor] violate Article 48 [of the
Constitution of the Commonweal th] by noving to

adj ourn before the joint session otherw se takes
action on any of the proposed [constitutional]
amendnent s?

. Wuld the President of the Senate, as presiding

officer of the joint session, violate Article 48 by
recogni zing a notion to adjourn before the joint
session otherw se takes action on any of the
proposed anendnment s?

. Wuld the joint session violate Article 48 by voting

to adjourn before otherw se taking action on any of
t he proposed anendnent s?

. If the joint session votes to adjourn before

ot herwi se taking action on any of the proposed
amendnents, does Article 48 require any further
action by the President of the Senate?

As noted in Section I.A , above, opinions “my be

required only respecting pending matters, in order

t hat assistance may be gained in the performance of

present duties.” In re OQpinion of the Justices, 216

Mass. 605 (1914). If there is no present duty, no

sol enn occasion exists and the Justices are

constitutionally constrained fromrendering an

advi sory opinion regardless of the inportance of the

particul ar question.” Answer of the Justices to the
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Acting Governor, 426 Mass. 1201, 1204 (1997). W thout

“havi ng sone action in view,” a request is prenature.
Id. at 1203-1204. Moreover, “w thout an actual,
specific factual context,” questions becone abstract
and hypothetical and fail to present a solem
occasion. |d. at 1204-1205.

At the present nonent, “there is no duty
presently confronting the [President of the Senate or
the joint session] as to the perfornance of which it

is in doubt.” Opinion of the Justices, 349 Mass. 802,

803 (1965). Moreover, the President of the Senate
could not -- and, indeed, has not -- asked for the
Court’s view with respect to the adjournnent notion
and vote previously taken by the 2002 joint session in
July 2002. Id. (Court would not give its views “wth
respect to an action which has already been taken”).
As a result, with each of the questions being
expressly prem sed on a hypothetical — “if the Acting
Governor does call such a joint session” (Request,
“Wher eas” Paragraph 6) — there is currently no solem

occasi on present ed.
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B. A Sol emm Qccasion Mght Well Arise Depending
Upon The Actions O The Governor, And,
Therefore, This Court Should Hold These
Questions In Abeyance Until Either The
Governor Acts Or The Current General Court
I s Di ssol ved.

As noted in the preceding section, there is
currently no sol erm occasion that would allow this
Court to answer the questions propounded by the
President of the Senate. At the sane tine, it remains
a possibility that the Governor mght act to recal
the legislature into joint session before the current
General Court is dissolved. Should that possibility
becone a reality, a solem occasion mght well arise

at least with respect to questions one, two and three.?

2 |t appears unlikely that Question four, which asks a
broad, open-ended question as to “any further actions
[required] by the President of the Senate” following a
vote to adjourn, could even then present a sol emn
occasi on because it presents an abstract question of
law. Answer of the Justices to the Acting Governor,
426 Mass. 1201, 1204-1205 (1997).

Even assum ng for the sake of argunent al one,
however, that Question four presents a solemm occasion
in sone circunstance, this Court should advise that
Art. 48 requires no further action by the President of
the Senate followng a vote to adjourn the joint
session. As set forth by the Constitution, the
singular role of the President of the Senate is to
preside at the joint session. Anmend. Art. 81, 8 1. By
definition, once the joint session is formally
adj ourned under the operative rules of the joint
session, there can be no further role for the
Presi dent of the Senate under Art. 48.
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Assum ng a recall of the joint session by the
Governor, the Senate President as presiding officer of
the joint session has duties and responsibilities in
connection with the power and authority of that
particular office. Questions one, two and three al
raise the issue as to whether there is a conflict
bet ween the rul es governing joint sessions — which
clearly enconpass a notion to adjourn (Request,

“Wher eas” Paragraph 6) — and Article 48 of the
Consti tution.

While it could perhaps be argued that no sol emm
occasion exists even in this future scenario because
it relates solely to a matter of procedure in the

| egi slature, see, e.g., Opinion of the Justices, 323

Mass. 764, 768 (1948), a strong argunent can al so be
made that there is a solem occasion. Once recalled
(unwil l'ingly) into session, the joint session

presumably woul d continue to desire to adjourn while
retaining the status quo as it currently exists. To
the extent the President of the Senate has doubts as
to the legality of adjournnment in such circunstances,
the predicate for a solem occasion may exist.

At the sane tinme, even assuming that a solem

occasion would arise vis-a-vis questions one, tw and
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three if the Governor does recall the joint session at

sone date in the future, this Court should refrain

fromanswering the questions in anticipation of future
eventualities. There is no basis to relax the sol emm
occasion requirenment in these circunstances. See

Section |.D., above.

Therefore, this Court should hold this matter in
abeyance until the dissolution of the current General
Court or the Governor acts to recall the joint
session, whichever first occurs. |If the General Court
di ssol ves without any recall of the joint session by
t he Governor, the pending questions will not require
an answer. |If the Governor recalls the joint session,
the Court can then invite additional briefing from
interested parties as to President of the Senate’s
gquesti ons.

V. ASSUM NG THE EXI STENCE OF A SOLEMN OCCASI ON, THI S
COURT SHOULD ANSWER “NO TO THE PRESI DENT OF THE
SENATE' S QUESTI ONS ONE, TWO AND THREE BECAUSE
ADJOURNMENT OF THE JO NT SESSI ON DOES NOT VI OLATE
ARTI CLE 48 OF THE CONSTI TUTI ON.

For the reasons set forth in Section IV, above,
this Court should not currently reach the nmerits of
t he questions addressed to the Court by the President

of the Senate. However, assum ng for the sake of

argunent al one that a solem occasion exists, this
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Court shoul d answer “No” to questions one, two and
three.?

Questions one, two and three essentially ask a
single question, i.e., would adjournnment of the joint
session — wi thout otherw se taking action on pending
constitutional anmendments — violate Article 48?

Art. 48 requires that a proposed constitutional
anendnent be laid before a joint session of the two
houses not later than the second Wednesday in May.
See Mass. Const., Amend. Art. 81, § 1. It also

anticipates that the joint session wll neet and be

continued fromtine to tine until “final action” is
taken on a proposed constitutional amendnent. |d.
As demonstrated in Section ||, above, the act of

the joint session in voting to adjourn by a roll cal
vote of 137-53 on July 17, 2002 constituted “final
action” under Article 48. As such, there can be no
conflict between Article 48 and the joint session’s
deci sion to adjourn.

Even assum ng for the sake of argunent al one that
a roll call adjournnent vote does not constitute

“final action” under Article 48, it does not foll ow,

® As indicated in n.2, supra, GLAD naintains that
Question four fails to present a sol emn occasi on under
any circunstances.

43



as a matter of law, that adjournnent w thout a
specific “yeas and nays” vote on a particul ar proposed
constitutional amendment violates Article 48.

Most fundanmental ly, Article 48 expressly
anticipates the possibility that the | egislature may
not take “final action” and, as a result, creates a
remedy in the hands of the Governor. Mass. Const.,

Amend. Art. 81, 8 1; LIMTS v. President of the

Senate, 414 Mass. 31, 34 (1992). Therefore, Article
48 seens conpletely to anticipate its co-existence
with legislative rules, including adjournment.

Second, this Court has nade it clear that there
are a nunber of scenarios consistent with Article 48
where there has been no specific “yeas and nays” vote
on a particular proposed constitutional anendnent.

See LIMTS, supra (adjournnent); Opinion of the

Justices, 334 Mass. 745 (1956) (notions for

reconsideration); In re Opinion of the Justices, 291

Mass. 578 (1935) (sane); see also Hilsinger v.

Secretary of the Commonweal th, 388 Mass. 1 (1983)

(entire text of proposed anendnent del eted by
amendnent with the substitution of different

| anguage) .
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Third, “[t]he joint session by necessity
possesses the ordinary prerogatives of a deliberative
| egi sl ative body. One of these is to adopt rules for

the regulation of its conduct.” In re Opinion of the

Justices, 291 Mass. 578, 583 (1935). |In that case,
the Court noted that “[r]econsideration of votes is
recogni zed practice in legislative bodies in this
country.” 1d. By definition, rules of adjournment
nmust al so be a recogni zed practi ce.

In addition, Article 48 “does not prevent the
joint session fromadopting rules to regul ate
procedures touching the matters to be consi dered.
Neither its words nor its general purpose precludes
the joint session fromnaking a rule to permt and to

govern [adjournnent].” Id.

For all of the foregoing reasons, this Court

shoul d answer “No” to questions one, two and three.

CONCLUSI ON

For all of the foregoing reasons, am cus curi ae,
Gay & Lesbian Advocates & Defenders, respectfully

submts that:
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As to SJC-8916 (Advisory No. A-105), this Court
shoul d:

(a) decline to answer both question one and
question two for the reason that each
question fails to present a sol emm occasion;
or, alternatively,

(b) if it finds that a solenm occasi on does
exi st as to question one, answer “Yes” to
t hat question; and

(c) if it finds that a sol enm occasi on does
exist as to question two, answer “Yes” to
t hat questi on.

As to SJC-8917 (Advisory No. A-106), this Court

shoul d:

(a) decline to answer question four for the
reason that question four does not present a
sol emm occasi on;

(b) decline to presently answer questions one
through three for the reason that each
question presently fails to present a solem
occasi on;

(c) hold questions one through three in abeyance
until either the Governor acts to recall the

joint session of the legislature or the
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current Ceneral Court is dissolved,
whi chever first occurs;

(d) decline to answer questions one through
three as | acking a solemm occasion if the
current Ceneral Court dissolves wthout the
Governor recalling the joint session;

(e) invite additional briefing frominterested
parties on questions one through three if
the Governor acts to recall the joint
session of the legislature before the
current Ceneral Court dissolves or,
alternatively, if it finds that a sol emm
occasi on does exist as to questions one
t hrough three, answer “No” to each of those
guesti ons.

Respectful ly submtted
GAY & LESBI AN ADVOCATES & DEFENDERS

Mary L. Bonauto (BBO#549967)

Karen L. Loewy (BBO#647447)

Gary D. Buseck (BBO#067540)

Gay & Lesbi an Advocates & Def enders
294 Washington Street, Suite 301
Boston, MA 02108

(617) 426-1350
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