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STATEMENT OF | NTEREST OF AM Cl

Am ci represent a coalition of our nation’'s |eading
civil rights groups devoted to seeking equality and
protecting the rights of all people, regardless of race,
national origin, sex, disability, religion or sexua

orientation.?

SUMVARY OF ARGUVENT

Am ci submt this brief in support of Appellants for
two reasons. First, fromeach of their diverse
perspectives, Amci all have cone to understand that
denyi ng | esbians and gay nen the fundanental right to marry
the partner of their choice is profoundly wong — just as
wrong, and wong in many of the same ways, as prior denials
of marital equality on the basis of race, religion, and
sex. Amci seek to assist the Court in appreciating the
| egacy of inequality of our current marriage laws and in
understanding the critical role our nation’s courts have
fulfilled, as part of their constitutional
responsibilities, in ending these wongs.

Second, Am ci seek to assist the Court with regard to
the Il evel of scrutiny that should be applied in this case.
Am ci agree with Appellants that the exclusion of |esbian

and gay couples fromcivil marriage | acks a rational

! See the Addendumto this brief for individual
statenents of the interest of each Anm cus.



relationship to any legitimate governnent interest. Even
were that not true, however, this exclusion would need to
W thstand strict scrutiny in order to be constitutional,
because it discrimnates agai nst | esbhians and gay nmen on
the basis of their sexual orientation.? In deternining the
| evel of scrutiny required of laws that discrimnate on the
basi s of sexual orientation, this Court may w sh to
consider the principles underlying and set forth in federal
cases addressing when courts are obligated to exam ne nore
closely laws that treat sonme in our nation unequally to the
rest. Proper application of those principles mandates
strict scrutiny of the discrimnation against |esbians and
gay nen produced by the application of the Cormonweal th’s
marriage |aws to exclude sane-sex couples from marri age.

STATEMENT COF | SSUES

Am ci adopt Appellants’ Statenment O |ssues.
STATEMENT OF THE CASE

2 As denonstrated at length in Appellants’ brief, strict

scrutiny is required for two additional, independently
sufficient reasons. First, Massachusetts’ marriage | aws,
as applied, discrimnate on the basis of sex as well as
sexual orientation, and statutory classifications based on
sex are “subject to strict judicial scrutiny” in
Massachusetts. Lowell v. Kowal ksi, 380 Mass. 663, 666
(1980). Second, courts “treat[] as presunptively invidious
those classifications that..inpinge upon the exercise of a
fundanmental right,” Plyler v. Doe, 457 U. S. 202, 216-17
(1982) (internal quotations omtted), and, as expl ai ned
bel ow, the defendants’ application of Massachusetts’

marri age | aws absolutely bars | esbians and gay nen from
exercising their fundanmental right to marry the partner of
t heir choi ce.



Am ci adopt Appellants’ Statenment O The Case.

ARGUVENT

THE DENIAL OF CIVIL RIGHTS CHALLENGED IN TH' S CASE | S
AS OFFENSI VE AND DEMANDI NG CF JUDI Cl AL REMEDY AS
CONSTI TUTI ONAL FLAWS | N PRI OR MARRI AGE LAWS THAT
COURTS RI GHTLY HAVE FOUND | T NECESSARY TO CORRECT | N
THE PAST

Qur nation’s |laws governing the institution of civil
marri age have been substantially nodified over tine in
response to society’ s deepened appreciation of the civil
rights of all people.® Wen presented with |egal challenges,
the judiciary has fulfilled its constitutional duty to
ensure that the benefits and responsibilities of civil
marriage are extended w thout the kind of unlawf ul
discrimnation that is present in this case.

Past chall enges to marriage | aws have contested (1)
limtations placed on nenbers of particular groups in
society that abridged their fundanmental right to marry, as
well as (2) denials of equality to certain people within
the institution of marriage. This section of this brief
traces these past challenges to illustrate how and when
courts are obliged to strike down |aws affecting marri age

in order to renedy constitutional violations and protect

3 See generally E.J. Graff, What is Marriage For? The
Strange History of Qur Most Intimate Institution (1999).



the civil rights of disfavored mnorities.

A When Equal Access to the Institution of Marriage
Wongly Has Been Denied in the Past, Courts Have
Stepped in to Protect that Fundanental Right.

1. Throughout history, nmenbers of disfavored
groups selectively have been denied the right
to marry.

The right to marry has been | ong understood in this
country to be fundanental. See Meyer v. Nebraska, 262 U. S.
390, 399 (1923) (describing the right to marry as part of
the liberty guaranteed by the due process clause and as
“essential to the orderly pursuit of happiness” by those
who are free); Skinner v. Cklahoma, 316 U. S. 535, 541
(1942) (describing right to marry as “one of the basic
civil rights of man”); Loving v. Virginia, 388 U S 1, 12
(1967) (referring to “freedomof choice to marry” as a
“vital personal right[]” and “fundanental freedoni that may
“not be restricted by invidious...discrimnations”).*

Yet, throughout history, this fundanmental right
sel ectively has been denied to sone individuals on the
basis of their class, religion, disability, race or sexual
orientation. For exanple, beginning in the sixteenth
century, servants and | aborers were not allowed to marry in

Bavaria and Austria w thout the perm ssion of |ocal

4 See al so Comonweal th’s Qpp. To Pls. M For Summ

Jdgmt . at 29 (concedi ng that “Suprene Court cases...have
recogni zed a fundanental right to marry.”).



governing authorities.® Likew se, slaves in the United
States were not permitted to marry.® The same excl usion
frommarriage covered indentured servants in some states.’
Laws restricting interfaith marriages are anot her
unfortunate part of America’s heritage.® And statutes
prohibiting epileptics frommarrying did not disappear in
this nation until 1976.°
Laws banni ng marri age between whites and non-whites
had a lengthy history in the United States. |In 1664,
Maryl and becane the first colony to prohibit interracial

marriages.'® By 1750, all the southern col onies, plus

° M chael Mtterauer and Reinhard Sieder, The European
Famly: Patriarchy to Partnership fromthe Mddle Ages to
the Present 123 (1982). This |law remai ned on the books in
Austria until 1921. Id.

6 See, e.g., Frank v. Denhamis Admir, 15 Ky. (5 Litt.)
330, 331 (1824); see generally Margaret A. Burnham An

| npossi ble Marriage: Slave Law and Famly Law, 5 LAW &

| NEQUALI TY 187 (1987).

! See, e.g., An Act Concerning Servants and Sl aves, ch.
XLI X (Cct. 1705), 3 THE STATUTES AT LARGE OF VIRG NI A:

BEI NG A COLLECTION OF ALL THE LAWS OF VIRG NI A FROM THE

FI RST SESSI ON OF THE LEQ SLATURE I N THE YEAR 1619 447-48
(WIlliam W Hening ed., 1809-1823).

8 See Karen M Wods, Law Making: A “Wcked and

M schi evous Connection”: The Oigins of Indian-Wite

M scegenation Law, 23 LEGAL STUD. FORUM 37, 53 (1999)
(referring to 1705 Virginia statute that provided that, if
a white master or mstress married a "Jew, Mor, Mhonetan,
or other infidel," his or her white, Christian servants
were to be set free).

o Conpare Roscoe L. Barrow and Howard D. Fabi ng,
Epi |l epsy and the Law 30, 42-56 (2d ed. 1966) (identifying
17 states with such laws as of 1956) with Epil epsy
Foundati on, The Legal Rights of Persons with Epilepsy
(1976).

10 John DEnmilio and Estelle B. Freedman, Intimte
Matters: A History of Sexuality in Anerica 35-36 (1988).



Massachusetts and Pennsyl vani a, nmade such narri ages

illegal.?!?

In the nineteenth century, 38 states banned
certain interracial marriages and, in the renmainder, the
sane result was acconplished through social prejudice.'?

Little nore than half a century ago, anti-m scegenation

| aws®® were still on the books in 30 states. '

2. Courts have extended the right to marry in
the past to those inproperly denied that
right.

1 Id. at 36.

12 M chael G ossberg, Governing The Hearth 127 (1985).

Al t hough nost of these laws principally were directed

agai nst marri ages between African-Anmericans and Caucasi ans,
many were nore broadly worded and applied. By 1950, 15
states had statutes prohibiting marriages between whites
and Asi an- Anericans. Hrishi Karthi keyan and Gabriel J.
Chin, Preserving Racial ldentity: Popul ation Patterns and
the Application of Anti-M scegenation Statutes to Asian
Aneri cans, 1910-1950, 9 ASIAN L.J. 1, 3, 14-18 (2002).

Li kewi se, Native Anericans at one tine were prohibited from
marrying whites in a nunber of states, including
Massachusetts, Rhode |sland, and Maine, see Wods, supra
note 8, 23 LEGAL STUD. FORUM at 58-60, and sone states
prohi bited marri ages between Native Anmericans and bl acks.
Laurence C. Nol an, The Meani ng of Loving: Marriage, Due
Process and Equal Protection (1967- 1990)as Equality and
Marriage, From Loving to Zabl ocki, 41 HOWN L.J. 245, 249,
n. 26 (1998).

13 "M scegenation is an awkward termto use [today]: the
inplication it carries is that ‘race’ is a neaningful
construct and that sex and reproducti on between the races
is sonething akin to bestiality. But it is inpossible to
wite about anti-m scegenation |aws w thout using the
term" Keith E. Sealing, Blood WII Tell: Scientific Racism
and the Legal Prohibitions Against M scegenation, 5 MCH
J. RACE & LAW559, 560 n. 1 (2000).

14 Perez v. Sharp, 198 P.2d 17, 38 (Cal. 1948)(Shenk, J.,
di ssenting).



This is not the first case in which a court has been
asked to extend the right to marry to those to whomit was
bei ng wongly denied. As discussed below, courts have done
so for nenbers of a nunber of socially disfavored groups,
including prison inmates and “deadbeat dads.” The first
line of cases in which this occurred, however, dealt with
| aws barring different-race marri ages.

Al t hough sone courts had turned aside challenges to
these | aws on racist grounds,® in 1948 the California
Suprene Court becane the first court to hold that such | aws
violate the federal Constitution. Perez v. Sharp, 198 P.2d
17, 21, 29 (Cal. 1948).

It is instructive to exam ne Perez in sone detai
because of the parallels between (1) the argunents invoked
to justify laws that interfered with a person’s choice of
whomto marry based on his or her race and (2) the
argunents i nvoked by the defendants in defense of
Massachusetts’ narriage |aws, as applied to | eshians and

gay nen.

15 See, e.g., Scott v. State, 39 Ga. 321, 323 (1869)
(“The amal gamation of the races is not only unnatural, but
is always productive of deplorable results. Qur daily
observation shows us that the offspring of these unnatural
connections are generally sickly and effem nate, and that
they are inferior in physical devel opnent and strength, to
the full-blood of either race. It is sonetinmes urged that
such marriages should be encouraged, for the purpose of

el evating the inferior race. The reply is, that such
connections never elevate the inferior race to the position
of the superior, but they bring down the superior to that
of the inferior. They are productive of evil, and evil
only, w thout any correspondi ng good.”).



The Perez decision was controversial and
courageous, and yet today it is recognized as clearly
correct. At the tine the case was decided, there was a
nearly “unbroken line of judicial support, both state and
federal, for the validity of [anti-m scegenation |aws].”?®
Even the United States Suprenme Court had approved such
laws, affirmng a conviction under a statute authorizing up
to seven years of hard | abor as punishment for entering
into an interracial marriage. Pace v. Al abama, 106 U. S.
583 (1883).

The Perez majority was not deterred, however, by
Justice Shenk’s citation in his dissent of 19 decisions

uni formy uphol ding anti-m scegenation | aws, 198 P.2d at

39-41, nor by his conplaints that

such | aws have been in effect in this country

si nce before our national independence and in
this state since our first |legislative session.
They have never been decl ared unconstitutional by
any court in the land although frequently they
have been under attack. It is difficult to see
why such | aws, valid when enacted and
constitutionally enforceable in this state for
nearly 100 years and el sewhere for a nuch | onger
period of time, are now unconstitutional under
the sane Constitution and with no change in the
factual situation

Id. at 35. The majority understood that the |ong-standing
duration of a wong cannot justify its perpetuation.?

Li kew se, the majority recogni zed that the Constitution had

16 Perez at 41 (Shenk, J., dissenting).
7 See id. at 26-27.



not changed, but rather that its mandates had becone nore
cl early understood. *®

The Perez court al so was not di ssuaded by the
w despread popul ar support for bans on interracial
marriages that existed at the time of the decision.*®
Simlarly, it was not put off course by argunments that such
marriages were “unnatural,” 198 P.2d at 22, or by other
myt hs surrounding interracial relationships.? Instead, the
court took solemly its sworn obligation to ensure that, no
matter how strongly “tradition” or public sentinment m ght
support such laws, legislation infringing a right as
fundanental as the right to marry “nust be based upon nore

t han prejudice and nust be free from oppressive

18 |d. at 19-20 (tracing devel opment of equal protection

doctrine), 32 (Carter, J., concurring) (“the statutes now
before us were never constitutional”).

19 Even nearly twenty years later, in 1967, 72% of

Ameri cans were opposed to interracial relationships and 48%
t hought they should be illegal. Gaff, supra note 3, at

156. In fact, just two years ago, when the voters of

Al abama consi dered repealing the state’ s unenforceabl e ban
on interracial marriage, nore than 300,000 voters,
conprising approximately 40% of that state’s voting public,
sought to maintain the | aw on the books. Al abama Repeal s
Ban against Interracial Marriage, CHATTANOOGA Tl MES B2
(Nov. 8, 2000). By way of conparison, nore Americans are in
favor of marriage for | esbian and gay coupl es today than
were in favor of interracial marriage when the Suprenme
Court struck down anti-m scegenation laws. E.J. Gaff,
When Heat her’s Momm es Marry, THE BOSTON GLOBE 71 (Jan. 5,
1997) .

20 See 198 P.2d at 22, n. 2, quoting State v. Jackson, 80
Mo. 175, 179 (1883), which cited “well| authenticated fact
that if the issue of a black man and a white woman, and a
white man and a black woman internmarry, they cannot

possi bly have any progeny.”



discrimnation to conply with the constitutiona

requi renments of due process and equal protection of the
laws.” 198 P.2d at 19; see also id. at 29 (Carter, J.,
concurring) (condemming anti-m scegenation | aws, however
popul ar, as “the product of ignorance, prejudice and

i ntol erance”).

The Perez majority also rejected the contentions that
“the institution of matrinony is the foundation of
society,” the integrity of which the nation has a strong
interest in maintaining, id. at 37; that the state should
be able to define who may marry and who may not, id. at 37,
39; and that the |aws were being applied equally, because
menbers of each racial group were equally precluded from
marryi ng nenbers of the other group. |Id. at 46.

The Perez court was skeptical of the harnms allegedly
suffered by children born to opposite-race parents, id. at
22 and 22 nn. 2-3, and refused to punish children by giving
| egal force to prejudice about their parents’ relationship.
ld. at 26, 33.

The Perez majority also was not deterred by argunents
that the state should be allowed to bar certain marriages
on the grounds of “noral prohibition,” id. at 44-45; the
adverse social effects they m ght generate, id. at 25, 33;

supposedly innate, biological differences, id. at 23-25,

10



44-45; or the state’s interest in prohibiting bigany and
incest. 1ld. at 40, 46.%

The argunent that courts should defer to |egislative
fact-finding and policy-making in this area, id. at 33, 41-
43, 46, was also rejected. The Perez court understood
that, under the Constitution, such deference is neither
appropriate nor perm ssible when fundanental rights or
certain fornms of discrimnation are involved. Id. at 21
(noting that legislation of this kind “nmust be viewed with
great suspicion,” is presunptively invalid, and is all owed
under only the nost exceptional circunstances), 33
(concurring that such legislation is “imedi ately suspect”
and nust be subjected by courts “to the nost rigid
scrutiny”).

The Perez majority rejected this panoply of argunents
on the ground that the right to marry is a fundanenta
right that cannot be restricted on discrimnatory or
arbitrary grounds that violate “the constitutiona
requi renents of due process and equal protection of the
laws,” id. at 18-19. Justice Traynor’s majority opinion

reasoned that “the right to marry is the right to join in

21 The Perez court rejected the argument that prohibiting

certain marriages woul d protect public health (because of
the all eged higher incidence of particular diseases within
certain groups), id. at 21, on the grounds that the state
(1) prohibited marri ages between heal t hy individuals who
did not satisfy the statutory criteria and (2) permtted
marri ages between unheal thy individuals who did satisfy the
statutory criteria. |Id. at 21.

11



marriage with the person of one’s choice,” id. at 19; that
this is “the essence of the right to marry,” id. at 21;

that “restrict[ing] the scope of [one s] choice [as to whom
to marry] restricts [the] right to marry,” id. at 19; that
the right is a “right of individuals, not of ...groups,” id.
at 2; and that to bar an individual “by law from marrying

t he person of his choice,” who, to that individual, “my be
irreplaceable,” inproperly is to treat human beings |ike

i nt erchangeabl e commodities, “bereft of worth and dignity.”
ld. at 30.

Ni neteen years after Perez, the United States Suprene
Court unaninously followed the California high court’s
result by handing down Loving v. Virginia. Like the Perez
majority, the Suprenme Court was not deterred by the |engthy
historical roots of anti-m scegenation |aws, 388 U S. at 6,
prior case |aw accepting such laws, id. at 7, 10, the

2

conti nued preval ence of such | aws, %> religious

justifications for such | aws, ?®

or continued popul ar
opposition to interracial marriage.?® Like the Perez

majority, the Suprenme Court in Loving rejected the argunent

22 Id. at 6, n.5 (citing contenporaneous anti -

m scegenation statutes of 16 states).

23 Id. at 3 (quoting the followi ng rationale offered by
the trial court: “Almghty God created the races white,

bl ack, yellow, malay and red, and he placed them on
separate continents. And but for the interference with his
arrangenment, there would be no cause for such marri ages.
The fact that he separated the races shows that he did not
intend for the races to mx.").

24 See footnote 19, supra.
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that the equal application of an invidious statutory regine
sonehow justified precluding the plaintiff from marrying

t he person of his choice solely because of a
constitutionally irrel evant aspect of his identity. Id. at
8-9.

The argunents proffered by the defendants in this case
— many of which are indistinguishable fromthe argunents
proffered in defense of anti-m scegenation |laws — are no
nore persuasive or legitimate in this case than they were
in their original contexts.

Al t hough Perez and Loving both dealt with restrictions
on the right to marry based on race, the U S. Suprenme Court
has enphasi zed that its “prior and subsequent
decisions..confirmthat the right to marry is of fundanenta

i mportance for all individuals.”?

Applying this principle
outside the context of racial discrimnation, the high
court struck down a statute restricting divorced parents’
right to marry if they could not show that they were
meeting their child support obligations. Zablocki, 434 U. S
at 375, 390-91. Simlarly, the Suprene Court struck down a
prison regulation that prohibited inmates from marryi ng

unl ess the prison superintendent approved the marri age.

Turner v. Safley, 482 U S. 78, 95-96, 99 (1987).

B. Courts Also Have Intervened To Correct Inequality
O Wnen Wthin The Institution OF Marri age.

25 Zabl ocki v. Redhail, 434 U S. 374, 384 (1978)
(enphasi s added).
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The judiciary has al so applied constitutional
principles to put an end to denials of wonen’s equality
within marriage.?® Thus, courts have thoroughly repudiated
t he common | aw doctrine of “coverture.” Under this
doctrine, wonen were treated as their husbands’ servants,
wi t hout any independent legal rights.?” See Bradwell v.
Il'linois, 83 U S. (16 wall.) 130, 141 (1872) (Bradley, J.,

j oi ned by Swayne and Field, JJ., concurring in

judgnent) (reaffirm ng common |aw principle that "a woman
had no | egal existence separate from her husband, who was
regarded as her head and representative in the social
state,” and that a wife could not enter a binding contract
w t hout her husband’ s consent). As a result of

cont enporary understandi ngs of the fundanental principles
of |liberty, privacy, and equality, the law no | onger all ows
husbands to exercise such control over their w ves. See,
e.g., Planned Parenthood v. Casey, 505 U. S. 833, 897-98
(1992) (striking spousal notice provisions of Pennsylvani a
abortion statute); Kirchberg v. Feenstra, 450 U S. 455, 461

(1981) (stri king down Loui siana community property |aw

26 For a discussion of these issues that focuses in

particul ar upon the devel opnent in Massachusetts of gender
equality within marriage, see Amcus Brief of Hi storians
Nancy F. Cott, M chael G ossberg, et al.

27 See, e.g., WIIliam Bl ackstone, Commentaries on the
Laws of England ch. 15, Book 1, p. 430 (“By marriage, the
husband and wife are one person in law. that is, the very
bei ng or | egal existence of the woman i s suspended during
the marriage, or at least is incorporated and consoli dated
into that of the husband; under whose w ng, protection, and
cover, she perfornms every thing..”).
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treati ng husband as "head and master" of property jointly
owned with wfe).

Li kewi se, the courts have di sdai ned as “barbarous” and
unenforceable; State v. Aiver, 70 N.C. 60, 61 (1874); the
rel ated doctrine of “chastisenent,” through which the | aw
gave “the husband power to use such degree of force
[i ncl udi ng hor sewhi ppi ng] as [was] necessary to make the
wi fe behave herself and know her place.” Joyner v. Joyner,
59 N.C. 322, 325 (1862).

Simlarly, the so-called “marital exenption” to the
crime of rape — which once was present in nearly all states
and dated back centuries — has been held unconstitutional
by nunmerous courts as a violation of equal protection. See,
e.g., People v. Liberta, 474 N E 2d 567, 572-73, 575 (N.Y.
1984) .

Courts correspondi ngly have extended to wonen the
right to sue for loss of consortium previously avail abl e
only to nen. See, e.g., Mran v. Qality Al um num Casti ng
Co., 150 N.W2d 137, 139-43 (Ws. 1967).

Based on equality concerns, courts |ikew se have
reinterpreted common |law principles to allow married wonen
the right to use their maiden nanes, State v. Taylor, 415
So. 2d 1043, 1048 (Ala. 1982), and have abolished the
comon |law rule “giving a father, as against a nother, a

primary right to have his child bear his surname.” 1Inre
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Marriage of Schiffman, 620 P.2d 579, 583 (Cal. 1980). %8

C. Al lowi ng Sone In Qur Society To Be Deprived O
Equal Marriage Rights Denies Human Dignity and
Per petuates Intol erable Harm

As denonstrated above, courts repeatedly have
fulfilled their duty to protect the fundanental right to
marry and to enforce, within the institution of marriage,
the constitutional guarantee of equal protection of the
laws. In so doing, they have denonstrated a deep
appreciation for the neaning of marriage. As the United
States Suprene Court observed in Giswold v. Connecticut,

381 U.S. 479, 486 (1965),

Marriage is a comng together for better or for
wor se, hopefully enduring, and intimate to the
degree of being sacred. It is an association
that pronotes a way of life, not causes; a
harmony in living, not political faiths; a
bilateral loyalty, not comrercial or social
projects. Yet it is an association for as noble
a purpose as any involved in our prior decisions.

See also Maynard v. HIl, 125 U S. 190 (1888)
(characterizing marriage as “the nost inportant relation in

l[ife”); Turner v. Safley, 482 U. S. at 95-96 (noting that

28 Wth equal rights, courts also have nmandated equa
responsibilities in marriage. See, e.g., Or v. Or, 440

U S. 268, 282-83 (1979)(striking down Al abama statutes
provi di ng that husbands, but not w ves, may be required to
pay alinony upon divorce); Jersey Shore Mdical Center-
Fitkin Hospital v. Estate of Baum 417 A 2d 1003, 1005
(N.J. 1980) (overturning comon |aw rule by hol ding that
“both spouses are liable for necessary expenses incurred by
ei ther spouse in the course of the marriage.”).
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marriages “are expressions of enotional support and public

commtnent” that may have spiritual significance and nmay be
“an exercise of religious faith as well as an expression of
personal dedication”).

To deny sone individuals the right to marry the
partner of their choice, based on personal characteristics,
is not only to deny them a host of inportant tangi ble and
i ntangi bl e benefits and rights,? but is to treat them as
| ess than fully human. Those who have been denied the
right have readily grasped this. Professor Peggy Cooper

Davi s has expl ai ned t hat

former slaves seized the right to marry
enthusiastically not only for its private but
also for its social neaning... The formation of

| egal ly recogni zed marri age bonds signified
treatnent as a hunman being rather than as chatte
— acceptance as people and as nenbers of the
political comunity. 3

The exclusion of |esbhians and gay nen frommarriage is
comng to be understood as having nuch the sane

significance. As Professor Nancy Cott has witten,

The exclusion of sane-sex partners fromfree
choice in marriage stigmatizes their
rel ati onshi ps, and reinforces a caste suprenacy

29 See Turner, supra, 482 U S. at 95-96; Brief of Amici
Curi ae Boston Bar Assocation, et al.

30 Prof. Peggy Cooper Davis, Neglected Stories 35 (1997);
see also Prof. Nancy Cott, Public Vows: A History O
Marriage And The Nation 33 (2000) (denial of right to marry
prior to emancipation “quintessentially expressed [slaves’]
| ack of civil rights”).
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of heterosexuality over honosexuality just as
| aws banning marriage across the color |ine
exhi bited and reinforced white supremacy. 3

Courts have recogni zed the ways in which denials of
the right to marry create one of the nost profound, far-
reaching, and harnful forns of inequality and have
responded by fulfilling their duty to enforce the
Constitution’s mandates regardl ess of “tradition” or public
opinion.** In light of the fundamental inportance of the
civil rights principles reflected in previous, hard fought
battles for legal equality, Amci urge this Court to do no

| ess.

1. UNDER FEDERAL PRI NCI PLES OF EQUAL PROTECTI ON, SEXUAL
ORI ENTATI ON CLASSI FI CATIONS MERI T STRI CT SCRUTI NY

For the reasons discussed in Appellants’ brief, the
application of the Commonwealth’s marriage | aws to deny
| esbi an and gay coupl es access to the institution of
marriage |acks a rational relationship to any legitimte
governnment interest and therefore violates the right to
equal protection even under rational basis review
Accordingly, the level of scrutiny applied in the instant
case is not outcome-determnative.? Should the Court find

otherwi se, Amci agree with Appellants that, although it is

31 ld. at 216.

32 See Perez, 198 P.2d at 32-33; Loving, 388 U.S. at 11;
Turner, 482 U. S. at 84.

33 Because there is no rational basis for the application
of the marriage statutes to exclude | esbian and gay
couples, it follows a fortiori that such application cannot
w thstand strict scrutiny.
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an open question, the Massachusetts Constitution conpels

t he conclusion that classifications based on sexual
orientation are subject to strict scrutiny.* To the extent
the Court seeks the guidance of federal jurisprudence in
interpreting the equality guarantees of the Massachusetts
Constitution,3 Anici provide here an explication of the
principles articulated by the United States Suprene Court
for determ ning when classifications nerit strict scrutiny.
Am ci then show that, under those principles, |esbians and
gay nen constitute a suspect class. Therefore, |aws that
di sadvantage this group — such as the application of
Massachusetts’ marriage | aws — nust be subjected to strict
scrutiny. This is particularly so because, as discussed
bel ow, | esbians and gay nmen cannot rely on the political

processes to obtain protection fromdiscrimnation.

34 The Conmonweal th’s argument that the marriage | aws do

not discrimnate on the basis of sexual orientation is
patently nmeritless. The marriage statutes, as applied,
result in a conplete exclusion of all |esbians and gay nen
fromthe right to marry the person of their choice.

Al though the denial of a marriage license is not explicitly
prem sed on sexual orientation, in functional terns the
different-sex requirenent is a proxy for heterosexuality.
35 Al t hough this Court is not, of course, linmted to the
fl oor established by federal |aw when interpreting

anal ogous provisions of the Massachusetts Constitution, it
has at tinmes | ooked to federal case |aw for gui dance. See,
e.g., Wnn & Wnn P.C. v. Mass. Conm n Agai nst

Di scrimnation, 431 Mass. 655, 699 n. 29 (2000); Longval v.
Superior . Dep’'t of Trial C., 434 Mass. 718, 721-31
(2001); Scaccia v. State Ethics Commin, 431 Mass. 351, 354-
55 (2000).
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The I evel of scrutiny applicable to sexual orientation
classifications is an unsettled question under federal |aw.
In the only instance in which the United States Suprene
Court granted certiorari in a case involving an equal
protection challenge to a | aw that discrimnated agai nst
| esbi ans and gay nen, Roner v. Evans, 517 U. S. 620 (1996),
the Court did not address — let al one decide — this issue.>°
In Romer, the Suprenme Court struck down an anendnent to the
Col orado Constitution that barred the enactnent of anti-
discrimnation | aws and ot her protections agai nst sexual
orientation discrimnation, holding that the anmendnent
failed rational basis review Because the provision was
unconstitutional under even the |owest |evel of scrutiny,
the Court did not reach the question of whether heightened
scrutiny applies to such classifications. See Hooper V.
Bernalill o County Assessor, 472 U.S. 612, 618 (1985)
(courts need not decide |evel of scrutiny when chall enged

classification fails under |owest |evel of review.?

36 In a dissent fromthe denial of certiorari in a case

i nvol ving sexual orientation discrimnation against a
public enpl oyee, Justice Brennan, joined by Justice
Marshal |, concl uded that sexual orientation classifications
merit at |east heightened scrutiny. Row and v. Mad R ver
Local Sch. Dist., 470 U S. 1009, 1014 (1985) (Brennan, J.,
di ssenting fromdenial of wit of certiorari; joined by
Marshall, J.).

37 Few state courts have anal yzed this question. In one
case that did, Tanner v. Oregon Health Sciences University,
971 P.2d 435, 447 (O. App. 1998), the Oregon Court of
Appeal s held that sexual orientation classifications
trigger strict scrutiny under the Oregon Constitution. See
al so Children’s Hospital and Medical Center v. Belshe, 97
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Bowers v. Hardw ck, 478 U. S. 186 (1986), in which the
Suprene Court held that the crimnal prosecution of sane-
sex sexual activity does not violate due process, is
soneti mes m sunderstood to have determ ned the | evel of
equal protection scrutiny applicable to | aws that
di sadvant age | esbi ans and gay nen. But the Court expressly
noted in Bowers that it was addressing only the due process
guestion. 1d. at 190, 196 n. 8. Thus, the level of equal
protection scrutiny was not at issue in that case. As

Judge Norris explained in Watkins v. United States Arny,

The Suprene Court did not decide in [Bowers]...whet her
di scrim nati on agai nst honosexual s vi ol at es equal
protection. All [Bowers] decided is that honpbsexual
sodony is not.protected by the due process clause. It
is perfectly consistent to say that honobsexual sodony
is not a practice so deeply rooted in our traditions
as to nerit due process protection, and at the sane
time to say, for exanple, that because honosexual s
have historically been subject to invidious

di scrimnation, |aws which burden honbsexual s as a

cl ass shoul d be subjected to hei ghtened scrutiny under
t he equal protection clause. |Indeed, the two
propositions may be conplenmentary: In al

probability, honpbsexuality is not considered a deeply-
rooted part of our traditions precisely because
honmosexual s have historically been subjected to

i nvi di ous discrimnation.

Cal . App. 4'" 740, 769, 118 Cal. Rptr. 2d 629, 650 (2002)
(citing sexual orientation as exanple of suspect class).
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875 F.2d 699, 717-19 (9'" Gir. 1989) (Norris, J., concurring
in judgnent; joined by Canby, J. [internal quotation marks
omtted].)3

The principles devel oped in federal equal protection
cases make it clear that sexual orientation classifications
shoul d receive strict scrutiny. The courts have |ong taken
on the responsibility of protecting the rights of unpopul ar
mnorities when the political process is unlikely to

correct for magjoritarian hostility. |In the landmark fourth

footnote of U S. v. Carolene Prods. Co., 304 U. S. 144, 152

38 Sone of the federal circuit courts have consi dered and

rejected the application of strict scrutiny to sexual
orientation classifications, but all but one of those cases
arose in the context of mlitary and security clearance
policies. The courts’ refusals to apply strict scrutiny in
t hose cases has no bearing on cases outside of that
context, since the courts have held that special deference
nmust be given to governnent judgnents regarding mlitary
operations and national security. See, e.g., Able v. US. ,
155 F. 3d 628, 634 (2d Cir. 1998) (“deference to mlitary
assessnents and judgnents gives the judiciary far |ess
scope to scrutinize the reasons.that the mlitary has
advanced to justify its actions.”) (enphasis added); Hi gh
Tech Gays v. Defense Indust. Sec. O earance Ofice, 895
F.2d 563 (9'" Cir. 1990).

Equality Foundation v. Cincinnati, 128 F.3d 289, 294
(6'" Gir. 1997), cert. denied, 525 U. S. 943 (1998), is the
only federal circuit court case to evaluate the applicable
| evel of scrutiny for sexual orientation classifications
outside of the mlitary and security clearance context.
Thi s decision, rejecting heightened scrutiny, is fatally
fl awed because it rested on the m sunderstanding that the
Roner Court decided that rational basis review was the
appropriate |level of scrutiny for |aws di sadvantagi ng
| esbi ans and gay nen. Id. at 294. A nunber of the mlitary
cases were based on the sanme m sunderstandi ng. See, e.g.,
Wodward v. U. S., 871 F.2d 1068, 1076 (Fed. G r. 1989);
Steffan v. Perry, 41 F. 3d 677, 685 n. 3 (D.C. Cr. 1994).
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n.4 (1938), the United States Supreme Court first

recogni zed that “prejudice against discrete and insul ar
mnorities may be a special condition, which tends
seriously to curtail the operation of those political
processes ordinarily to be relied upon to protect
mnorities, and..may call for a correspondingly nore
searching judicial inquiry.” 1d. Certain types of
classifications, historically tied to “prejudice and

anti pathy” and “seldomrelated to the achi evenent of any
legitimate state interest,” signal a breakdown in the
normal political processes and warrant special judicial
vigilance. O eburne v. Ceburne Living Center, 473 U. S.
432, 440 (1985). In the nonmenclature of the United States
Suprenme Court, such classifications are suspect and require
special scrutiny to ensure that the Equal Protection C ause
serves its intended function — “nothing | ess than the
abolition of all caste-based and invidious class-based

| egislation.” Plyler, 457 U S. 202, 213 (1982).

As the United States Suprene Court has summari zed:

[ A] suspect class is one “saddled with
such disabilities, or subjected to such
a history of purposeful unequal
treatnent, or relegated to such a
position of powerlessness as to conmand
extraordinary protection fromthe

maj oritarian political process.”.[These
groups have] been subjected to unique
disabilities on the basis of
stereotyped characteristics not truly
indicative of their abilities.
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Mass. Bd. of Retirement v. Miurgia, 427 U.S. 307, 313 (1976)
(quoting San Antonio Indep. Sch. Dist. v. Rodriguez, 411
US 1, 28 (1973)).%

From these and other United States Suprenme Court
precedents, three factors supporting strict scrutiny
energe: (1) a history of purposeful unequal treatnent on
the basis of stereotyped characteristics or antipathy; (2)
a lack of relation between the trait defining the group and
the ability to performor contribute to society; and (3) a
position of relative political powerlessness within the

maj oritarian political sphere.“°

39 United States Supreme Court equal protection precedent

traditionally has divided governnent classifications into
three categories: suspect, quasi-suspect and non-suspect.
See, e.g., Ceburne, 473 U.S. at 440. The Court has held
that classifications based on race, alienage and nati onal
origin are suspect, and thus sustainable only where
narromy tailored to serve a conpelling governnent
interest. 1d. Cassifications based upon gender and
illegitimcy have been held to be quasi-suspect, and thus
subj ected to internmedi ate scrutiny: such classifications
have been sustai nable only where substantially related to a
sufficiently inportant governnment interest. I|d. However,
the Court appears to be noving away fromthis three-tiered
framewor k, and has reviewed classifications fornerly

consi dered quasi -suspect as closely as it scrutinizes
suspect classifications. See United States v. Virginia,
518 U. S. 515, 531 (1996) (holding that classifications
based on gender violate equal protection unless they are
substantially related to an “exceedi ngly persuasive
justification”). Wether or not the Court continues to
coll apse the top two tiers of the equal protection
standard, it is clear that, at a mninmm sexual
orientation classifications should be eval uated under sone
form of hei ghtened scrutiny.

40 | nst ead of specifying a rigid checklist, the Supremne
Court has identified “several formulations” that “m ght
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For the reasons discussed bel ow, |esbians and gay nen
have all of these indicia of a suspect class and therefore

merit strict scrutiny.

A Lesbi ans And Gay Men Have Suffered A H story O
Pur poseful Unequal Treat nent

Lesbi ans and gay nen - |i ke wonen and racial and
ethnic mnorities — historically have suffered, and today
continue to suffer, broad-based discrimination.* The forms
of this discrimnation have changed over tine, but group-
based aninosity toward | esbi ans and gay nen has renai ned
const ant . 42

In the 1950s, alnost all gay people assuned that
survival required themto hide their sexual orientation
conpletely — fromfriends, fromfamly and from co-workers.
Thus, discrimnation primarily took the form of exposing

t he sexual orientation of gay people and then harassing

explain [its] treatnent of certain classifications as
‘suspect.’” Plyler, 457 U. S. 217 n.14.

41 Every court that has addressed the question has

concl uded that gay nen and | esbi ans have been subject to a
hi story of discrimnation. H gh Tech Gays, 895 F. 2d at
573; Ben Shalomv. Marsh, 881 F. 2d 454, 465 (7'" Gr.
1989), cert. denied, 494 U S. 1004 (1990); Padula v.
Webster, 822 F.2d 97, 104 (D.C. Cr. 1987); see also

Rowl and, 470 U.S. at 1014 (Brennan, J., dissenting from
denial of certiorari; joined by Marshall, J.).

42 Gbviously a recitation of the entire history of

di scrim nation agai nst |esbians and gay nen is beyond the
scope of this brief. Wat follows is a summary intended to
capture in broad strokes the forns that such discrimnation
has taken.
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them and/ or punishing themfor their sexual orientation.
For exanpl e, gay people — | abeled “sex perverts” — were
grouped with Comuni sts as security risks. Patricia A
Cain, Litigating for Lesbian and Gay R ghts: A Legal
History, 79 Va. L. Rev. 1551, 1565 (1993). In 1953,

Presi dent Ei senhower issued Executive Order 10,450 calling
for the dismssal of all “sex perverts” from governnent
enpl oynent. 1d. at 1566.

During this time, police commonly raided gay bars and
arrested patrons. Frightened of publicity, victins rarely
chal | enged any charges. 1d. at 1565. |In addition, “[u]ntil
1965, honosexual aliens were excluded fromadm ssion into
the United States as psychopaths under 8 U. S. C. section
1182(a)(4),” and for many years after that |esbians and gay
aliens were still excluded as “sexual deviants.” Tracey
Ri ch, Sexual Orientation Discrimnation in the Wake of
Bowers v. Hardwi ck, 22 Ga. L. Rev. 773, 773 n. 4 (1988);
see also Boutilier v. INS, 387 U S. 118, 124 (1967)
(uphol di ng deportati on because “Congress conmanded t hat
honosexual s not be allowed to enter.”).

Over the last 40 years, nore and nore gay people have
refused to hide their orientation. Honesty, however, has
brought targeted discrimnation. In a 2000 survey, three

out of four gay, |esbian and bi sexual respondents reported
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that they had experienced prejudice and di scrimnation
because of their sexual orientation.* Lesbians and gay men
across the country have suffered enpl oynent discrimnation
in all types of workplaces, including schools, hospitals,
the tel ephone conpany and police departnents. See, e.g,
Weaver v. Nebo Sch. Dist., 29 F. Supp. 2d 1279 (D. Utah
1998) (Il eshbian high school coach in Utah fired fromjob
because of her sexual orientation); DeSantis v. Pacific
Tel ., 608 F.2d 327 (9'" Gir. 1979)(California tel ephone
conpany di scrim nated agai nst | esbhian and gay operators);
M guel v. CGuess, 51 P.3d 89 (Wash. App. 2002) (Il esbian x-
ray technician in Washington hospital fired because of her
sexual orientation); Quinn v. Nassau County Police Dept.,
53 F. Supp. 2d 347 (E.D.N. Y. 1999) (gay New York police

of ficer sexually harassed because of his sexual
orientation).

Whet her or not they attenpt to hide their sexual

43 The Kai ser Fami |y Foundation, |nside-OUT: A Report On
The Experiences O Lesbians, Gays And Bi sexuals In Anerica
And The Public’'s Views On Issues And Policies Related To
Sexual Orientation (Nov. 2001), avail able at

www. kf f. org/ content/ 2001/ 3193/

LABSur veyReport. pdf (“KFF Study”), at 3. See also U S
Surgeon General, The Surgeon Ceneral’s Call to Action To
Pronmot e Sexual Health And Responsi bl e Sexual Behavi or
(“Surgeon General’s Call to Action”)(July 9, 2001),
avai |l abl e at

http://ww. surgeongeneral . gov/li brary/ sexual heal th/call. htm
, at 4 (reporting that American culture “stigmatizes
honosexual behavior, identity and rel ati onships”).
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identity, gay people are vulnerable to physical violence in
this society. 1In a 2000 survey, one third of |esbhian and
gay respondents reported that they had been personally
targeted for physical violence because of their sexual
orientation.* Lesbians and gay men are anong the |eading
targets of hate crines in many communities. The FB
reported 8,063 bias notivated crinmes in 2000, 16% of which
targeted | esbians and gay nen.*® Mreover, studies have
found that the bias nurders of gay nen and | esbians are
characterized by “overkill,” the use of “extraordinary

vi ol ence such as multiple stab wounds, nutilation and

di smenbernment.” Lori Rotenberk, Study Links Honophobi a,
151 Murders, Chicago Sun-Tines, Dec. 21, 1994, at 27. The
serious social problemof anti-gay violence drew national
attention in 1998 and 1999 after the gruesone bias nurders
of three nmen identified as gay by their nmurderers — Wom ng
col | ege student Matthew Shepard; Pfc. Barry Wnchell

killed by fellow soldiers at Fort Canpbell, Kentucky; and

Billy Jack Gaither of Sylacauga, Al abana.“®

a4 KFF Study, at 4.

45 Federal Bureau of Investigation, Hate Crime Statistics
2000 ( Novenber 19, 2001), avail able at

http://ww. fbi.gov. pressrel/pressrel 01/ 2000hc. ht m_

46 See Sue Anne Pressley, 2 Accused of Killing, Burning
Gay Man, WASHI NGTON POST, March 5, 1999, at AO0l; Sol dier
Sentenced to Prison - Man Pleads Quilty to Lesser Charge in
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Anot her especially painful formof discrimnation
endured by | esbians and gay nen involves their intimte
famly life. Gay parents are often denied custody of their
children, or subjected to burdensone restrictions or
supervision of their visitation, sinply because of their
sexual orientation and irrespective of their parenting
ability. See, e.g., Ex parte HH , . Cv. App. 2991129
(Ala. S.C. Feb. 15, 2002) (Mwore, C. J., concurring)
(concurring in denial of custody to | esbian nother on
ground that “[h]onbsexual conduct is..abhorrent, immoral,
detestable, a crine against nature..a violation of the |aw
of nature and of nature’s God [and]..an inherent evil
agai nst which children nust be protected”); Wigand v.
Hought on, 730 So. 2d 581, 586-87 (M ss. 1999); Bottons v.
Bottonms, 457 S.E 2d 102 (Va. 1995).

The discrimnation faced by | esbians and gay nen, |ike
the discrimnation faced by other groups treated as suspect
cl asses, is pervasive and destructive. This history of
di scrim nation distinguishes | esbians and gay nen from
other groups that the United States Suprene Court has
deened non-suspect cl asses, such as close rel atives and

i ndi viduals 50 or older. See, e.g., Lyng v. Castillo, 477

Killing of Barracks Mate Runored to be Gay, AUGUSTA CHRON.
Jan. 9, 2000, at AO03.
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U S. 635, 638 (1986); Mirgia, 427 U S. at 313-14.

B. Sexual Orientation Is Unrelated to Ability To
PerformIn O Contribute To Society

Bei ng | eshian or gay bears no relation to an
individual’s ability to performin or contribute to
society. Various nyths about sexual orientation have |ong
prevailed in our society and have contributed greatly to
the invidious discrimnation that | esbians and gay nen
experience. These nyths |ink honosexuality with nental
illness, child nolestation and a conpul sive interest in sex
rather than loving, famly-centered rel ationships. The
evi dence di sputing these pernicious stereotypes is
over whel m ng.

Both the American Psychiatric Association and the
Aneri can Psychol ogi cal Associ ation have adopted resol utions
stating that honosexuality is not correlated with any
“inmpai rment in judgnment, stability, reliability or general
soci al and vocational capabilities.”?

Al t hough the odious nyth persists, there is no link

bet ween honpsexual ity and child molestation.*® Nor is there

ar Anerican Psychiatric Association, Fact Sheet:

Honosexual and Bi sexual |ssues (February 2000), avail able
at http://ww. psych. org/ news_st and/

honmosexual 12. pdf; Brief Amci Curiae of the Massachusetts
Psychol ogi cal Association, et al. (“Mass. Psych. Ass’'n
Brief”).

48 See, e.g., Carole Jenny, et al., Are Children at Risk
of Sexual Abuse by Honosexual s?, 94 Pediatrics 44

(1994) (finding that only 0.7% of child sex abusers are
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any evidence that being raised by a gay or |esbian parent
has any negative effect on a child s healthy devel opnent.
| ndeed, the scientific research uniformy shows that
chil dren who have | esbhian or gay parents are no different
fromother children wwth respect to their healthy
devel opnent, i.e., in terns of their self-esteem
psychol ogi cal wel | -being, cognitive functioning and soci al
adj ust ment . *°

Li kew se, the idea that being | esbhian or gay is only
about sex, whereas being heterosexual is nmuch nore nmulti-
faceted, stens from erroneous prejudice, not fromany true
di fference between | esbians and gay nen, on the one hand,
and heterosexuals on the other. Most gay people, |ike nost

het erosexual s, desire stable, loving relationships.* 1In a

honmosexual ); Mass. Psych. Ass’'n Brief. See also John
Boswel I, Christianity, Social Tolerance and Honobsexual ity
at 16 (1980) (noting that accusations of child nolestation
have historically been made agai nst disfavored mnorities
vul nerabl e to such “propaganda,” be they gay people, Jews
or others).

49 See, e.g., Judith Stacey and Tinothy Biblarz, (How)
Does the Sexual Orientation of Parents Matter?, 66 Am Soc.
Rev. 159, 161 (2001) (surveying the research); Child

Wl fare League of Anmerica, CWA Standards Regardi ng Sexual
Oientation of Applicants, and CWAA Policy Regarding
Adoption by Lesbian and Gay I ndividuals, available in Ann
Sullivan (ed.), Issues in Gay and Lesbi an Adopti on:
Proceedi ngs of the Fourth Annual Pierce-Warw ck Adoption
Synposium (1995); Ellen C. Perrin, MD. and the Commttee
on Psychosoci al Aspects of Child and Fam |y Heal t h,
American Acadeny of Pediatrics, Policy Statenent: Coparent
or Second Parent Adoption by Sane Sex Parents, 109

Pedi atrics 339, 339 (Feb. 2002); see also Mass. Psych.
Ass’' n Brief.

50 See Mass. Psych. Ass’n Brief.
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2000 survey, 74% of |esbians and gay nen said they would
get legally married if they could, and nore than one
gquarter were living wwth a partner as if they were
married. °?

In sum sexual orientation has no bearing on a
person’s ability to performin or contribute to society,
and sexual orientation is not an accurate or appropriate
proxy for anything else.® Therefore, “discrimnation
agai nst honosexuals is ‘likely.to reflect deep-seated
prejudice rather than.rationality.”” Row and, 470 U S. at
1014 (Brennan, J., dissenting fromdenial of certiorari;
joined by Marshall, J.) (quoting Plyler, 457 U S. at 216 n.
14)); see Watkins, 875 F.2d at 725 (Norris, J., concurring
in judgnent; joined by Canby, J.) (“[The] irrel evance of
sexual orientation to the quality of a person’s
contributions to society.suggests that classifications
based on sexual orientation reflect prejudice and

i haccurate stereotypes..n).

51 KFF Survey, at 4.

52 This fact distinguishes sexual orientation from
certain classes deened non-suspect by the courts. See,
e.g., Ceburne, 473 U.S. at 442 (nentally retarded not
suspect class because, inter alia, they “have a reduced
ability to cope with and function in the everyday world”);
see also Murgia, 427 U S. at 313 (individuals 50 or ol der
not suspect class because, inter alia, they “have not..been
subjected to unique disabilities on the basis of
stereotyped characteristics not truly indicative of their
abilities.”).
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C. Lesbi ans And Gay Men Are Uni quely Di sadvant aged
In The Political Arena

Al t hough gay nen and | esbi ans have becone nore visible
politically in recent years, they still face significant
obstacles in the political process and thus represent
precisely the kind of powerless mnority whomthe Carol ene
Products Court sought to protect.

In a rational response to the history of irrational
hormophobi a, many gay nen and | esbians attenpt to conceal
their sexual orientation in a variety of contexts in order
to avoid stigm, discrimnation and viol ence.®® Anong ot her
har nful consequences, this nmeans that gay nen and | esbi ans
are deterred frompolitical activismbecause they fear
“expos[ing] thenselves to the very discrimnation they seek
to elimnate.” Watkins, 875 F.2d at 727 (Norris, J.,
concurring in judgnent; joined by Canby, J.).

As Justices Brennan and Marshall observed, “because of
the i nmedi ate and severe opprobrium often manifested
agai nst honosexual s once so identified publicly, nenbers of
this group are particularly powerless to pursue their
rights openly in the political arena.” Row and, 470 U.S.
at 1014 (Brennan, J., dissenting fromdenial of certiorarij;
joined by Marshall, J.); see also Hon. Guido Cal abresi,

Antidiscrimnation and Constitutional Accountability (Wat

53 In a 2000 survey, 45% of |esbians and gay nen reported
that they were not open about their sexual orientation to
their enployers; 28% were not open to co-workers; and 16%
were not open to famly nenbers. KFF Study, at 2.
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t he Bork-Brennan Debate |Ignores), 105 Harv. L. Rev. 80, 97-
98 n. 51 (1991) (noting that, “although a mnority cares
passi onately about an issue.it can sonetinmes only engage in
the political process by identifying itself in ways that
are physically or economcally dangerous for it. The
position of honobsexuals in many parts of the country and
that of blacks in the South for nmany years are obvious
exanples.”). This poses a particular problemfor political
organi zers who “sonehow..rust i nduce each anonynous
honmosexual to reveal his or her sexual preference to the

| arger public and to bear the private costs this public
decl aration may involve.” Bruce A Ackerman, Beyond

Carol ene Products, 98 Harv. L. Rev. 713, 731 (1985); see

al so Janet E. Halley, The Politics of the O oset: Towards
Equal Protection for Gay, Lesbian and Bi sexual ldentity, 36
U.C.L.A L. Rev. 915, 970-73 (1989).

Mor eover, |esbians and gay nen are woefully
underrepresented in this country’ s legislatures. A
conparison to the situation of wonen in 1973, when gender
classifications were found to warrant hei ghtened scrutiny,
is instructive. The plurality in Frontiero v. Ri chardson,
411 U. S. 677, 686 n. 17 (1973), prem sed its concl usion
that “classifications based upon sex..are inherently
suspect” on the fact that wonen were “vastly
underrepresented.” At the tine, there had never been a
woman president, there had never been a woman on the United

States Suprene Court, there was not a wonan in the United



States Senate (although there had been in the past), and
there were only 14 wonen in the House of Representatives.
| f women were underrepresented in 1973, |esbians and gay
men are virtually unrepresented in 2002. There have been
no known | esbians or gay nen on the Suprenme Court; the
first and only openly gay jurist to sit on the bench in any
federal courthouse was appointed in 1994 to sit on a
district court.> There has never been an openly gay
presi dent or menber of the Senate. The only one of the
el ected offices nentioned in Frontiero that has ever been
held by an openly gay person is that of nenber of the
House, where only 5 have ever served.>®

Not only are openly gay office holders virtually
absent fromthe critical decision-nmaking bodies that make,
interpret and enforce | aws that affect them but they also
are notoriously shunned by other constituencies. Non-gay
i ndi viduals may avoid form ng visible alliances wth gay
people — or even voting for legislation protecting the
rights of |esbians and gay nen — for fear of being
percei ved as honosexual. Halley, at 973 (“[t] hese | egal

and soci al prohibitions hobble everyone' s di scourse about

54 Chuck Col bert, Sharper Focus: Honoring Harvard’s
“Judge Debbie,” | NNEWSWEEKLY, Novenber 21, 2001, avail able
at http://ww.innewsweekl y. com Pages

/ NewsAr chi ve/ news112101/ chuck112101. ht m

55 See David Crary, Qpenly Gay Politicians Renmain Rare
(June 24, 2002), available at

http://ww. vi ctoryfund. org/ public/press/pressrel ease. cf n?Pr
essRel easeArticl el D=50; Marcelo Vilela, Qut in Congress,
avail abl e at http://ww. house. gov/frank/ k_state. htm.
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gay rights, producing a process failure of constitutional
magni t ude”) .

The exi stence of l|egislation in sone |ocal
jurisdictions protecting agai nst sexual orientation
discrimnation in certain contexts does not nmean that |aws
di sadvant agi ng | eshi ans and gay nen shoul d not be subjected
to strict scrutiny. |Indeed, today wonen and nost racial,
ethnic and religious mnority groups are protected from
di scrimnation through state and federal |laws. See, e.g.,
42 U.S.C. § 2000e. In fact, laws discrimnating on the
basis of race were found to deserve strict scrutiny after
passage of a series of Cvil R ghts Acts, as well as
w despread adoption of state anti-discrimnation |aws.

Li kew se, sex discrimnation was found to deserve

hei ghtened scrutiny after Title VIl of the Cvil R ghts Act
of 1964, the Equal Pay Act of 1963 and ot her federal |aws
prohi biting sex discrimnation were passed. See, e.g.,
Frontiero, 411 U. S. at 687-88 (plurality opinion). The
exi stence of these protections did not stop the Suprene
Court fromdeterm ning that discrimnation on the basis of
race and sex nust be subjected to heightened scrutiny. To
the contrary, such protections constitute strong evidence
that the | egislature has acknow edged a history of

pur poseful unequal treatnment. See, e.g., id. (citing anti-
discrimnation legislation in support of conclusion that

classifications based on gender nust be subjected to
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hei ght ened scrutiny).®® It follows that the far nore
limted protections for |esbians and gay nmen do not
preclude strict scrutiny of classifications on the basis of
sexual orientation.

When | esbi ans and gay nen have achi eved nodest
successes in the political arena, the response often has
been to change the rules of the gane in order to elimnate
the benefits they have obtained. Specifically, the
initiative and referendum process has been vigorously used
to block |egislative protection of |esbians and gay nen. >’
Initiatives repealing sexual orientation anti-

di scrimnation laws and prohibiting their future enactnent
were passed in Colorado and Maine, as well as in G ncinnati
and several nunicipalities in Oregon and California.®® Sone
of these initiatives went well beyond repealing existing

non-di scrimnation |laws to deny every branch of state and

56 In sharp contrast to these protections, no federal |aw

expressly prohibits enploynment discrimnation based on
sexual orientation, and such discrimnation remnmains |awf ul
in the vast majority of state and local jurisdictions. See
Human Ri ghts Canpai gn, Frequently Asked Questions on Sexual
Oientation Discrimnation, avail abl e at

http://ww. hrc. org/ wor knet/ nd/ nd_f acts. asp#3.

57 See, e.g., “Referenduns in 3 States Seek to Thwart Gay
Ri ghts: Honosexuality Measures in M chigan, Florida and
Texas Wul d Renove Protected Status and Deny Benefits,”
L.A Tinmes, Nov. 4, 2001, at A38.

58 See id.; The Data Lounge, Maine Civil Rights Repeal
avai l abl e at

http://ww. dat al ounge. cont dat al ounge/ i ssues/ i ndex.

ht M ?storyli ne=298; Lanbda Legal Defense & Education Fund,
History of Anti-Gay Initiatives in the U S., available at
http://ww. | anbdal egal . org/ cgi - bi n/ i owa

/ docunent s/ recor d?recor d=16
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| ocal governnent the power to adopt any form of protection
for | esbians and gay nen. Mor eover, in Hawaii, Al aska and
Nebraska, voters by referenda enacted state constitutional

anendnents precluding judicial review of discrimnation in

® This extraordinary

marri age agai nst | esbi ans and gay nen.°
use of the political process to strip the governnment of the
power to protect an unpopular mnority mrrors the backl ash
against the civil rights |laws of the 1960s, which took the
formof state constitutional anendnents that prohibited, or
created barriers to the enactnment of, laws barring racial
di scrimnation in housing. See Reitman v. Mil key, 387 U.S.
369 (1967); Hunter v. Erikson, 393 U S. 385 (1969).

As a result of the foregoing, as Justices Brennan and
Mar shal | concl uded, | esbians and gay nen “are particularly
power|l ess to pursue their rights openly in the political
arena.” Row and, 470 U.S. 1014 (Brennan, J., dissenting
fromdenial of certiorari; joined by Marshall, J.); see
al so Watkins, 875 F.2d at 727 (Norris, J., concurring in
judgnent; joined by Canby, J.) (“It cannot be seriously
di sput ed..t hat honbsexual s as a group cannot protect their
right to be free frominvidious discrimnation by appealing
to the political branches. The very fact that honosexual s

have historically been underrepresented in and victim zed

59 See Stephen Buttry and Leslie Reed, Challenge is Ahead
Over 416, Omha Worl d-Herald, Nov. 8, 2000, at 1; Lanbda
Legal Defense & Education Fund, Hawaii, Al aska El ection
Results Don’t Stop Freedomto Marry Movenent, avail able at
http://ww. | anbdal egal . org/ cgi -bin

/i owa/ docunment s/ recor d?recor d=302.
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by political bodies is itself strong evidence that they
| ack the political power necessary to ensure fair treatnent

at the hands of governnment.”).

D. Even If Immutability Were Necessary — Which It Is
Not — Sexual Orientation |Is Sufficiently
| mut able To Trigger Strict Scrutiny.

Al though the United States Supreme Court has nentioned
“Immutability” in sonme of its heightened scrutiny cases, it
never has held that only classes of persons with imutable
traits can be deened suspect. See, e.g., Ceburne, 473
US at 442 n. 10 (casting doubt on inmtability theory);
id. at 440-41 (stating the defining characteristics of
suspect classes without nmentioning inmmutability); Mirgia,
427 U. S. at 313 (sane); Rodriguez, 411 U S. at 28 (sane);
Lyng, 477 U.S. at 638 (inmmutability is one of several
di sjunctive alternatives).

Even if it were necessary, however, immutability does
not nean “genetic.” Rather, it refers to a characteristic
that is “unchosen and unal terable,” Note, The
Constitutional Status of Sexual Oientation: Honosexuality
as a Suspect Classification, 98 Harv. L. Rev. 1285, 1301,
(1985), and “beyond the individual’s control.” C eburne,
473 U. S. at 441 (explaining why illegitimacy is a suspect
classification). See also Hernandez-Mntiel v. INS 225
F.3d 1084, 1092 (9'" Cir. 2000) (“immutable” means that the
characteristic that defines the group “either cannot

change, or should not be required to change because it is
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fundament al to.individual identities or consciences.”).®°

Sexual orientation is such a characteristic. 1d. Al though
the origins of sexual desire are still unknown, there is
consensus that a person’s sexual orientation, honosexual or
het er osexual , cannot be changed either by a sinple
deci si on- maki ng process or by nedical intervention.®

In short, |eshians and gay nen have been the victins
of harsh discrimnation, and they cannot rely on the
political process to address violations of their civil

rights. As Justices Brennan and Marshall sunmari zed:

[ H onbsexual s constitute a significant and
insular mnority of this country’s popul ati on.

60 Moreover, immutability does not nmean an absol ute

inability to change the class trait. Illegitimate children
can be adopted; aliens can beconme naturalized; people can
change their sex; and nenbers of certain races and ethnic
groups can “pass” as white or hide their national origin.

61 See, e.g., American Psychiatric Association, Fact
Sheet: Honpbsexual and Bi sexual |ssues (February 2000),
avai |l abl e at

http://ww. psych. or g/ news_st and/ honosexual 12. pdf (“There is
no published scientific evidence supporting the efficacy of
‘reparative therapy’ as a treatnent to change one’ s sexua
orientation”); Surgeon CGeneral’s Call to Action (“There is
no valid scientific evidence that sexual orientation can be
changed. ”); Mass. Psych. Ass’'n Brief.

See also Watkins, 875 F.2d at 726 (Norris, J.,
concurring in judgnent; joined by Canby, J.) (concluding
that the theoretical nmutability of sexual orientation does
not present an obstacle to recognizing gay nen and | esbi ans
as a suspect class after posing the follow ng thought
experinment: “Wuld heterosexuals living in a city that
passed an ordi nance burdeni ng those who engaged in or
desired to engage in sex with persons of the opposite sex
find it easy not only to abstain from heterosexual activity
but also to shift the object of their sexual desires to
persons of the sanme sex?”).
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Because of the imredi ate and severe opprobrium
of ten mani fest ed agai nst honbsexual s once so
identified publicly, nmenbers of this group are
particularly powerless to pursue their rights
openly in the political arena. WMboreover,
honmosexual s have historically been the object of
perni ci ous and sustained hostility, and it is
fair to say that discrimnation against
honmosexuals is likely.to reflect deep seated
prejudice rather than.rationality. State action
agai nst nenbers of such groups based sinply on
their status as nenbers of the group
traditionally has been subjected to strict, or at
| east hei ghtened, scrutiny by this Court.

Rowl and, 470 U.S. at 1014 (Brennan, J., dissenting from
denial of certiorari, joined by Marshall, J.) (internal
quotation marks omtted). Leading constitutional schol ars
agree that sexual orientation classifications nerit strict
scrutiny. See Laurence H. Tribe, Anerican Constitutional
Law 1616 (2d ed.) (1988); John Hart Ely, Denocracy and

Di strust 162-64 (1980). Thus, in the unlikely event that
it is necessary to reach the issue, Amci urge this Court
to subject the defendants’ application of Massachusetts’

marriage laws to strict scrutiny.
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CONCLUSI ON

The communities represented by Am ci have experienced
and understand discrimnation. Applying Massachusetts’
marriage |aws to discrimnate against |esbians and gay nen
is just as arbitrary and injurious as the inequalities that
the marriage | aws of the past worked on people of color,
wonen and ot her disfavored mnorities. And this

2 Just as

discrimnation is equally unconstitutional.?®
courts across the country in the past were called upon to
end, and did end, those painful and degrading forns of

di scrimnation and denials of civil rights, Amci urge this

Court to do the sane here.

62 See Roner v. Evans, 517 U.S. at 635 (holding that |aws
that “classif[y] honbsexuals not to further a proper

| egislative end but to make them unequal to everyone el se”
and “stranger[s] to [the state’s] |laws” fail even the

| onest | evel of scrutiny under the Constitution).
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ADDENDUM

The Anerican Cvil Liberties Union Foundation (ACLU)
is a non-profit, non-partisan corporation founded in 1920
for the purpose of maintaining and advanci ng civil
liberties inthe United States. It has over 300, 000
menbers nationw de. The ACLU has a |long history of |egal
advocacy to protect the rights of all citizens to equal
protection under the law. In 1986, the ACLU created a
Lesbian and Gay Rights Project (Project) to direct
l[itigation to conbat sexual orientation discrimnation.
The Project has participated in nunerous state cases
involving the protection of relationships forned between
| esbi ans and gay nen.

The American G vil Liberties Union of Massachusetts
(ACLUM is a non-profit organi zation of over 12,000
menbers, whose purpose is to defend and protect fundanental
civil rights and civil liberties guaranteed by state and
federal constitutions and |laws. ACLUM has | ong been
involved in litigation challenging discrimnatory practices
agai nst protected classes and interference with the
exerci se of fundanental rights. These have incl uded
Personnel Adm nstrator v. Feeney, 442 U S. 256 (1979)
(gender discrimnation); Adoption of Susan, 416 Mass. 1003
(1993) (permtting joint adoption petition by two adults of
sanme gender); Massachusetts Electric Conpany v.
Massachusetts Comm ssion Against Discrimnation 375 Mass.
160 (1978) (pregnancy discrimnation), School Commttee of
Springfield v. Board of Education, 366 Mass. 315 (1974)
(race discrimnation); and Jones v. Roe, 33 Mass. App. C
660 (1992) (rejecting tradition of gender-based
presunption in favor of father for surnane of child).

The Asian Anerican Legal Defense and Education Fund
(AALDEF), founded in 1974, is a non-profit organization
based in New York City. AALDEF defends the civil rights of
Asi an Americans nationw de through the prosecution of
| awsuits, |egal advocacy and di ssem nation of public
informati on. AALDEF has throughout its long history
supported equal rights for all people, including the rights
of gay and | esbi an coupl es.
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Communi ty Change, Inc. (CCl), a non-profit, Boston-
based organi zati on founded in 1968, is dedicated to
pronoting racial justice and equity by chall engi ng system c
raci smand acting as a catalyst for anti-racist action and
learning. CCl serves as a voice in the community to
chal l enge policies and actions that result in
discrimnation. CCl is a catalyst for action through its
educational work and its organizing of coalitions and
change canpaigns. CCl is an active resource center in
support of those who are addressing institutional issues
related to enpl oynent, economic justice, the justice
system equitable education and public policy as the
concerns of racismintersect wwth the concerns of gender,
cl ass, age and sexual orientation.

The Fair Housing Center of G eater Boston is a non-
profit organi zati on whose mssion is to pronote equal
housi ng opportunities for all people throughout the greater
Boston area. Wile our goal of an open housing market may
be elusive, we believe it is achievable. Yet it will ring
hollowif, within those honmes, only some Massachusetts
residents are allowed to create famlies recogni zed and
protected by the Commonweal th’s marriage |laws while others
remai n second class citizens. W also note that
Massachusetts recogni zes both marital status and sexual
orientation as protected classes in the housing context.
Ref using to recogni ze sane sex nmarriages in sone ways
undercuts that protection.

The G eater Boston Civil Rights Coalition (GBCRC) is a
coalition of approximtely 40 organi zati ons and agenci es
representing various public, private, religious, ethnic and
raci al groups and nei ghborhoods in the greater Boston area.
Founded in 1979, the mssion of the GBCRCis to work for
equi tabl e, humanitarian and non-di scrimnatory treatnent of
all persons. W believe that the current application of
Massachusetts marriage | aw rel egates gay and | esbi an
residents of the Cormmonwealth to second cl ass status,
preventing themfromjoining together and raising their
famlies in marriage for no reason other than the
perpetuation of historical bias and persecution.

The Jewi sh Alliance for Law and Social Action (JALSA)
is a Boston-based human rights organi zation inspired by
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Jew sh teachings and val ues and coomtted to soci al

justice, civil rights, and civil liberties. Inheriting an
80 year old tradition of advocacy and pursuit of
progressive public policy in the United States, the nenbers
of JALSA have written legislation and participated in
litigation to end discrimnation on the basis of race,
gender, age, religion, national origin, and sexual
orientation in enploynent, education, housing, and civil
rights. JALSA is conmtted to renoving all discrimnation
on the basis of sexual orientation.

Lanbda Legal Defense and Education Fund (Lanbda Legal)
is a national organization conmtted to achieving ful
recognition of the civil rights of |eshians, gay nen,
bi sexual s, the transgendered, and people with H 'V or AlDS,
t hrough inpact litigation, education and public policy
wor k. Founded in 1973, Lanbda Legal now has five offices
across the country, and is the | argest and ol dest | egal
organi zati on devoted to these concerns. Lanbda Legal was
counsel in Baehr v. Mike and currently is counsel in Lew s
v. Harris, lawsuits brought in Hawaii and New Jersey on
behal f of sane-sex couples seeking the right to marry.
Lanbda Legal has had a formal Marriage Project since 1994
and has identified winning this right as one of the
organi zation’s top priorities.

The Lawyers’ Commttee for Cvil R ghts Under Law of
t he Boston Bar Association (LCCR) is a non-profit |aw
office that was founded in 1963 to provide free | ega
services to the victins of discrimnation based on race or
national origin. LCCR has been successful in sonme of the
state’s nost inportant civil rights cases involving the
desegregation of fire and police departnents, school
desegregation, housing discrimnation and voting rights.
LCCR has participated as Am cus curiae in nunerous cases
before the Suprene Judicial Court. The LCCR s clients are
all too famliar with the destructive effects of
discrimnatory policies and the often decades |ong struggle
to achieve equality through | egislation. LCCR strongly
believes the courts have a duty to protect all segnents of
American society in their quest for full social and civil
rights.

The Massachusetts Association of Hi spanic Attorneys is
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a menbershi p organi zati on of over 100 attorneys whose goal s
are to assist the interests of the Hi spanic comunity, to
further equality under law for all and to pronote equal
access to justice.

The Massachusetts Bl ack Wnen Attorneys was founded 21
years ago to pronote and enhance the professional and
comunity interests of black wonen in the | egal profession.

Anmong our goals are to pronote and enhance the econom c
and political interests of black wonen; to inprove and
facilitate the fair and even-handed overall adm nistration
of law and justice, particularly as it applies to black
wonen; and to advocate for the reformof the |aws,
ordi nances, rules and regul ations pronmulgated within or
w t hout the Commonweal th of Massachusetts to pronote the
i nterests of black wonen.

Massachusetts NOW (NOW is the Massachusetts state
chapter of the National Organization for Whnen. NOWi s
dedicated to naking legal, political, social and econom c
change in our society in order to achieve our goal, which
is to elimnate sexismand end all oppression. NOW
considers this goal to include advocating for racial
justice; economc justice; reproductive rights; civil
rights for |eshians, bisexual wonen, and transgendered
wonen; and the eradication of violence agai nst wonmen. NOW
supports the right of same-sex couples to marry. Applying
Massachusetts’ marriage |aws to include sane-sex couples is
a critical step toward full equality based on sex and
gender.

The Mexican Anerican Legal Defense and Educati onal
Fund (MALDEF) is a national civil rights organization
established in 1968. |Its principal objective is to secure,
through litigation, advocacy, and education, the civil
rights of Latinos living in the United States. Securing
non-di scrimnatory access to public benefits, including
government -i ssued licenses, is a goal in several of
MALDEF' s substantive program areas.

The National Asian Pacific Anerican Legal Consortium
(NAPALC) is a national non-profit, non-partisan
or gani zati on whose mssion is to advance the | egal and
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civil rights of Asian Pacific Americans. Collectively,
NAPALC and its Affiliates, the Asian Anerican Legal Defense
and Education Fund, the Asian

Law Caucus and the Asian Pacific American Legal Center of
Sout hern California, have over 50 years of experience in
provi ding | egal public policy advocacy and comunity
education on discrimnation issues. The

gquestion presented by this case is of great interest to
NAPALC because it inplicates the availability of civil
rights protections for Asian Pacific

Americans in this country.

The National Association of Whnen Lawers (NAW),

headquartered in Chicago, is over 100 years old. It was
the first and is the ol dest wonen’s bar association in the
Uni ted St at es. Its nmenbers consist of individuals as well

as professional associations. Part of NAW.'s mission is to
pronmote the wel fare of wonen, children and famlies in al
aspects of society. Anpbng the areas of interest to the
organi zati on are econom c justice, reproductive rights and
equal protection. NAW supports equality in marriage for

all who wish to conmt to the marriage relationship. Gven
its interest in issues affecting wonen and famlies as a
class, NAW has participated as Amcus in many courts of
the United States, including the United States Suprene
Court.

The National Center for Lesbian Rights (NCLR) is a
national non-profit |egal organization dedicated to
protecting and advancing the civil rights of |esbians and
gay nmen and their famlies through a program of
litigation, public policy advocacy, free | egal advice and
counseling, and public education. Since its founding in
1977, NCLR has played a |leading role in protecting and
securing fair and equal treatnent of
| esbi an and gay parents and their children.

The National Council of Jewi sh Wonen, Inc. (NCJW is a
vol unt eer organi zation, inspired by Jew sh val ues, that
wor ks t hrough a program of research, education, advocacy
and community service to inprove the quality of life for
wonen, children and famlies and strives to ensure
i ndi vidual rights and freedons for all. Founded in 1893,
t he NCJW has 90, 000 nenbers in over 500 communities
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nati onw de. G ven NCIWs National Principle, which states
that “Discrimnation on the basis of race, gender, national
origin, ethnicity, religion, age, disability, marital
status or sexual orientation nmust be elimnated,” as well
as NCJWs National Resolution supporting “The enactnent and
enforcement of |aws and regul ati ons which protect civil
rights and individual liberties for all,” we join this
brief.

The National Lawyers Quild, Massachusetts Chapter
(NLGWC) was founded in 1937 as an alternative to the then
conservative and racially segregated Anerican Bar
Association. It is a nenbership organization that brings
toget her | aw students, |awers, |egal secretaries,
par al egal s, judges, and community activists to collaborate
in the process of using the law for political, economc,
and social justice. Over the last 60 years, the NLGVMC has
wor ked to advance human and civil rights and anti-war
movenents. We believe that this case presents a key issue
of human rights for gay and | esbian residents of
Massachusetts.

The National Organization for Wonen Foundation, Inc.
(NOW Foundation) is the largest fem nist organization in
the United States, with over 500,000 contributing nenbers
in nore than 500 chapters in all 50 states and the District
of Colunbia. Since its founding in 1986, a major goal of
NOW Foundati on has been to ensure fair and equal treatnent
for, and an end to discrimnation against, |esbians and gay
men. In furtherance of that goal, NOW Foundati on has
supported nunerous | egal cases addressing the rights of
| esbi ans and gay nen. In particular, NOWFoundation has a
strong interest in ensuring that there is hei ghtened
judicial scrutiny in all cases involving discrimnation or
differential treatnent of |esbians and gay nen.

The Northwest Wnen’'s Law Center (NW.C) is a non-
profit public interest organization that works to advance
the legal rights of wonmen through litigation, |egislation,
education and the provision of legal information and
referral services. Since its founding in 1978, the NALC
has been dedicated to protecting and securing equal rights
for |l esbians and their famlies, and has |ong focused on
the threats to equality based solely on sexual orientation.
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Toward that end, the NW.C has participated as counsel and
as Am cus curiae in cases throughout the country and is
currently involved in nunmerous legislative and litigation
efforts. The NW.C continues to serve as a regional expert
and | eadi ng advocate in | esbhian and gay issues.

NOW Legal Defense and Educati on Fund (NOALDEF) is a
| eadi ng national non-profit civil rights organization that
has used the power of the law to define and defend wonen’s
rights for over thirty years. Expanding the rights of
| esbians to be free fromdiscrimnation, and securing the
rights of all wonen under state constitutions, are |ong-
standi ng comm tnents of NOW.DEF.

Peopl e For the American Way Foundation (People For) is
a non-partisan citizens' organization established to
pronote and protect civil and constitutional rights.
Founded in 1980 by a group of religious, civic and
educational |eaders devoted to our nation's heritage of
tol erance, pluralismand |iberty, People For now has nore
t han 600, 000 nenbers and supporters across the country,
i ncluding in Massachusetts. People For has been actively
involved in efforts nationw de to conbat discrimnation and
pronote equal rights, including efforts to protect and
advance the civil rights of gay nen and | esbians. People
For regularly supports the enactnment of civil rights
| egi slation, participates in civil rights litigation, and
conducts progranms and studies directed at reducing problens
of bias, injustice and discrimnation. The instant case is
of particular inportance to People For because the decision
of the court below erroneously failed to recognize the
right of gay men and | esbians to participate fully in the
institution of civil marriage, inproperly condeming gay
men and | esbians in Massachusetts to the status of second-
class citizens.

The Puerto Rican Legal Defense and Educati on Fund,
Inc. (PRLDEF) is a national non-profit civil rights
organi zation founded in 1972. It seeks to ensure the equal
protection of the laws and to protect the civil rights of
Lati nos and/or immgrants through litigation and policy
advocacy. Since its inception, PRLDEF has participated
both as direct counsel and as Ami cus curiae in nunerous
cases throughout the country concerning the proper
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interpretation of the civil rights laws, including the
equal protection and due process clauses of the United
States Constitution.

The Wbonen’ s Bar Associ ation of Massachusetts
(WBA) is a non-profit association of |awers, judges, |aw
prof essors and students, and ot her | egal
professionals, with over 1,200 nenbers throughout
Massachusetts. The WBA is conmmtted to the full and equal
participation of wonen in the |egal profession
and in a just society, and to that end supports the
elimnation of discrimnation based on sex, sexual
orientation, and marital status. The WBA joins with Am ci
in the argunments presented in this brief.

The Urban League of Eastern Massachusetts (ULEM is an
interracial, non-profit, comunity-based organi zation that
provi des prograns of service and advocacy in the areas of
education, career/personal devel opnent and enpl oynent for
African Anmericans, other people of color and | ower-incone
communities. Central to the mssion of the ULEMis the
removal of all barriers to full economc, political and
social participation in society for the communities we
serve. In working toward this goal, the ULEM |i ke the
Nat i onal Urban League, collaborates in civil rights-related
coalitions and expresses its support for other groups that
al so advocate for civil rights. For that reason, the ULEM
joins the other Amci curiae in supporting the Appellants.
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