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STATEMENT OF THE CASE

The appel l ants are seven same-sex coupl es who
applied for, and were denied, marriage certificates
fromtheir respective towns and nunicipalities. On
May 7, 2002, the Suffolk Superior Court denied the
plaintiffs’ notion for summary judgnment and di sm ssed
the case by granting the defendants’ cross-notion for
summary judgnent. The appel l ants have filed their
tinmely appeal to this Court.

STATEMENT OF THE | NTEREST OF THE AM CUS
CURI AE

In its Menorandum of Decision and Order on
Parties’ Cross-Mdtion for Summary Judgnent, the Trial
Court invoked “English ecclesiastical |law' in support
of its conclusion that the Massachusetts marri age
statutes cannot support marriage by persons of the
sane sex (R A 114).1

As representatives of a wide variety of religious
faiths, traditions, and other religious organizations
in the Commonweal th of Massachusetts, and as

supporters of the right of persons to enter into

! The Trial Court concludes that the nmarriage statutes,
enacted during the American colonial period, derived
from eccl esi astical |aw



marriage with a person of the same sex, the anici?
believe that the Trial Court’s invocation of
ecclesiastical law to support its position in this
case raises grave concerns, for the reasons set out
bel ow.

SUMVARY OF ARGUVENT

Qur society typically uses the sanme word
“marriage,” to describe both the common religious rite
and the state-supported process for the | egal union of
two people. The term“nmarriage” applies both to
weddi ng cerenonies performed within the confines of a
religious community (“religious marriage”), as well as
to the certification process set forth in GL. c. 207
for entering into a legal relationship certified by
the Comonwealth (“civil marriage”). Despite
i dentical nomenclature, civil and religious marriages
are different concepts with separate neanings. (pp. 4-
8) .

Cvil marriage is a legal institution regul ated

by a statutory process used by the Conmmonwealth to

>See Appendix 1 for a |list of organizational amici wth
i ndi vi dual statenents of interest and See Appendix 2
for a list of individual representatives of various
faith communities.



confer a legal status, acconpani ed by a panoply of
rights, protections and obligations, on a pair of

i ndi vidual s who have net the state’s narriage
criteria. In contrast, religious comunities my

per f orm weddi ngs, but they are purely cerenonial, and
the unions created are spiritual and sacred, but
unacconpani ed by any | egal significance. The
paraneters of religious cerenonies are subject only to
regul ations by individual religious faiths, clergy or
houses of worship, and therefore may be wholly
inconsistent wwth the paranmeters of marriage set forth
by the state. (pp. 4-8)

These separate understandi ngs of marri age co-
exi st and nmay intersect, as a religious cerenony nay
fulfill the Conmmonweal th’s sol emni zati on process for
civil marriage if the couple neets the state’s

criteria.® Yet despite this potential interaction,

8 See GL. c. 207, § 38. The Commonweal th pernits
resident |eaders of religious faiths and organi zations
to solemize marriages (e.g., duly ordained mnisters
of the gospel, ordained deacons of the United

Met hodi st or Roman Cat holic Church, comm ssioned
cantors or rabbis of the Jewi sh faith, Buddhists
priests and mnisters, authorized representatives of
the Spiritual Assenbly of the Baha'is, ordained

m ni sters of the Unitarian Universalist Association,
duly appointed | eaders of Ethical Culture Societies
recogni zed by the American Ethical Union, |mans of



civil and religious nmarriage remain essentially
separate. The historical evolution of civil marriage
and the careful efforts of the founders of the
Commonweal th to di stance thenselves fromthe influence
of the ecclesiastical courts of England further
denonstrate that civil marriage was intended to
operate independently of religious edict. Only civil
marriage is at issue in this case.(pp. 8-15)

The injection of religion -- indeed any religious
view -- into civil marriage by the Trial Court is
particularly inappropriate in |light of the great
di versity of opinion anong voices of faith with regard
to marriage. Several mainstreamreligious
denom nations fully support marriage for sane-sex
couples. Amci urge this Court to end the excl usion

of sane-sex couples frommarriage. (pp. 15-25)

ARGUVENT

CIVIL MARRI AGE | S A LEGAL RELATI ONSHI P
COWPLETELY SEPARABLE FROM THE RELI G QUS
RI TE OF MARRI AGE

A Cvil Marriage |Is A Legal
Status Created By The State

Orthodox Islam regular or special neetings of Friends
or Quaker Meeting).



Massachusetts statutes establish marriage as a
| egal status, created through the issuance of a
certificate by the Commonweal th, in connection with
sol emmi zation by a presiding civil or religious
official.?* In order to obtain a marriage certificate,
a couple must neet certain conditions precedent such
as age,’ lack of degree of consanguinity or affinity,?®

7

absence of evidence of certain diseases,’ non-existence

of another marriage),® timely filing of witten notice

of intention to nmarry,®

and performance of an oath or
affirmation of the absence of any |egal inpedinent to
marriage'®. A certificate of marriage serves as

evi dence that the Commonwealth officially recognizes,

for the purpose of inposing obligations and granting

benefits, the union of two people (e.g., that a couple

“ See GL. c. 207,88 19, 20, 28, 28A, 30, and
37(pertaining to notice of intention of marriage), 88
38-43(sol emmi zation of marriage), and 8 45( evi dence
of marriage).

® GL. c. 207, §7.
® GL. c. 207, 8§ 1&2.
" GL. c. 207, § 28A
8 GL. c. 207, 8§ 4&6.
® GL. c. 207, § 109.
G L. c. 207, § 20.



has regi stered, solemized, and otherw se conplied
with all regulatory matters and paynent of fees that
are conditions precedent to Massachusetts recognition
of alegal or civil marriage).

Once solemized, civil marriage is a status that
is recogni zed legally, socially, and politically,
regardl ess of religious background. Civil nmarriage
binds the commtted couple in a legal relationship
affirmatively encouraged by the Conmmonweal th through
the bundling of the legal status with a nyriad of
rights, protections and obligations.' These
protections and obligations arise regardl ess of
whet her any religious tradition has sanctioned the
uni on.

B. Rel i gi ous Weddi ngs Are Rites
Created By Comunities OF Faith

Unlike civil marriage, faith-based weddi ngs are
regul ated entirely by and wthin each religious
community’s organi zati onal system of beliefs. Wile

many religious faiths, traditions and conmunities

1 Gvil marriage is “a legal status from which certain
rights and obligations arise.” DeMatteo v. DeMatteo,
436 Mass. 18, 31 (2002). See Brief of Amci Curiae
Boston Bar Association, et al. (detailing
conprehensive | egal protections afforded to married
coupl es).




conduct cerenoni al cel ebrations, services and worship
nmeetings for same-sex couples, the unions they create
are solely spiritual and religious, and exi st

i ndependent of |egal recognition. Wen officials of
these religious faiths or organizations wthin the
Commonweal th marry or join couples in a union, it is a
religious rite conferring neither |egal status nor any
rights or obligations apart fromthose dictated by
faith or religious and cultural tradition.

Consistent with the traditions of their faith,
religious | eaders pass judgnent upon the suitability
of potential couples and choose those whomthey wl|
join in religious unions. They are not conpelled to
accept the Commonweal th's definition of civil
marriage, and indeed, many religious institutions do
not accept it. In fact, many religious definitions of
marriage are nore restrictive than that of the
Commonweal th, for exanple, rejecting interfaith
marriages!® or re-marriages after divorce.® Still

others are nore inclusive than the Commonweal t h,

12 See, e.g., Leadership Council of Conservative

Judai sm Statenment on Intermarriage (Mar. 7, 1995) at
http://ww. rabassenbly.org/info/intermar/ (I ast

vi sited Novenber 6, 2002) ("Rabbis and cantors
affiliated with the Conservative Myvenent may not




bl essing the unions of comitted same-sex couples.
The Commonweal th’s system of civil marriage has no
i npact on the religious autonony of any faith, church
or religious tradition with respect to its guidelines
for performng religi ous weddi ngs.
C. The History O Mrriage In The

Col oni es And The Commonweal th O

Massachusetts Support The

| ndependent And Separate Nature O

Cvil Marriage And Reli gi ous
Cer enpni es

The |l aw of marriage within the Comonweal t h
devel oped over a period of centuries. During the tine
colonists were liberating thensel ves from English

eccl esiastical investigation and harassnent because of

officiate at the marriage of a Jew to a non-Jew, nay
not co-officiate with any other clergy, and may not
officiate or be present at a purely civil cerenony.")

13 See, e.g., Catechismof the Catholic Church - The
Sacranent of Matrinony, at

http://ww. vati can. va/ archi ve/ cat echi snml p2s2c3a7. ht m
(last visited Novenber 4, 2002)("In fidelity to the
words of Jesus Christ - 'Woever divorces his wife and
marries another, commts adultery against her; and if
she divorces her husband and marries another, she
commts adultery' the Church maintains that a new

uni on cannot be recogni zed as valid, if the first
marriage was. |If the divorced are remarried civilly,
they find thenselves in a situation that objectively
contravenes God's law. ")

4 gee Part I, infra.




their beliefs and settling here in North Anerica, *°

English marriage | aw was the excl usive concern of

eccl esiastical courts and tenets of canon | aw. The

| egacy of such ecclesiastic rule, including its
conceptions about marriage, undoubtedly influenced
early American government.!® Yet, while English

eccl esiastical |law may have influenced many principles
of the law, civil statutes rather than religious
doctrine have always determ ned the requirenents for a
valid legal marriage in Massachusetts. In
Massachusetts and throughout New Engl and, civi
cerenonies and civil registration for marri age were

t he net hods chosen by the colonists to address the

15 To escape ecclesiastical investigation as well as
nmockery, criticism and disfavor fromcitizens in
Engl and, the Pilgrims voluntarily inmgrated to
Hol | and, where other groups had found religious
liberty. In 1620, based upon objections to the
presence of other religious groups they considered
radi cal, Dutch influence on their English ways, and
threats of war between the Netherlands and Spain, the
Pilgrimse immgrated to Anerica. See generally G F.
WIllison, The PilgrimReader (1953).

1 E g., the principle of nmutual consent between the
parties to a marriage; public notice to a community
that a couple wanted to be married, by posting banns
(later this becane a systemof |icensing); use of
public witnesses for a marriage to be official. See
George Elliott Howard, A History O Matrinoni al
Institutions 143-46 (1904)




i ncongruous and uncertain state of English nmarriage

| aw. Y’

Despite the continuing interest of religious
denom nations in encouraging their nmenbers to seek
|l egal marital status, those religiously-based
interests are and have al ways been separate from and
subordinate to the law with respect to civi
marri age. '®

In fact, the Puritan col onists who established
t he Massachusetts Bay and Pl ynout h Col oni es were
opposed to the ecclesiastical courts of the Church of
Engl and. *°* Eccl esiastical courts were never
established in the Massachusetts col onies, and
regul ati ons within Massachusetts conti nued to suggest
a legislative policy of maintaining marriage as a
civil institution rather than a religious institution.

Qur legal tradition departed, at a very early stage,

"1d. at 126-27.

¥ Homer H. dark, Jr. The Law of Donestic Relations in

the United States 31 (2d ed. 1988)

19 See W liam Epstein, |ssues of Principle and
Expedi ency in the Controversy over Prohibitions to
Eccl esiastical Courts in England, 1 J. Legal Hist.
211, 228-30(1980). In 1572, in An adnonition to
Parliament, the Puritans pressured Parlianment to
reformby criticizing “bishops, ignorant clergy,
eccl esiastical courts, and ‘popish’ sacranents and
cerenopnies.” |d. at 229.

10



fromcanon law.?®° Mnisters were not pernmtted to
solemize marriages in the towns in which they were
settled until 1692 under the Provincial Charter of the
Massachusetts Bay Col ony. %

The Pilgrins who founded the Pl ynouth Col ony
viewed marriage as a civil institution enbodyi ng
i nportant principles of property ownership, rather
than as a religious rite. In 1646, in his witten
hi story of the col ony, Governor WIIiam Bradford noted
the custom of magi strates performng marriages in

2 Governor

Plymouth Plantation as a civil matter.?
Bradford referred to 1590 Dutch | aw as the source of a
procedural law for nmagistrates to performcivil

marri ages of persons of any religion who appeared

20 could v. Gould, 78 Conn. 242 (1905) (contrasting
early English and Anerican common |aw with the canon

l aw) .

2l Charters and General Laws of the Colony and Province
of Massachusetts Bay 242 (1814); Prov.Laws A D. 1692,
c. 12, 81.

22 “May 12 was the first marriage in this place which,
according to the | audabl e custom of the Low Countries
[the Dutch], in which they had |ived, was thought nost
requi site to be perforned by the magi strate, as being
a civil thing, upon which many questions about

i nheritances do depend . . .” WIlliam Bradford, O

Pl ymouth Pl antation, 1620-1647, 86 (Sanuel Eli ot
Morison ed.) (1953) (enphasis added).

11



before them after open publication of their intent to
be married.?® In 1647, the Plynouth Colony |egislature
adopted this view that marriage is a civil status
requiring solemization in the presence of a
magi strate. 2

Thr oughout the ensuing centuries, marriage as a
| egal status in Massachusetts has renmai ned
unquestionably a civil institution controlled by

5 Settlers in Massachusetts

secul ar gover nnent . 2
invested no civil authority in | eaders and

representatives of faith traditions or religious
organi zations, although later m nisters and ot her

religiously affiliated officials were authorized to

23 “This decree or |aw about marriage was published by
the States of the Low Countries Anno 1590. That those
of any religion (after |awful and open publication)
com ng before the magi strates in the Town, or State
house, were to be orderly (by thenm) married one to
another.” 1d. (quoting Petit’s History, fol. 1029).

24 See Appendi x 3 for a copy of the order by the
General Court regarding the sol emmi zation of marriages
before a magi strate. The CGeneral Lauues and Libertyes
Concerni ng the I nhabitants of the Massachusetts,
reprinted in 1 The Laws and Liberties of Massachusetts
1641-1691 44 (John D. Cushing ed. 1976).

25 |nhab. of MIford v. Inhab. of Worcester, 7 Mass.
(1 Tyng) 48, 51 (1810).

12



sol emi ze marri ages on behalf of the sanctioning
jurisdiction.?®

D. Al t hough The Conmobnweal th’' s
Marri age Schene Al l ows Sone
Religious Oficials To Play A Role
In Sol emmi zation, Religious Rtes
And Civil Marriage Renain
Separ at e, Aut ononobus Real ns

The one area in which religious and civil
marriage interact is the Commonwealth’s permtting
sol emmi zation of marriage by religious officials
pursuant to G L. c¢c. 207, 8 38. In effect, the
presiding religious official acts as an agent of the
Commonweal th for the purpose of satisfying the law s
sol emi zation requirenent. The Commonweal th may
recognize a religious rite as fulfilling the separate
m ni sterial act necessary for conpleting the
procedures for registering, recording and reporting
marriages wthin Massachusetts.

Beyond the ability of certain clergy to perform
as both spiritual |eader and sworn sol emi zati on
official under GL. c. 207 §8 38, there is no
significant regulation, either affirmative or

negati ve, inposed by the Commonweal th on any religious

2% 1d. at 52.

13



gui delines for performng marriages. No
representative of a religious organization or faith
tradition can be forced to performany civil marriage.
Mor eover, the decision of a religious organization or
faith tradition to performor recognize a marriage has
no inpact on the ability of a civilly married couple
to enjoy the legal rights and status conferred by the
Commonweal th. The Commonweal th’s recognition of a
civil marriage between partners of the sane sex (or an
interfaith marriage, or a re-marriage) therefore, does
not inpair religious belief, practice or observance in
any way because the autonony of religious institutions
to determ ne guidelines for marriage would remain
unal t ered.

In fact, religious belief and practice in
Massachusetts have been protected deliberately and
consistently fromgovernnment interference. The

Decl aration of Rights?’ sought “‘to secure and

2 Article 2 of the Massachusetts Declaration O
Rights provides “It is the right as well as the duty
of all nmen in society, publicly, and at stated seasons
to worship the Suprene Being, the great Creator and
Preserver of the universe. And no subject shall be
hurt, nolested, or restrained, in his person, liberty,
or estate, for worshipping God in the manner and
season nost agreeable to the dictates of his own
conscience, or for his religious profession or

14



establish the nost perfect and entire freedom of
opinion, as to tenets of religion, and as to choice of
t he node of worship.’”?® The fear that interpreting the
Commonweal th’s marriage statutes to include sane-sex
coupl es and afford them equal rights under those | aws
woul d sonehow j eopardi ze freedom of exercise of

religion is wholly unfounded.

1. MANY RELI G OQUS TRADI TI ONS CELEBRATE THE
UNI ONS OF SAME- SEX COUPLES IN THEIR
RELI G QUS COVMUNI TI ES AND SUPPORT CI VI L
MARRI AGE RI GHTS FOR SAME- SEX COUPLES
Many faiths and religious communities in
Massachusetts and around the world al ready accept and
performreligi ous weddi ng cerenoni es for sane-sex

couples. Many also fully support the recognition of

marriage for sanme-sex couples under the | aw.

sentinments; provided he doth not disturb the public
peace, or obstruct others in their religious worship.”

8 See Soci ety of Jesus of New Engl and v. Boston
Landmar ks Commi n, 409 Mass. 38, 41-43 (1990)(quoting
Adanms v. Howe, 14 Mass. 340, 346 (1817). See also
Attorney Ceneral v. Desilets, 418 Mass. 316, 322-23
(1994) (when governnent requirenents conflict with
sincerely held religious beliefs, Art. 2 requires that
religious beliefs prevail unless the governnent
pursues an unusually inportant goal and exenpting the
bel i ever woul d substantially hinder fulfillnment of

t hat goal).

15



I n Massachusetts, the Religious Coalition for the
Freedomto Marry (“RCFM) represents a diverse
spectrum of religious communities, houses of worship
and i ndividual clergy who support civil marriage for
sane-sex couples, perform sane-sex unions in their
congregations, or both. RCFMas a coalition strives
to support civil marriage rights for sanme-sex coupl es
and seeks to pronote dialogue within faith conmunities
about religious rites for gay and |esbian couples. ?°
RCFM has published a “Decl arati on of Religious Support
For the Freedom of Same- Gender Couples to Marry” (the
“Declaration”) that has been signed by over four

hundred religious | eaders representing congregations

of various faiths throughout the Conmonweal th®. In

pertinent part, this Declaration reads:

As religious people, clergy, and | eaders, we are
mandated to stand for justice in our conmon civic
life. We oppose appeals to sacred texts and
religious traditions for the purpose of denying

| egal equity to sane-gender couples. As concerned
citizens, we affirmthe liberty of adults of the
sanme gender to love and marry. W insist that no
one, especially the state, may either coerce

2 Religious Coalition for the Freedomto Marry at
http://ww.rcfmorg (last visited August 21, 2002).

30 See Appendix 4; Religious Coalition for the Freedom
to Marry, Declaration of Religious Support For the
Freedom of Sane- Gender Couples to Marry.

16



people into marriage, or bar two consenting
adults of the sane gender fromformng the famly
unit that lets thembe nore fully |oving, thus
nore fully human. We respect the fact that debate
and di scussion continue in many of our religious
communities as to the theol ogical and liturgical

i ssues involved. However, we draw on our many
faith traditions to arrive at a conmon
conviction: we are resolved that the State should
not interfere with same-gender couples who choose
to marry and share fully and equally in the
rights, responsibilities, and comm tnents of

civil marriage. 3

The faiths represented on the Declaration thus far

i nclude faiths of Judeo-Christian origin as well as
Buddhi st and Pagan traditions, and religious
communities and clergy continually add their nanes to
this Iist.

Apart fromthe support coal esced by RCFM
religious communities around the Comonweal t h have
taken their own actions to accept sanme-sex religious
marri age and support the right of sane-sex couples to
obtain civil marriages. For exanple, in two other
inportant religious traditions, the Unitarian
Universalists (“UJ’) and United Church of Chri st

(“UCC), clergy and congregations nay cel ebrate

17



religious unions of sane-sex couples and notably each
trace their history directly back to the Puritans.*
As a result of a fundanental theol ogica
di sagreenent, Puritan congregations split into the
Congregationalists and the Unitarians in the late
1700s and early 1800s*. In 1961 the Unitarians merged
with the Universalists to create the current
denom nation, while the Congregationalists evol ved
into the nodern-day United Church of Christ.3 Thus,
both the United Church of Christ and the Unitarian
Uni versalists of today are deeply rooted in the fabric
of Massachusetts religious thought, and grow ng
nunbers of congregations in each denom nation perform
weddi ng cerenoni es for same-sex couples and support
civil marriage for such couples as well.
In particular, the Unitarian Universali st

Associ ation has a strong history of support for the

32 Harris, Mark W, Unitarian Universalist Oigins:
Qur Historic Faith (October 2002), available at

www. uua. org/info/origins. htm; Mssachusetts
Conference, United Church of Christ, Qur H story: The
Massachusetts Conference (October 2002), avail able at
WWw. macucc. or g/ about us/ hi story. htm

33|

e

34|

e
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rights of gay and | esbian people since at |east 1970
when it passed its General Assenbly Resolution to end
D scrim nation agai nst Honpsexual s and Bi sexual s,
through its 1996 adoption by the Board of Trustees of
a resolution in Support of Same-Gender Marriage.® The
Unitarian Universalist Association and its Wl com ng
Congregations®® in Massachusetts perform weddi ngs for
sane-sex couples and support the right of sane-sex
couples to obtain a civil marriage in Massachusetts.

O her faith traditions simlarly support the
right of same sex couples to marry. For exanple, the
American Friends Service Commttee (“AFSC’) and ot her
Quaker institutions have |ong supported civil marriage
rights for sane-sex couples “as a matter of civi

rights, growing out of our testinmony of equality.”?

% See Appendix 5; History of Unitarian Universali st

| nvol venment in and Support of Bisexual, Gay, Lesbi an
and Transgender |ssues at

www. uua. or g/ obgl tc/ resource/ history. htm (last visited
on August 29, 2002), and General Assenbly Resol utions.

36 1 d.

3" See Appendix 6; American Friends Service Committee,
Statenent of the Board of the American Friends Service
Comm ttee Upon Filing and Am cus Brief in the State of
Hawaii’'s in the Sane Gender Marriage Case of Baehr v.
Mike (Nov. 17, 1996), avail able at
http://ww. af sc. or g/ news/ 1998/ st bdhi . ht m
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Recogni zi ng the distinction between civil marriage and
religious rites, the Board of AFSC has nmade cl ear that
deci si ons about religious cerenonies nust be nmade
“based on Spirit-led discernnent within Friends
nmeeti ngs and churches,” but has al so i ssued a charge
to Friends to “*help in the elimnation of
discrimnation and prejudice’” with regard to civi
marri age. 3 The AFSC now supports the | egal
recognition of commtted sane-sex coupl es through
civil marriage in Massachusetts.

The Reform Jew sh novenent al so supports the
ri ght of same-sex couples to obtain civil marriages
and perform weddi ng cerenonies within their faith
traditions. In 1987 the Union of Anerican Hebrew
Congregations (“UAHC') affirnmed its commtnent to
wel com ng gay and | esbian couples in its
congregations, and in 1993 expanded its support with a
resol ution supporting full equality under the | aw for
gay and | esbi an people, including | egal recognition of

gay and | esbian relationships.® In 1997 UAHC

3 ] d.
39 See Appendix 7; Union of American Hebrew

Congr egati ons CGeneral Assenbly Resol ution adopted
Cct ober 29- Novenber 2, 1997.
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specifically resolved to support secular efforts to
pronote | egislation that woul d recogni ze civi
marri age of same-sex coupl es. “°

In addition, the Central Conference of American
Rabbis (“CCAR’) has fully integrated Jews of any
sexual orientation into its ranks for over a decade,
i ncluding the creation of special weddi ng cerenonies
for same-sex couples. In 1996 CCAR passed a
resol uti on whi ch unequi vocal ly supported the right of
same-sex couples to share fully and equally in the
rights of civil marriage, and which specifically
pointed out that civil marriage was a question of
civil law, conpletely distinct fromrabbinic
officiation at such marriages.*

Anot her of the am ci, the Universal Fellowship of
Met ropolitan Conmunity Churches (“UFMCC’), has
specifically mnistered to the needs of the gay,
| esbi an, bisexual and transgender Christian
communities since its inception in 1968. UFMCC all ows

its menbers to obtain, and authorized clergy to

40 ] d.
4l See Appendix 8; Central Conference of Anerican

Rabbi s, Resolution On Gay and Lesbi an Marri age adopted
by the 107th Annual Convention of CCAR, March 1996.
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perform Holy Unions or the Rite of Holy Matrinony for
same- sex coupl es. *> UFMCC acknow edges the separation
of the religious rite of marriage fromcivil marriage
and supports the ability of same-sex couples to obtain
civil marriage licenses in Massachusetts.

In light of this diversity of religious opinion,
the allusions to ecclesiastical lawto justify the
excl usion of same-sex couples frommarriage by the
Trial Court raise sone inportant constitutional
questions (R A 114).% Reliance on any particul ar
religious view as a reason for state action would

provoke concerns under the Declaration of Rights.* In

42 See Appendi x 9; Byl aws of The Universal Fellowship

of Metropolitan Community Churches, Article II1,
Section C pertaining to Rites of the Church, Effective
July 2001 through Decenber 2002, and Byl aws of The

Uni versal Fellowship of Metropolitan Community
Churches, Article Ill, Section C pertaining to Rites
of the Church Byl aws effective January 2003

43 Massachusetts marriage statutes were first enacted

in colonial tinmes, and “were derived from English
common | aw, which, in turn, incorporated English
ecclesiastical law. ... Accordingly, the statutes that
derived fromthe common-| aw understandi ng of marri age
as the union of a man and a woman shoul d be
interpreted consistent with that standard.”

“ In addition to Art. 2, Art. 3 of the Declaration of
Ri ghts addresses religious freedom stating: “al
religious sects and denom nati ons, deneani ng

t hensel ves peaceably, and as good citizens of the
commonweal th, shall be equally under the protection of
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Opi ni on of the Justices, 214 Mass. 599, 601 (1913),

this Court held that the religion clauses of the

Decl aration of Rights “absolutely prohibit the

enact nent of any |aw establishing any particul ar
religion . . . .” Thus, any reliance on church canons
to further the exclusion of sanme-sex couples from
marri age woul d el evate one religious view over al

others.* G ven the wi despread support for marriage

the law;, and no subordi nation of any one sect or
denom nation to another shall ever be established by
law.” Whether founded in personal religious belief or
not, there is little doubt that the prohibition on
marriage for same-sex couples correlates with the
tenets of many of the domnant religions in the state.
As clearly denonstrated supra, however, religious
groups are by no neans unani nous in their opposition
to marriage for sanme-sex couples. Thus, construing
the marriage statutes to incorporate a prohibition
identical to that of the dom nant faiths would raise
serious constitutional questions, as it woul d appear
to be an endorsenent of the views of those dom nant
faiths. Comm v. Joyce, 382 Mass. 222, 223 (1981)
(statute must be construed, if fairly possible, so as
to avoid not only the conclusion that it is
unconstitutional, but also “grave doubts upon that
score”). Such real or perceived endorsenent by this
Court would result in an understanding of the statute
that would violate the ban on establishnment of
religion, which prohibits not only the creation of a
state church, but also the incorporation of church
doctrine in state | aw

4 pjelech v. Massasoit Greyhound, Inc., 423 Mass. 534,
540 (1996) ("A statute that prefers one or nore
religions over another violates the establishnment

cl ause. "
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for same-sex couples fromcomunities of faith
enshrining one religious view as the basis for the
state’s interpretation of the civil marriage | aws
woul d be constitutionally inpermssible.?

CONCLUSI ON

This case seeks to end the discrimnatory
excl usion of gay and | esbian couples from civil
marri age. Recognizing the distinction between
religious weddi ng cerenonies and civil marriage, am ci
seek to clarify that this Court’s actions in ending
the discrimnation would be a positive, just change
wth regard to civil marriage, but would not in any
way i npact the autonony of every faith tradition to
set their own guidelines for performng religious
marriage rites.

Rel i gi ous organi zati ons woul d certainly oppose
any attenpt by the Commonwealth to regulate their

internal ritual practices or to interpret the |aws of

“ Further, the fact that the ecclesiastical
under st andi ng of marri age has persistedunchal | enged
does not nean that it may continue to stand. See Col o

v. Treasurer and Receiver General, 378 Mass. 550, 557
(1979) (“[T]he nmere fact that a certain practice has
gone unchal l enged for a |l ong period of tinme cannot

al one immunize it fromconstitutional invalidity,
‘even when that span of tinme covers our entire

24



t he Comonweal th through the | ens of any one
particular religious tradition, whether that lens is
the English ecclesiastic tradition, or sone other
single brand of religious belief, however w dely held.
The undersi gned believe that the Comopnweal th woul d do
no harmto religious tradition or practice by

recogni zing civil marriage for sane-sex couples and
woul d support the Comonweal th's | egal recognition of

same-sex relationships through civil marriage.

nati onal existence and indeed predates it.’”)(citation
omtted).
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Respectful ly Subm tted,

THE RELI G QUS COALI TI ON FOR THE
FREEDOM TO MARRY, DI GNI TYUSA,
DIGNITY BOSTON, THE JEW SH
RECONSTRUCTI ONI ST FEDERATI ON,
KESHET, UNI TARI AN UNI VERSALI ST
ASSCCl ATI ON, UNI TARI AN

UNI VERSALI ST M NI STERS ASSOCI ATI ON
MASSACHUSETTS BAY DI STRI CT
CHAPTER, UNI TED CHURCH OF CHRI ST
COALI TI ON FOR LGBT CONCERNS,

UNI TED FELLOWSHI P OF METROPOLI TAN
COVMUNI TY CHURCHES, COVENANT OF
THE GODDESS, CHURCH OF THE SACRED
EARTH, A UNI ON OF PAGAN
CONGREGATI ONS, OTHER

REPRESENTATI VES OF FAI TH

COMVUNI Tl ES

By their attorneys,

Li sa Rae (BBO #648298)

Kennet h El nor e( BBO #652155)
PEABODY & ARNOLD LLP

50 Rowes Wharf

Bost on, Massachusetts 02110- 3342
(617) 951-2100

Arthur Berney, Esquire
Josephi ne Ross (BBO# 545705)
BOSTON COLLEGE LAW SCHOCL
885 Centre Street

Newt on, Masschusetts 02459
(617) 552-0604

Dated this 8th day of Novenber, 2002
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(John D. Cushing ed. 1976)
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of Sane- Gender Couples to Marry

5. Hi story of Unitarian Universalist Involvenent in
and Support of Bisexual, Gay, Lesbian and
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www. uua. or g/ obgl tc/ resource/ history. htm on
August 29, 2002, and General Assenbly Resol utions

6. American Friends Service Commttee, Statenent of
the Board of the Anmerican Friends Service
Comm ttee Upon Filing and Am cus Brief in the
State of Hawai’ | in the Sane Gender Marri age Case

of Baehr v. Mike (Nov. 17, 1996)

7. Uni on of American Hebrew Congregations General
Assenbl y Resol uti on adopted October 29-Novenber
2, 1997

8. Central Conference of Anerican Rabbis, Resol ution
On Gay and Lesbian Marri age adopted by the 107th
Annual Conventi on of CCAR, WNMarch 1996

9. Byl aws of The Universal Fell owship of
Met ropol i tan Community Churches, Article II1,
Section C, effective July 2001- Decenber 2002, and
Byl aws of The Universal Fell owship of
Met ropol i tan Community Churches, Article 111,
Section C, effective January 2003



