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| NTEREST OF THE AM CI CURI AE

Am ci are | aw professors of Renedies
Constitutional Law and Litigation, who present this
brief to bring before the Court materials that wll
denonstrate that the plaintiffs have a constitutiona
right to marry and that the renmedy doctrine of this
Court entitles themto an i mmedi ate judicial renedy.

The interests of the amci are to ensure that the
| aw devel ops in such a way that constitutiona
principles are upheld, and that the courts effectuate

an appropriate remedy for constitutional deprivations.’

STATEMENT COF THE | SSUES

Am ci adopt the Statement of the Issues as set
forth by the plaintiffs.
STATEMENT OF THE CASE AND
STATEMENT OF THE FACTS
Am ci adopt the Statement of the Case and the

Statenent of Facts as set forth by the parties.

*

The Professors of Renedies, Constitutional Law and
Litigation are signing as amci in their individual
capacities and not as representatives of their
respective institutions. Their institutional
affiliations are provided for identification purposes
only.



ARGUVENT

| nt roducti on

In Goodridge, the plaintiffs challenge the
constitutionality of the |egislative scheme governing
the civil institution of marriage as well as the
constitutionality of the actions of the Departnent of
Public Health (DPH), the executive agency charged with
adm nistering the marriage schene and its
Comm ssioner, presently a defendant. The Superi or
Court agreed with the defendants that the plaintiffs’
exclusion frommarri age does not violate their
constitutional rights and instead is a matter that
shoul d be directed to the Legislature. Record
Appendi x [“R A.”] at 133 n. 25, 134. Am ci
respectfully disagree that the Court should decline to
adj udi cate the constitutional issues raised by the
plaintiffs. This Court is the proper place to address
the constitutionality of the defendants’ denial of
marriage rights. The Massachusetts Constitution
confers on the judiciary the duty to determne if
plaintiffs’ liberty and equality rights are viol ated
by the defendants’ denial of a marriage |icense to an
i ndi vidual who wi shes to marry a person of the sane

SexX.



If the Court finds a constitutional violation, it
is the Court, not the Legislature, that should
determ ne the appropriate renmedy. Under this Court’s
wel | devel oped renedy doctrine, where it finds a
statute as applied to be underinclusive, this Court
can provide an i nmmedi ate renmedy by extending the
statute to include those persons excluded. Here, if
the Court finds that the marriage statutes as applied
are underinclusive then it should renmedy this
unconstitutional deprivation by extending the marriage
statutes to include individuals who wish to marry a
person of the sane sex. This can be acconplished by
construing the marriage statutes in a gender-neutral
fashion and directing the issuance of narriage
licenses to qualifying sane-sex couples who apply for
them This judicial remedy cures the constitutional
violation while permtting the Comonweal th’s
statutory schene for marriage to remain intact.

l. This Court should exercise its authority to
declare the marri age statutes unconstitutional as

appl i ed.

The question of whether an individual has the

right to marry the person of his or her choice,

i ncl udi ng persons of the sane sex, presents a



constitutional question that this Court, not the
Legi sl ature, shoul d deci de.
A The Court has the obligation to invalidate

unconstitutional actions of the Legislature
and Executi ve.

By arguing that the issue before the Court is a
policy matter and that it is the Legislature, not the
Court, that shoul d deci de whether an individual may
marry anot her person of the sane sex, the defendants
guestion the very legitimcy of judicial review. The
right to marry is not a matter of policy.? Plaintiffs’
right to marry is a fundanental right recognized under
both the federal and state constitutions. See Loving
v. Virginia, 388 U S 1, 12 (1967) (narriage is “one
of the vital personal rights essential to the orderly
pursuit of happiness by free nmen” under the Fourteenth
Amendnent ) ; Zabl ocki v. Redhail, 434 U S. 374, 383
(1978) (“prior and subsequent decisions of this Court

confirmthat the right to marry is of fundanenta

! The Superior Court found it significant that our

Legi sl ature and other state Legi sl atures have not yet
interpreted their respective marriage statutes to
apply to individuals who wish to marry a person of the
sanme sex. R A at 112. |Its reliance on this point
was m splaced. When directly confronted with the
issue franmed for the first tine as a constitutiona
guestion, the Court should not avoid its judicial duty
to determ ne whether the marriage statutes as applied
violate the plaintiffs’ constitutional rights.



inportance to all individuals.”); Turner v. Safley,
482 U. S. 78, 95-96 (1987) (Zabl ocki applies to
restrictions on prisoners’ right to marry); Opinion of
the Justices, 375 Mass. 795, 806 (1978) (recogni zi ng
“fundanmental matters relating to marriage” as wthin a
zone of individual privacy in which governnment may not
i ntrude absent conpelling interest). Plaintiffs’
right to marry is also grounded in the equality
principles of the Declaration of Rights, which are
found in articles 1, 6, 7 and 10. See Lavelle v. MCAD
426 Mass. 332, 336 n.6 (1997) (“We have recogni zed
equal protection of law principles in arts. 1, 6, 7
and 10 of the Massachusetts Declaration of R ghts”);
Attorney Gen. v. Massachusetts Interschol. Ath. Ass’n,
378 Mass. 342, 351 (1979) (equal rights anmendnent
condemms di scrimnation based on sex) [“MAA’]. This
Court has long played an integral role in devel opi ng
the law of marriage and in ensuring that individual
choice in marriage is recogni zed and protected. See,
e.g., Van Houten v. Mrse, 162 Mass. 414 (1894)

(appl ying commercial |aw principles in defining scope
of breach of promse to marry); Wghtman v. Coates, 15
Mass. 1, 3 (1818) (action for breach of promse to

marry); |nhabitants of Medway v. |nhabitants of



Natick, 7 Mass. 88, 89 (1810) (narrowly reading
state’'s statute barring interracial marriages to
uphold the marriage of a white man and a worman born of
white nother and hal f-white, half-black father); see
also Amci Curiae Brief of Hi storians Nancy F. Cott,
M chael Grossberg, et al. [“Hi storians’ Brief”], Parts
111 (C) & IV(D)(describing central role of marriage in
our society and role of courts in protecting marriage
as a civil right).

This Court has an obligation that lies at the
very heart of judicial power to invalidate |aws that
conflict wwth “the fundanental |aw of the people” as
expressed in the Constitution of the Commonwealth. 2
Loring v. Young, 239 Mass. 349, 358 (1921). As this
Court has recogni zed:

wi thout in any way attenpting to invade the

rightful province of the Legislature to conduct

its own business, we have the duty, certainly

since Marbury v. Madison, 5 U S. (1 Cranch) 137,

178 (1803), to adjudicate a claimthat a | aw and

the action undertaken pursuant to that |aw
conflict wwth the requirenents of the

2 The Court’s power lies inits legitimcy, which

rests on an acceptance of the role of the Judiciary
“to determ ne what the Nation’s | aw neans and to
declare what it demands.” Pl anned Parent hood v.

Casey, 505 U. S. 833, 865 (1992). For the Court to
submt to “social and political pressures” which
shoul d have “no bearing on the principled choices that
the Court is obliged to make” id., would undermne its
| egitimacy.



Constitution. ‘This,” in the words of Chief
Justice Marshall, ‘is of the very essence of
judicial duty.’
Moe v. Secretary of Admn. & Fin., 382 Mass. 629, 642
(1981) (quoting Colo v. Treasurer & Receiv. CGen., 378
Mass. 550, 552-53 (1979)); see also Bowe v. Secretary
of the Coom, 320 Mass. 230, 243-45 (1946) (“The
nature of the power of courts to enforce the
provi sions of the Constitution of Massachusetts as
agai nst a conflicting Massachusetts statute . . . is a
necessary function, if constitutional provisions are
to be the suprenme |law, and not nere declarations of
policy to be disregarded by the Legislature at will”).
B. The Court has a long history of deciding
constitutional cases that raise potentially
controversial questions.
There is no exception to the exercise of judicial
power for potentially controversial or politically-
charged questions. This is not that rare case that

inplicates elections or the political process and

coul d be considered a "political question.”® Further,

3 In fact, the ”political question doctrine” has been

di sapproved of by this Court. See Backman v.
Secretary of Comm, 387 Mass. 549, 554 (1982)(finding
that the federal doctrine has “never been explicitly
i ncorporated” into the Commonweal th’s jurisprudence
since “this court has an obligation to adjudicate
clainms that particular actions conflict with
constitutional requirenments.”). Federal courts

t hensel ves rarely find that the political question



the Court routinely hears and deci des what coul d be
consi dered “controversial” constitutional cases.*

It is the Court’s role to safeguard the rights of
the mnority fromthe tyranny of the mgjority. John
Adans, the main author of the Massachusetts
Constitution, feared unnoderated majoritariani smand
its affect on the rights of the mnority. See Bernard
Bai |l yn, THE | DEOLOG CcAL ORI G NS OF THE AMERI CAN REVOLUTI ON 288-

90 (1967) (discussing Adans’ panphlet Thoughts on

doctrine inhibits judicial review even in cases
regardi ng el ections. See Linda Sandstrom Si mard,
Standing Alone: Do W Still Need the Political
Question Doctrine, 100 Dickinson L. Rev. 303, 305 &
acconpanyi ng notes (1996) (discussing the sixteen
cases since 1962 in which the Suprene Court faced the
political question doctrine). Even in Bush v. Core, a
case which directly addressed the el ection process, no
Justice nentioned the doctrine. See Bush v. CGore, 531
U S. 98 (2000).

* See, e.g., Bates v. Director of OFf. of Canpaign &
Pol. Fin., 436 Mass. 144, 168 (2002) (legislative
funding of Clean Elections law); A Z v. B. Z , 431
Mass. 150, 162 (2000) (unconsented use of frozen
enbryos inpinged on “freedomto decide whether to
enter into a family relationship”); John Doe v.
Attorney Gen., 430 Mass. 155 (1999) (registration of
sex offenders); Mde, 382 Mass. at 642 (public funding
of abortion; acknow edging the Legislature had a
“deep-seated resistance to public funding for
abortion”); Superintendent of Belchertown St. Sch. v.
Sai kewi cz, 373 Mass. 728, 742 (1977) (right to refuse
medi cal treatment); Bowe, 320 Mass. at 252 (forbidding
political contributions by |abor unions violate
freedom of press and assenbly); Loring, 239 Mass. at
375-77 (whether ballot initiative ‘Rearrangenent of
Constitution of 1919" validly replaced original
Constitution).



Governnment). To protect mnority rights, he advocated
for the establishnent of a republican governnment that
split governnental power between the |egislative,
executive and judicial branches. Id. The judiciary
was the branch of governnent “conposed of nen [and now
al so wonen] of learning, |egal experience and w sdoni
whose “m nds should not be distracted with [the]
jarring interests” of the political arena. 1d. at 290
(quoting Adans, Thoughts on Governnent).

The courts have | ong recogni zed their
instrunmental role in protecting mnority rights and
interpreting the Constitution (state and federal) to
respond to “radical changes in social, econom c and
i ndustrial conditions.” Cohen v. Attorney Gen., 357
Mass. 564, 570 (1970) (quoting Tax Commir v. Putnam
227 Mass. 522, 523-24 (1917)); see, e.g., Commonweal th
v. Aves, 35 Mass. (18 Pick.) 193, 203 (1836) (slavery
vi ol ates equal protection prohibition of Article I);
Sai kewi cz, 373 Mass. at 742 (recognizing fundanent al
right to refuse nedical treatnent); Me, 382 Mass. at
642 (public funding of abortion); see also Yick W v.
Hopkins, 118 U. S. 356, 373-74 (1886) (local ordinance
regardi ng wooden | aundries applied only agai nst

Chi nese viol ated Fourteenth Anendnent); Brown v. Board



of Educ., 347 U S. 483 (1954) (“separate but equal”
education | aws segregating the races are
unconstitutional); Roe v. Wade, 410 U. S. 113, 153
(1973) (recognizing fundanental right to seek
abortion). The rights protected by the Massachusetts
Constitution are not static, but will continue to
evol ve together with our society. It is the role of
this Court to interpret the Constitution “in
accordance wth the demands of nodern society or it
wi Il be in constant danger of becom ng atrophi ed and,
in fact, may even lose its original neaning.” MDuffy
v. Secretary of Exec. Of. of Educ., 415 Mass. 545,
620 (1993) (citations omtted) (discussing the
education clause). As Justice Hol nes expl ai ned:

[When we are dealing with words that al so

are a constituent act, |like the Constitution

: we nust realize that they have called

|nto life a being the devel opnment of which

coul d not have been foreseen conpletely by

the nost gifted of its begetters. It was

enough for themto realize or to hope that

they created an organism it has taken a

century and has cost their successors nuch

sweat and blood to prove that they created a

nation. The case before us nust be

considered in the light of our whole

experience and not nerely in that of what
was said a hundred years ago.

Id. (quoting Mssouri v. Holland, 252 U S. 416, 433

(1920)).

10



The right to marry the person one chooses is a
right protected by the substantive due process and
equal ity provisions of the Massachusetts Constitution.
This Court nust exercise its judicial duty to
determ ne that the marriage statutes and the actions
of the defendants violate the Constitution and order
an imedi ate renedy to cure the constitutional
vi ol ati on.

1. The Court should renedy the constitutional
violation by extending the marriage statutes to
sane-sex coupl es

Just as the Court has the power to interpret the
Constitution, it has both the authority and an
obligation to provide a renedy that imredi ately

provides relief to the plaintiff class.

A The plaintiffs have a right to have the
Court renedy the constitutional violation.

A “fundamental principle” of the Commonwealth’s
adm nistration of justice systemis the right to seek
judicial resolution of a dispute. This right is
grounded in the First Anendnent of the United States

Constitution® and article 11 of the Massachusetts

®> “Congress shall make no law . . . abridging .

the right of the people . . . to petition the
Government for a redress of grievances.” U S. Const.
Am 1. This right was incorporated into the
Fourteenth Anendnent by Wallace v. Jaffree, 472 U. S.
38, 49 & n.32 (1985).

11



Decl aration of Rights.® See Sahli v. Bull HN Info.
Sys., 437 Mass. 696, 700-01 (2002); Whodworth v.
Wbodwor t h, 273 Mass. 402, 407 (1930). An integral
part of this right is obtaining a conplete and
i medi ate |l egal renedy for the plaintiff’s injuries.
See King v. Grace, 293 Mass. 244, 246 (1936); Service
Wod Heel Co. v. Mackesy, 293 Mass. 183, 189 (1936).
When ruling on the constitutionality of
| egi sl ati ve and executive action, the Court has the
ability to correct any unconstitutional statutes or
policies.” Once a right has been violated, the Court

has recogni zed the need to fashion a renmedy for the

® “Every subject of the conmonweal th ought to find a
certain renedy, by having recourse to the laws, for
all injuries or wongs which he may receive in his
person, property, or character. He ought to obtain
right and justice freely, and w thout being obliged to
purchase it; conpletely, and w thout any denial;
promptly, and w thout delay; conformably to the |aws.”
Mass. Const. Pt. 1 Art. 11.

" See, e.g., Perez v. Boston Housing Auth., 379 Mass.
703, 738 (1980) (“it is a function of the judicial
branch to provide renedies to violations of |aw');
School Com of Boston v. Board of Educ., 363 Mass. 20,
35 (1973) (recognizing that broad judicial renedial
powers are invoked in response to a constitutional
violation); Coffee-Rich, Inc. v. Conm ssioner of Pub.
Heal th, 348 Mass. 414, 422 (1965) (where plaintiffs
chal I enged | aw prohi biting the m sbrandi ng of
imtation foods, court declared that where a
chal l enged |l aw is unconstitutional, “the act nust be
decl ared unconstitutional because enforcenent of it
will deprive plaintiff of rights secured under the
Constitution”) (quotations and citations omtted).

12



plaintiff and all others simlarly situated. See,
e.g., Lavelle, 426 Mass. at 337-38; Mirphy v.

Comm ssioner of Dep’'t of Indus. Accidents, 415 Mass.
218, 233-34 (1993); In re Jadd, 391 Mass. 227, 237
(1984); Moe, 382 Mass. at 659-60; Perez, 379 Mass. at
738, M AA, 378 Mass. at 364; Holden v. Janes, 11 Mass.
396, 402 (1814) (where a plaintiff has valid clains
agai nst a defendant “it was undoubtedly regul ar and
necessary to send himto the courts of law for the
recovery of such clainms . . . There is no other node
in which, by our constitution and | aws, he could
effectually enforce his clains, and no other tribunal
conpetent to afford himredress.”).

B. The appropriate renedy is to extend the

exi sting marriage statutes, not invalidate
the existing statutory schene.

Where a statute is unconstitutional because of
underinclusion, the Court “may either declare the
entire statute void, or extend its coverage to those
formerly excluded.” Comonwealth v. Chou, 433 Mass.
229, 238 (2001) (citing Califano v. Wescott, 443 U. S
76, 89 (1979)); Welsh v. United States, 398 U.S. 333,
361 (1970) (Harlan, J., concurring)); Commonwealth v.

Petrani ch, 183 Mass. 217, 220 (1903). This analysis

is applied regardl ess of whether the statute viol ated

13



equal protection or due process principles. See Chou,
433 Mass. at 238; Mde, 382 Mass. at 659-60.

This Court favors extension over invalidation.
See Chou, 433 Mass. at 238 (stating in dicta that a
statute that violated equal protection rights could be
remedi ed by renoving the gender-specific | anguage and
applying the statute gender neutrally); Me, 382 Mass.
at 659-60 (extending statute by severing provision
violating plaintiffs’ due process rights rather than
nullify whole statute); Boston Gas Co. v. Depart nent
of Pub. Util., 387 Mass. 531, 540 (1982)(“the court,
as far as possible, will hold the remainder to be
constitutional and valid, if the parts are capabl e of
separation and are not so entw ned that the

Legi sl ature could not have intended that the part

otherwi se valid should take effect without the invalid

part.”).?8

8 A further reason that invalidation is not
appropriate is that the plaintiffs do not chall enge
the underlying |l aws concerning the eligibility to
marry in Mass. Gen. L. c¢c. 207. The plaintiffs only
chal l enge the state’'s application of those laws to
exclude themfrommarriage. Thus this is not a case
that turns on invalidation of a statutory schene or
the severability of a particular statutory provision.
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There are three factors the court considers in
determ ning whether to extend a statute to cure a
constitutional violation: the legislative intent as to
what the Legislature would have done had it known the
statute was constitutionally defective; the social
cost of invalidating the offending provision; and the
feasibility of extending the law to include the
excluded group. See Califano, 443 U. S. at 92-93; Me,
382 Mass. at 659-60; Murphy v. Departnent of
Corrections, 429 Mass. 736, 743 n.5 (1999).

By exam ning the statute, the Court should be
able to ascertain whether the Legislature intended
that, if a portion of the statute were held
unconstitutional, the remai nder of the statute should
survive or die with the unconstitutional portion. See
Chou, 433 Mass. at 238; Boston Gas Co., 387 Mass. at
540; Pedlosky v. MT, 352 Mass. 127, 129 (1967) (where
the Court was unable to determne | egislative intent,
the Court invalidated the entire statute); Petranich

183 Mass. at 220. In Moe, this Court decl ared that

Cf. ABCD, Inc. v. Comm ssioner of Pub. Wlfare, 378
Mass. 327, 338-39 (1979) (refusing to construe
chal | enged wel fare provisions as requested by
plaintiffs where such action would require “major
surgery” to the statutory schene and the “sheerest
specul ati on” about |egislative intent).

15



the state’s prohibition on Medicaid funding for
abortions was unconstitutional and enjoined the state
fromenforcing this provision of the Medicaid funding
schene. See Mbe, 382 Mass. at 658-59. The Court,
however, rejected voiding the entire Mdicaid funding
schenme due to the Legislature’ s expressed “strong
commtnment” to providing healthcare to the poor and

t he consequent suffering that action would have
created.® 1d. at 660. Sinilarly, in Califano, the U.S.
Suprene Court recognized that invalidating the entire
famly welfare systemto cure the unconstitutional
gender classification would weak unnecessary hardship

on hundreds of thousands of needy famlies. See

° It is not only in cases of poverty where the Court
prefers extension over invalidation. |In Mieller v.
Comm ssi oner of Public Health, 307 Mass. 270 (1940), a
statute requiring out-of-state manufacturers of

uphol stered furniture to obtain a pernmt and pay a $50
fee to sell such furniture in the Comonweal t h, but

i nposing no fee or permt requirenent on in-state
manuf acturers, was held to violate the Comrerce
Clause. I1d. at 280. The Court stated that, where a
statute violates the Constitution, “there is nothing
for the court to do except to sustain the fundanental

| aw by declaring the statute unconstitutional and

void.” 1d. at 275. The Court, however, did not
strike down the entire statutory schene regul ating the
sale of furniture in the Commonweal t h. | nst ead, the

Comm ssi oner of Public Health was enjoined from
enforcing only the unconstitutional permt and fee
requirenents. 1d. at 281
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Califano, 443 U S. at 90 (“extension, rather than
nullification, is the proper course.”).

In the present case, applying the first factor,
the test of legislative intent, mlitates against
nullification. Nullifying the state’s marriage | aws
woul d disrupt the lives of many famlies in the
Commonweal th. The legal status of famlies and
married coupl es woul d beconme gravely uncertain - nuch
i ke that of today’'s gay and | esbhian famlies - and
woul d remain in doubt until the Legislature enacted an
entirely new statutory marriage system Such a result
coul d not conceivably be the Legislature’ s intent.

Appl ying the second factor, the social cost of
nullification, mlitates against nullification for the
sanme reasons. The social cost to married couples and
their famlies, who would be w thout the benefits and
protections of marriage, would be staggering and
hi ghly di sruptive.

Finally, applying the third factor, the
feasibility of extending the law to include the
formerly excluded group, supports extension because it
IS unquestionably feasible to extend the current
marriage statutes. By applying conmon principles of

statutory construction, any gender-specific terns such
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as “man,” “woman,” “husband,” or “wife,” can be read
in a gender-neutral fashion. See Mass. Gen. L. c. 4, §
6, cl. 4, which states in pertinent part: “In
construing statutes the followng rules shall be
observed . . . words inporting the masculine gender
may i nclude the fem nine and neuter.” As discussed in
the Historians’ Brief, Part 1V(B), the marriage
statutes and other statutes that concern married
persons are now | argely gender neutral. See Part

1 (E) infra.

The situation here is simlar to that in Califano
where the U. S. Suprene Court declined to nullify the
chal | enged statute, but instead read the statute in a
gender-neutral fashion to cure the constitutional
violation. The Court held that the statute providing
wel fare benefits violated the plaintiffs equal
protection rights because benefits were provided to
famlies where the father was unenpl oyed, but not
where the not her was unenpl oyed. Califano, 443 U S. at
89. To cure the unconstitutional underinclusiveness,
the Court ordered that the gender-specific term
“father” be replaced by the gender-neutral term
“parent.” |d. at 92-93; see also Chou, 433 Mass. at

238-39 (had the defendant succeeded in proving an
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equal protection violation, the Court could sever the
gender-specific | anguage so that the statute could be
read gender neutrally).

In Moe, the Court refused to nullify the Medicaid
funding systemto cure its underinclusiveness. The
Court instead extended the statute to include funding
for all Medicaid-eligible wonen requiring nedically
necessary abortion services. Mwe, 382 Mass. at 660.

I n anot her extension decision, In re Jadd, 391
Mass. 227 (1984), the Court held the Conmonweal th’s
residency requirenent for adm ssion to the bar
violated the federal Constitution’s privileges and
immunities clause. 1d. at 228. The Court entered
j udgnment declaring the rule unconstitutional and
extended benefits to M. Jadd by ordering the Board of
Bar Overseers to consider M. Jadd s application
w thout regard to his residency. Id. at 228, 237. See
al so Lavelle, 426 Mass. at 335-37 (extending article
15 right to jury trial in discrimnation suits to
respondents).

As this discussion indicates, extension of the
Commonweal th’s marriage | aws, not invalidation, is the

appropriate and nost feasible renedy.
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C. The Court has the authority to issue a
declaratory order to cure the constitutional
vi ol ati on.
| ssuing an order declaring the rights of the
plaintiffs and ordering the issuance of marriage
licenses to individuals who wish to marry a person of
the sane sex would not violate separation of powers
principles. This Court has repeatedly ordered state
actors to refrain fromtaking unconstitutional actions

or enforcing unconstitutional |aws.®

10 See, e.g., Gay & Lesbian Advocates & Defenders v.
Attorney Gen., 436 Mass. 132 (2002) (declaring state’s
crim nal sodony | aws as unenforceabl e agai nst private
consensual conduct); John Doe v. Attorney Gen., 430
Mass. 155 (1999) (state’'s failure to provide a hearing
to determne the threat an individual required to

regi ster as a sex offender posed to comrunity viol ated
due process; court enjoined Cormonweal th from
requiring plaintiff to register or fromrel easing any
informati on about himuntil it allowed himthe
opportunity to be heard); Horsenmen’s Benevol ent &
Protective Ass’n, Inc. v. State Racing Commin, 403
Mass. 692 (1989) (State Racing Conm ssion’s rule
requiring enployees to submt to drug testing violated
art. 14 of the Massachusetts Declaration of Rights;
court enjoined Comm ssion fromrequiring enployees to
submt to drug testing); Cabaret Enterprises, Inc. v.
Al cohol i ¢ Beverages Control Conmmin, 393 Mass. 13
(1984) (revocation of plaintiffs’ liquor licenses for
permtting nude dancing in establishnents violated
free speech clause of the Massachusetts Constitution;
enj oi ned revoking plaintiffs’ licenses); In re Jadd,
391 Mass. at 228, 237(exclusion of nonresident
attorneys from bar adm ssion procedure
unconstitutional and court ordered Board of Bar

Exam ners to consi der nonresident attorney
applications the sane as resident attorneys); M AA
378 Mass. at 364 (state athletic association rule
barring males fromparticipating in femal e sports was
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In Blanl ey v. Conmi ssioner of Correction, 374
Mass. 337 (1978), prisoners alleged that prison
conditions violated their constitutional rights. The
trial court ordered the prison officials to take
specific steps to renedy certain constitutional
vi ol ations and the Comm ssioner of Corrections
chal l enged the court’s authority to order the
executive branch to act. The Court addressed the
Comm ssioner’s separation of powers argunent as
fol |l ows:

We see no nerit in the claimthat the scope
of the judgnent intrudes into the executive
branch in violation of art. 30 of the
Decl aration of Rights of the Constitution of
t he Commonweal t h concerni ng separation of
powers. Courts traditionally have issued
orders, fornmerly called wits of mandanus,
directing public officials to carry out
their lawful obligations. |If such an
official fails to obey the order to fulfill
hi s obligations, he risks contenpt of court.
: As to judges’ authority to fashion
detalled orders to correct established
viol ations of constitutional rights,
such functions are judicial, and in no way
usurp the power of the executive.

ld. at 343. The Court further stated that “[i] ndeed,
the executive’'s refusal to obey such judicial orders

itself seens a violation of art. 30, by abrogating

state action and viol ated Massachusetts Constitution;
court enjoined association fromenforcing the ban).
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judicial decrees, an exclusive judicial function.”
ld. at 343 n. 4.

| ssuing a declaratory order, therefore, to order
the i ssuance of marriage licenses to individuals with
sane-sex partners is a renedy that is well within the
core of the judicial function.

D. This is not that rare case where the Court

shoul d defer to the Legislature.

Only on rare occasions have courts del ayed
remedyi ng constitutional violations to give the
Legi slature the opportunity to act. This approach has
been adopted in situations where, unlike Goodridge, an
entire statutory schene was invalidated and needed to
be replaced and to do so would intrude substantially
into the | egislative sphere. This Court has expressed
the principle that it will “seek to mnimze the scope
of any necessary intrusion into the legislative
sphere.” Moe, 382 Mass. at 660; see also Califano,
443 U. S. at 92 (choosing renedy that |east “risks
infringing | egislative prerogatives”). Thus the Court
has declined to fashion a renmedy for a constitutional
viol ation where it involved “nmassive rewiting” of a
statute, see Aine v. Commonweal th, 414 Mass. 667, 684
(1993) (1992 anmendnents to the bail statute), or the

enactnent of a new statutory scheme involving the
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appropriation of funds, see McDuffy v. Secretary of
Exec. Of. of Educ., 415 Mass. 545 (1993) (state’s
public school -financi ng schene), or choosing anong a
mul tiplicity of perm ssible statutory solutions, see
Cepulonis v. Secretary of Conm, 389 Mass. 930 (1983)
(prisoners’ voting statutes).?!

In McDuffy v. Secretary of Executive Ofice of
Education, the Court held that the public school
funding systemviolated the plaintiffs’ rights to
recei ve an adequate education. However, the Court
declined to create a constitutional public school
funding systemfrom scratch, and instead articul ated
“broad guidelines” for the Legislature to follow in
enacting a new schene to renedy the constitutional
violations. MDuffy, 415 Mass. at 618. The Court
recogni zed its ability to nonitor the Legislature and

determine if “wthin a reasonable tinme, appropriate

1 Simlarly, the U S. Supreme Court in Brown v. Board

of Education, 347 U S. 483 (1954), del ayed the

i npl enentation of a plan to desegregate the Nation's
public schools until it heard further argunment. |Id.
at 495. The Court justified its unusual decision due
to “wide applicability” of any national desegregation
pl an that would need to take into account “the great
variety of local conditions.” 1d. The follow ng year
the Court issued its renedy: entrusting federal
district judges to ensure that desegregati on occurred
“Wwth all deliberate speed.” Brown v. Board of Educ.,
349 U. S. 294, 301 (1955) (Brown I11).
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| egi slative action has been taken.” Id. at 621. The
Court also pointed out that it was the Legislature's
constitutional duty to educate the children of the
Commonweal th. 1d. The renmedy in MDuffy invol ved
core legislative functions, that is, the appropriation
of funds and a substantial rewiting of the statutory
schene. Thus, the Court’s decision not to issue an

i mredi ate renedy and instead allow the Legislature to
act was in keeping with the Court’s renedy doctrine of
mnimzing its intrusion into the |egislative sphere.

Simlarly, in Alnme v. Commonweal th, in which the
Court struck the bail statute’s anmendnments for their
failure to provide due process, the Court declined to
i ssue a renedy that would require both “a massive
rewiting of the statute” to add the procedures
constitutionally required as well as the need for a
| egi sl ative appropriation of funds for the “additional
personnel and resources necessary” to carry out the
procedures. Aine, 414 Mass. at 684.

In Cepulonis v. Secretary of the Commonweal t h,
the Court declined to issue a renedy that required
choosi ng anong alternative perm ssible statutory
schenmes. After finding that the voting registration

procedures unconstitutionally denied i nmates the right
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to vote, the Court determ ned that the renedy
necessitated a new absentee registration systemfor
inmates. However, the Court declined to determ ne how
such a voter registration system should be enacted as
there were a nunber of perm ssible alternatives to
remedy the constitutional violation. Cepulonis, 389
Mass. at 936-38. The court noted, for exanple, that
the state could “require local registrars to visit
prisons;” arrange for the prisoner to “be transported
to the town he clains as his domcile in order to
register;” “permt prisoners to register by an
absentee process;” or “permt [then] to vote in the
sanme manner as Federal service personnel.” |d. at 936
n.10. Explaining that “[l]egislation providing for an
absentee registration process ‘is primarily a matter
for legislative consideration and determ nation,’” the
Court permtted the Legislature “an adequate
opportunity” to create a new absentee registration
process “in a tinely fashion.” 1d. at 937-38 (quoting

Reynolds v. Sims, 377 U.S. 533, 586 (1964)). '

12 Goodridge is al so distinguished froma case |ike

Whitney v. Worcester, 371 Mass. 208 (1977), where
there was no constitutional law violation. There, the
Court had expressed its di sapproval of the common | aw
governmental tort immunity rule four years before in
Morash & Sons v. Comonweal th, 363 Mass. 612, 619
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Goodri dge does not present the intrusion into the
| egi sl ati ve sphere that the Court faced in these
cases. Permtting an individual to marry a person of
t he same sex does not involve choosi ng anobng nunerous
statutory alternatives or systens. Cf. Cepulonis, 389
Mass. at 937-38. The renedy does not require an
appropriation of new state funds. Cf. A ne, 414 Mass.
at 683-84; MDuffy, 415 Mass. at 618-21. It does not
demand the creation of a new and conplicated statutory
systemor adm nistrative procedure. Cf. Aine, 414
Mass. at 683-84; MDuffy, 415 Mass. at 618-21;

Cepul onis, 389 Mass. at 937-38. Thus, the Court
should followits well-established renmedy doctrine.
Appl ying the three-factor test discussed in Part B
supra, the Court should not invalidate the existing
Massachusetts marriage |licensure system It should
extend the existing systemto sane-sex coupl es,
thereby rectifying their unconstitutional exclusion.
The Comonweal th’s statutory schenme for marriage can

and should remain intact, as gay nmen and | eshi an wonen

(1973), but declined to act because of the overl apping
| egi sl ative and judicial functions required to fashion
a new comon law imunity rule. Wile the Court may
defer to the Legislature on a comon | aw i ssue, it
shoul d not do so when constitutional rights are at

st ake.
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can be absorbed into the present marriage systemwth
relative ease. See infra Part 11(E)

This case is nore anal ogous to Watson v. City of
Menmphis, 373 U S. 526 (1963), where the Suprene Court
decl ared st at e-sponsored segregati on of nuni ci pal
parks to be unconstitutional. The renmedy for this
excl usion was straightforward: inclusion of the class
of people who were unconstitutionally excluded from
the existing park system Watson, 373 U S. at 539.
The Watson Court recogni zed that Brown was an
“adaptation of the usual principle that any
deprivation of constitutional rights calls for pronpt
rectification.” 1d. at 532. Constitutional rights
are “present rights” and “not nerely hopes to sone
future enjoynment of some formalistic constitutional
promse.” 1d. at 533 (enphasis in original). “The
basi ¢ guarantees of our Constitution are warrants for
the here and now and, unless there is an overwhel m ng
reason, they are to be pronmptly fulfilled.” Id.

Simlarly, Goodridge may be conpared to Lavelle
v. MCAD. There, the plaintiff, a respondent in a sex
di scrimnation suit, conplained that his article 15
right to a jury trial and equal protection rights were

vi ol ated because only petitioner was given the option
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of electing a jury trial of the claim See Lavelle,
426 Mass. at 335. The Court agreed. 1d. at 337.
Even though the Court recognized that the Legislature
m ght choose to act in the future, the Court did not
defer the renedy to the Legislature. I1d. at 339.

It decided to renmedy the violation by extending the
right to a jury trial to respondents as well as
petitioners. |d. at 338-39.

This Court should not force the plaintiffs to
wait for a legislative remedy when the Court has the
capacity to grant immediate judicial redress for the
present violation of the plaintiffs’ constitutional
rights. The granting of such relief lies within the

traditional powers of the courts.

E. | npl enentation of the renedy of extension is
em nently feasible.

It is emnently feasible to extend the marriage
statutes to individuals who wish to marry a person of
the same sex, |eaving the present statutory schene
intact. Same-sex couples can easily be absorbed into

the present marriage system because that systemis
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currently constructed in a way that does not depend on
spouses being of different genders.

The vast majority of the marriage statutes use
gender neutral terms, such as “spouse,” “party,”
“person,” or “parent,” and thus could easily be
extended to include sane-sex couples. See, e.g.,

Mass. Gen. L. c. 207, 88 7, 11, 14, 16 & 17 (party),
88 10, 12 & 19 (person), 88 16 & 17 (parent). Section
19 of Chapter 207 speaks of “persons” intending to
joinin marriage. |t does not specify “a man” and “a
woman.” Mass. Gen. L. c. 207, §8 19. To the extent a
statute uses a gender-specific term such as
“husband,” “wfe,” “man,” or “woman,” such terns can
be construed in a gender-neutral fashion. See Mass.
Gen. L. c. 4, 8§86, cl. 4 (statutory construction
dictates that words of a statute shall be construed in
a gender-neutral fashion); see also Califano, 443 U S
at 92-93 (the term“father” construed neutrally as
“parent”). By way of illustration, such terns have

al ready been applied to sane-sex couples in the
adoption context. See Adoption of Tammy, 416 Mass.
205 (1993); Adoption of Susan, 416 Mass. 1003 (1993).
O her exanpl es include the vast majority of divorce

and intestacy statutes, which use gender neutral
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ternms, such as “spouse,” or “party.” See, e.g., Mass.
Gen. L. c. 208, 88 1 & 12 (divorce provisions speak in
ternms of spouse), 88 6B, 17 & 19 (party or parties);
Mass. Gen. L. c. 190, 8 1 (intestacy provision speaks
of surviving spouse); Mass. Gen. L. c. 191, § 15
(sane).

The benefits and obligations of marriage should
not change just because they are extended to sane-sex
couples. The societal rationales underlying the
benefits and obligations of marriage apply equally to
sanme-sex couples and their famlies as they do to
opposite-sex couples and their famlies. See Am ci
Curiae Brief of Boston Bar Association et al., Parts
IV, V(A,(C & (D) (discussing the nyriad statutes
whi ch provide rights, benefits and obligations to
married persons). Statutes relating to the rights and
obligations of married persons over the years have
been stripped of their gender specificity. See
Hi storians’ Brief, Part IV(B). Indeed, none of the
i npedi ments to marriage (being closelyrel ated, already
being married, or being underage) prohibit a person

frommarrying a person of the sanme sex.?!

13 See Mass. Gen. L. c. 207, 88 1 & 2 (barring
marri age between persons closely related), 8§ 4
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As the Court recognized in Lavelle, subsequent
| egislative action is always a possibility if the
Legi slature wshes to alter the rights or obligations
of marital partners, or to clarify particular
provi sions. Lavelle, 426 Mass. at 337-38; see also
Lowel | v. Kowal ski, 380 Mass. 663, 670 (1980) (Court
struck down the intermarriage requirenent for an
illegitimate child to inherit fromthe father by
severing the unconstitutional portion of the statute
fromthe rest of the statute, and recognized that the
Legi slature may decide to revise the statutes). This,
however, is neither a bar to current action, nor a
reason to permt a continuing constitutional violation
that can be pronptly renedied. There are very few
gender-specific statutes that give different
responsibilities to husbands and wi ves. Conpare Mass.
Gen. L. ¢c. 209 8§ 7 (financial liabilities of married
wonen) with 8 8 (liability of husbands for w ves’
debts); conpare Mass. Gen. L. c. 207 8 1 (male
consanguinity limts) wwth 8 2 (femal e consanguinity
limts). For exanple, the consanguinity |laws, which

have gender specific obligations, can be read

(barring marriage if one is already married), 8§ 7
(barring marriage of a mnor in nost circunstances).
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reciprocally. Initially, these statutes may be
interpreted in a gender-neutral way in accord with the
equal rights anendnent to article 1 of the Declaration
of Rights. |If the Legislature is dissatisfied with
this construction, it may anmend these statutes to
override the proposed judicial interpretation. |In any
event, any potential legislative action sonetine in
the future is not properly considered as a substitute
for an inmmediate judicial remedy to the present
constitutional violation in the instant case.

I11. Acivil union schene, simlar to that of

Vernont, is not the appropriate renedy for the
Goodridge plaintiffs.

This Court should not follow the path the court
took in Baker v. State, 744 A 2d 864 (Vt. 1999),
because the remedy — a legislatively enacted civil
union law — is not the relief the Goodridge plaintiffs
are seeking. The plaintiffs want the right to marry,
not the right to enter a civil union.

I n Baker, the Vernont Suprene Court held that
under the Comon Benefits provision of the Vernont
Constitution, individuals who choose to narry persons
of the same sex cannot be deprived of the sanme rights
and benefits provided to individuals who choose to

marry persons of the opposite sex. 1d. at 886. It
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decl i ned, however, to determne the renedy itself. It
left the Vernont marriage statute intact, and ordered
the Legislature to extend the sane benefits to same-
sex coupl es, whether by including themin the marriage
schenme or by enacting an equival ent statutory
alternative. Id. at 867. The Vernont Legislature
chose to enact a parallel statute, passing the civil
union bill in the following | egislative session. See
1999 Vt. Acts & Resol ves 91.

If this Court finds a constitutional violation in
this case, and, like Vernont, defers the renedy to the
Legi slature, that may not resolve the problemthe
Goodridge plaintiffs face. Qur Legislature may not
act at all, or, if it does act by going so far as to

enact a civil union schene, that may not cure the

constitutional deprivation.* Some conmentators have
suggested that a separate civil union statute for
same-sex couples is inherently unequal, analogizing to
the “separate but equal” education |aws struck down in

Brown v. Board of Education, 347 U. S. 483 (1954). See

Y 1f neither the Court nor the Legislature acted, that
coul d provoke a constitutional crisis and could
threaten the Court’s legitimacy by underm ning the
public’'s faith that the Court will protect and uphol d
constitutional rights.
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Barbara J. Cox, But Wiy Not Marriage: An Essay on
Vermont’s Civil Unions Law, Sane-Sex Marriage, and
Separate But (Un)Equal, 25 Vt. L. Rev. 113, 123-47
(2000); David B. Cruz, The New “Marital Property”:
Civil Marriage and the Right to Exclude? 30 Cap. U L.
Rev. 279, 282-92 (2002).

I n addition, questions have been rai sed about
whet her civil unions are truly equal to marriage. For
exanple, it is uncertain whether civil unions wll be
recogni zed in other states or by the federal
government. It is unclear whether a civil union is
portable to another state. Amci are aware of at
| east two cases in which the plaintiffs who entered a

civil union in Vernont are chall enging another state’s

refusal to recognize the civil union under the |aw of
their state. See Burns v. Burns, 560 S. E. 2d 47 (.
2002), recon. denied (Feb. 7, 2002); Rosengarten v.
Downes, 71 Conn. App. 372, cert. granted, 261 Conn.
936 (2002). Further, it is uncertain whether a

chall enge to the federal Defense of Marriage Act

(DOVA) ° by a same-sex couple who enters into a civi

“DOVA allows states to refuse to recognize a sane-sex
marri age from another state, and defines “marriage” as
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union will stand on a different footing conpared to a
chal | enge by a sane-sex couple who is married.

Consequently, it is the Amci’s position that
this Court should not defer the remedy to the
Legislature. |If the Court defers the renedy to the
Legi slature, the Court may have to act in the future
regardl ess of whether the |egislature does nothing or
enacts even a parallel statute that does not cure the
constitutional violation.

Concl usi on

This Court has the opportunity to advance the
goal of guaranteeing true liberty and equality for al
of Massachusetts’ citizens. It may do so by
interpreting the statutes at issue in a way that make
them constitutional, by extending the Massachusetts
marriage statutes to include the plaintiffs. O it
may reach the constitutional question and recognize
the liberty and equality rights of an individual to
marry the person of his or her own choosi ng,
regardl ess of gender or sexual orientation. Amci
believe that it is the responsibility of this Court,

not the Legislature, to determ ne the scope of

the “legal union between a man and a woman” for
federal |aw purposes. 1 U.S.C. § 7.

35



constitutional rights and liberties, and that settled

doctrine requires that the Court provide a renedy to

the plaintiffs.
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