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Statenment of |ssues

1. Did the trial court err in failing to rule,
as a matter of law, that the statutes of the
Commonweal th nmust be construed to allow the plaintiffs
to marry?

2. Did the trial court err in failing to rule,
as a matter of law, that the plaintiffs’ exclusion
frommarriage violates the plaintiffs’ fundanenta
right to marry or other protected liberty interests
under the Massachusetts Constitution?

3. Did the trial court err in failing to rule,
as a matter of law, that the plaintiffs’ exclusion
frommarriage violates the equality rights of the
plaintiffs under the Massachusetts Constitution,
articles I, VI, VIl and X?

Statenment of the Case
1. Prior Proceedi ngs

On April 11, 2001, the plaintiffs Hillary
Goodridge et al. instituted this action against the
Department of Public Health and its Comm ssi oner
(defendants) seeking a declaration that the exclusion
of the plaintiffs fromaccess to nmarriage |icenses

vi ol at es Massachusetts | aw. R A 109. DPH is the



executive agency charged with execution of the
marriage laws. R A 21.

The plaintiffs nmoved for summary judgnent on
August 20, 2001, R A 68, with an acconpanyi ng
statenment of undisputed facts. R A 71. Defendants
did not dispute any of the facts asserted by
plaintiffs and cross-noved for summary judgnent on
January 2, 2002. R A 106, 70. By nmenorandum and
order of May 7, 2002, the defendants’ notion was
allowed, and the plaintiffs’ notion was denied. R A
109. Judgnent for the defendants was entered May 9,
2002. R A 135.

The plaintiffs filed a tinmely notice of appeal.
R A 137. This Court granted direct appellate review
2. Statenent of Facts

The plaintiffs in this case seek to marry for the
sane m x of reasons as heterosexual couples who choose
to marry.

Hi | lary Goodridge and Julie Goodridge cel ebrated
their fifteenth anniversary in April 2002 and live in
Boston with their seven-year old daughter. They seek
to marry because they |l ove one another. Hillary is an
adm nistrator for a charity, and Julie is an

i nvestment advisor. Although they have nerged their



finances and taken the | egal steps available to
protect their relationship to each other, they have
had difficulties nonetheless. Wen their daughter was
born, she breathed in fluid and was sent to neonat al
intensive care. Julie had a difficult caesarian and
was in recovery for several hours. Even with a health
care proxy, Hillary had difficulty gaining access to
her newborn daughter at the hospital. Marriage would
al so provide protections to their daughter beyond
those they attained by jointly adopting her. They
seek to secure legally the obligations they have
assunmed norally, and to situate their famly within
the social recognition and legal rights that only
marriage affords. R A 73-75.

David W I son and Robert Conpton live in Boston
just a fewmles fromDavid s birthplace in Wst
Roxbury. They are both executives in |ocal businesses
and have ongoi ng contact with their famlies from
previous marriages. David and Rob took care of
David s parents when they were ill, nursing David s
not her after a heart attack until her death in 1998
and caring for his father who had a stroke at the sane
tinme. They, too, have taken the available | egal steps

to secure their relationship, but believe these



protections are inadequate. David has al ready had the
experience of finding his fornmer partner of thirteen
years dead from a sudden heart attack and being
treated as a stranger by energency nedi cal personnel.
In addition, Rob has had health problens requiring
energency care and they are concerned about providing
each other wi th maxi mum access and security as they
age and inevitably face an increasing nunber of
health-rel ated i ssues. R A 75-78.

M chael Horgan, a website devel oper, and Edward
Bal nel i, a conputer engineer, are fromthe centra
Massachusetts towns of Ayer and MIford and now | ive
in Boston. After nine years together, they have
shared in the marriage cel ebrations of their many
siblings and extended famlies and seek to be part of
that |arger community of married persons -- both for
their owm |egal security and so that their
relationship is understood by the community as it is
by them Ed would also Ilike to be able to nane M ke
as the beneficiary of his pension plan at Lucent, but
cannot since Mke is not his spouse. R A 78-80.

Maur een Brodoff and Ell en Wade are both | awers
who have lived in the Boston area for over twenty-five

years, and have enjoyed an enduring and | oving



partnership for over twenty-one of those years.

Maur een gave birth to their daughter Kate over
thirteen years ago, and both parents have vol unt eered
at their daughter’s schools over the years. Ellen has
al so coached various teanms on which their daughter
plays, including a Little League team Despite having
taken the | egal steps available to themto secure
their relationship to one another and to their
daughter, they believe marri age woul d provi de greater

| egal security to their famly. Securing these
protections is even nore urgent to themsince Ellen’s
di agnosis with breast cancer a few years ago. R A

80- 83.

Gary Chalners and Richard Linnell are both
teachers: Gary of fifth graders, and Richard of
nursing students. Both were raised in and reside in
the Wircester area. Their loving conmtnment to one
anot her began fourteen years ago, and they were able
to adopt a daughter ten years ago. They are active in
her school and community activities. R ch’'s nother
lives wwth them Despite having taken the avail able
| egal steps to secure their relationship, Gary cannot
obtain a famly health insurance policy through work.

He and Rich have to purchase a separate policy for



Rich at considerable expense.® In addition, they have
been advi sed that they cannot put their hone in both
of their names w thout incurring tax penalties which
woul d not apply if they were married -- despite the
fact that they both pay on a hone equity | oan used to
i nprove the house. They wish to marry for their own
security and to ensure for their daughter rights
beyond her fathers’ love. R A 84-86.

Hei di Norton and G na Smth, together with their
five and two-year old sons, live in Wstern
Massachusetts. Their sons share the |ast nane
“Nortonsmth.” Heidi works in the nonprofit sector and
G na in higher education adm nistration. They are
active in a |ocal Quaker neeting as well as comunity
activities ranging fromadult literacy to singing in a
gospel choir. Despite having jointly adopted their
sons, they worry that Gna' s relationship to their
sons will not be respected; and despite preparation of
| egal docunents, they worry about what will happen if
they confront an energency in an unfamliar town. They
seek marriage to make binding their |ove and

comm tnent to one another and al so because they want

! Gary is a municipal enployee and under |aw cannot

secure coverage for Rich as a dependent. Connors v.
Boston, 430 Mass. 31 (1999).




their sons to grow up in a world where their parents
relationship is legally and communal |y respect ed.
R A 87-89.

G oria Bailey and Linda Davies, both psycho-
t herapi sts residing on Cape Cod, celebrated their
thirtieth anniversary in March 2002. They have al so
been busi ness partners for the last twenty-five years.
They are active in their local Unitarian Universali st
congregati on and have extensive contact with their
extended famlies. Despite having taken the |egal
steps available to them they seek to ensure maxi num
protection for their relationship and each other.
Goria and Linda seek to marry so the world can see
them as they see thenselves -- a deeply | oyal and
devoted couple who are each other’s mate in every way.
R A 89-93.

Each of these individuals (hereafter,
“plaintiffs”) went with his or her partner to the
| ocal licensing official with blood tests and required
fees in hand. Each was denied a license to marry,
R A 93-96, and in a subsequent conversation between
Hi | lary Goodridge and the Registrar of Vital

Statistics, the Registrar confirnmed that marri age



|icenses are not to be issued in Massachusetts to
sane-sex couples. R A 96-97
Summary of the Argunent

Li ke many of their famly nenbers, coll eagues and
nei ghbors across this state, the plaintiffs each
sought marriage |icenses fromtheir respective cities
and towns with nedical certificates and |icense fees
in hand, only to be refused because they sought to
marry a partner of the “wong” sex. The defendants
who advised the clerks to take this position cannot
anchor their instruction in the marriage-1licensing
schene of General Laws chapter 207 since it contains
no prohibition on an individual marrying soneone of
the sane sex. Any of the few gendered ternms in c. 207
can be read gender neutrally. (pp. 12-16).

|f the statutes are construed to exclude the
plaintiffs, then the statutes are unconstitutional as
applied. First, the right to marry the person of
one’s choice is protected under the |iberty and due
process protections of the Massachusetts Constitution,
and this Court’s precedents of respect for private
per sonal decisions and expressive and intimate
associations. (pp. 16-34). Under strict scrutiny in

the context of the balancing test used by this Court,



none of the defendants’ asserted interests to date of

procreation, childrearing and conserving resources can
be gi ven any wei ght because they bear no rel ationship

at all to the plaintiffs’ exclusion frommarri age.

(pp. 34-42).

Equality principles also require that plaintiffs
share in the sanme right to marry as that of their
fellow citizens. This case presents a textbook
exanpl e of infringenent on a fundanental right that
cannot survive traditional strict scrutiny. (pp. 42-
48) .

The application of the marriage | aws to excl ude
plaintiffs because they have chosen a partner of the
“wrong” sex triggers strict scrutiny as sex
discrimnation. (pp. 48-49). Just as barring al
individuals frominterracial marriage constituted
racial discrimnation, barring all individuals from
marryi ng a person of the sane sex constitutes sex
discrimnation. (pp. 49-54). There are no materi al
di fferences between sane-sex and different-sex
couples. (pp. 55-60).

Sexual orientation classifications are inplicated
by defendants’ application of the nmarriage | aws

because excluding individuals who wish to marry a



person of the sane sex is a nearly perfect proxy for
excluding gay nen and | esbians. While the | evel of
review to be accorded to sexual orientation
classifications is one of first inpressionin this
Commonweal th, there is persuasive authority in this
court, other state courts, and in federal
jurisprudence to treat sexual orientation as a suspect
class. (pp. 61-79).

So wide of the mark are the defendants’ asserted
reasons for excluding the plaintiffs frommarriage
that they do not survive rational basis review As a
matter of |ogic and conmon sense, none of the
interests is advanced by the plaintiffs’ exclusion
frommarriage. Excluding from marri age those
i ndividuals who wish to marry a person of the sane sex
is both arbitrary and extrenely harnful to the class
of gay nen and | esbhians. (pp. 79-96).

Accordingly, this Court should declare that the
plaintiffs are entitled to receive marriage |icenses.
(pp. 96-97).

Ar gunent
l. | NTRODUCTI ON
The right to marry the person you | ove and wth whom

you wi sh to share your life is one of the nobst

10



fundanmental of all our human and civil rights. The

desire to marry is grounded in the intangi bl es of

| ove, an enduring comm tnent, and a shared journey

through life.? It represents the possibility and

hopefully the reality of a “shared interdependent

life” wth acconpanying personal fulfillnment as well

as bright lines which help to order our society.?
To deny individuals the right to seek personal

fulfillment through nmarriage is, at the nost basic

| evel, a denial of the equal citizenship of gay and

| esbi an peopl e who make their hones in communities

2 This case concerns access to the state-created

regime of civil marriage and not the religious rite of
marriage. The latter may be cel ebrated by a community
of faith, but has no | egal significance in and of
itself. Marriage has always been a civil rather than
religious matter in Massachusetts. Inhab. of MIford
v. Inhab. of Wbrcester, 7 Mass. 48, 53 (1810)(early
settlers invested no civil authority in clergy,

al though I ater authorized mnisters to sol emi ze
marriages). See also Amci Curiae Brief of Religious
Coalition for the Freedomto Marry; and Amci Curi ae
Brief of H storians Nancy F. Cott, M chael G ossberg,
et al. (“H storians’ Brief”).

® The inportance of marriage to the individual and

society is a recurrent thenme anong famly | aw
theorists. See, e.g., Jennifer Wiggins, Marriage Law
and Fam |y Law. Aut onony, |nterdependence, and
Coupl es of the Same Gender, 41 B.C. L. Rev. 265 (2000)
(discussing, inter alia, Bruce Hafen, Mary Ann d endon
and Carl Schnei der).

11



across this Commonweal th.* NMdre than twenty years ago,
this Court swept away any doubt that each person has
an identifiable, legally protected interest in “not
being treated by her governnent as a second-cl ass

person.” Lowell v. Kowal ski, 380 Mass. 663, 670

(1980). The U.S. Suprenme Court recogni zed that

interest in the first paragraph of its Romer v. Evans

opi ni on:

One century ago, the first Justice Harlan
adnoni shed [the Suprene] Court that the
Constitution ‘neither knows nor tolerates

cl asses anong citizens.’ Pl essy V.
Fer guson, 163 uU. S. 537, 559 (1896)
(di ssenting opinion). Unheeded then, those

words are now understood to state a
commtnment to the law s neutrality where the
rights of persons are at stake.
517 U S. 620, 623 (1996); id. at 635 (invalidating
state constitutional anmendnent meking gay nmen and
| esbi ans unequal to everyone el se).
In the present case, the plaintiffs call upon
this Court to enforce that interest, for the denial of
the right to marry -- a right available to nearly

every adult, a right which is also a gateway to an

enornmous architecture of legal rights and

* Recent census data denmonstrates that there are at

| east 17,099 sane-sex coupl e households in
Massachusetts. See U.S. Census Bureau data at
www. ngl tf.org/issues/census2000. ht m

12



responsibilities, and a status universally recogni zed
-- enshrines a second cl ass status upon the
plaintiffs, their famlies, and their children and
denies themthe basic opportunities of self-
determ nation and ful fillment.?>
“A prime part of the history of our Constitution
is the story of the extension of constitutional
rights and protections to people once ignored or

excluded.” United States v. Virginia, 518 U S. 515,

557 (1996) (“VM”"). Defendants’ reflexive exclusion
of gay and | esbian people frommarriage is no | onger -
- if it ever was -- consistent with the Constitution.
“I'n constitutional adjudication as elsewhere in life,
changed circunstances nay i npose new obligations, and
the thoughtful part of the Nation could accept each
decision to overrule a prior case as a response to the

Court’s constitutional duty.” Planned Parenthood v.

Casey, 505 U. S. 833, 864 (1992) (conparing changed

ci rcunst ances between Pl essy and Brown v. Board of

Education). Gay people and famlies are part of the

® As the Anmici Curiae Briefs of the Boston Bar
Association et al. (“Boston Bar Ass’'n Brief”) and of
Prof essors of Expression and Constitutional Law, et
al. (“Expression Brief”) denonstrate, marriage is a
uni que | egal and cultural institution that transforns
the parties’ rights and responsibilities vis-a-vis
each other, the state, and third parties.

13



very fabric of our community. Wile sone will always
contest the full participation of gay and | esbi an
individuals and famlies in our society, it is this
Court’s “obligation ... to define the |liberty [and
equality] of all, not to mandate our own noral code.”
Id. at 850. The plaintiffs ask this Court to apply
the prom ses of liberty and equal laws in the
Massachusetts Constitution to ensure that they, too,
have a protected right to marry the person of their
choi ce.

1. THE MARRI AGE STATUTES SHOULD BE | NTERPRETED TO
ALLOW QUALI FI ED SAME- SEX COUPLES TO MARRY

This Court can resolve this case w thout deciding

the constitutional issues. Comm v. Joyce, 382 Mass.

222, 226 (1981) (statute nust be construed, if fairly
possi ble, so as to avoid not only the concl usion that
it is unconstitutional, but also “grave doubts upon

that score”). Accord Ebitz v. Pioneer Nat. Bank, 372

Mass. 207, 211 (1977) (anbiguity in trust instrunent
about the neaning of “young nen” should be resolved in
accord with public policy of sex equality and include
young wonen).

Not hing in the marriage statutes dictates that

marri age be restricted to a man and a wonman. No

14



provision of the eligibility requirenents in GL. c.
207 provides, for exanple, that a woman may only marry
a man, or that a man may not marry a man. At first

bl ush, the proposition that the plaintiffs’ marriages
are permtted under the statutory |aw m ght seem
unlikely. 1In fact, however, each of the plaintiffs
nmeets the state requirenents for marriage.

The restrictions on qualifications to marry under
CGeneral Laws chapter 207 are few. Persons closely
related by blood or marriage are forbidden to marry,
GL. c. 207, 88 1-3, 8, as are persons still married
to another. GL. c. 207, 8 4. Section 7 forbids
under -age marriages unl ess perm ssion has been
obt ai ned pursuant to 88 24, 25. Section 28A requires
all persons to take a syphilis test, and requires sone
wonen to be tested for rubella. Al persons are
required to pay a small fee. 1d. § 109.

Because the statute’s terns are “clear and
unanbi guous and |l ead[] to a workable result,” this

Court need | ook no further. Local 589, Amal gamated

Transit Union v. MB. T. A, 392 Mass. 407, 415 (1984).

The plaintiffs neet each of the requirenents for
i ssuance of a marriage license. None of the

plaintiffs is presently married or closely rel ated,;

15



each is of proper age, passed his or her blood tests,
and was prepared to tender the required fee. R A 93-
97.

New excl usi ons should not be inported into the
marriage |licensing schene of Chapter 207. Wen a
statutory schene provides specific exceptions or
di squalifications, those which are enunerated nust be
held to be the only Iimtations upon the statute.

Brady v. Brady, 380 Mass. 480, 484 (1980).°

Reading the statute to i npose no gender-based
restrictions would be consistent with the text of the
statute, would avoid constitutional problens,

Martignetti v. Haigh-Farr, Inc., 425 Mass. 294, 308

(1997), and would be congruent with the intent of the
| egislature as manifested in the evolution of the

marriage statutes over tinme. Explicit restrictions on

® Some cases addressing issues other than eligibility

to marry have observed that sanme-sex couples may not
marry. See, e.d., Adoption of Tammy, 416 Mass. 205,
207-08 (1993) (dictumnoting that two wonen had to
pursue a joint adoption rather than a step-parent
adoption because they cannot marry). However, such
cases are not authority for propositions that the
court has not considered. Comm v. Stasiun, 349 Mass.
38, 49 (1965). An 1810 case described nmarriage as the
union of a man and a worman, |nhab. of MIford, 7 Mass.
at 52, but it cannot be read as either proscriptive or
a dispositive interpretation of the current marriage
st at ut es.
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marri age based on the race of the parties, their
conpetency, and a past divorce have all been discarded
over time.” The purpose of the marriage statutes is to
facilitate the free choice to enter into narriage as
long as the parties are two adults who are not closely
related or married at present and who pass certain

bl ood tests. Anything nore finds absolutely no

support in the current statutory schene.

The few gendered references in the marri age
statutes are not controlling, and can be construed in
a gender-neutral fashion. GCeneral Laws c. 207, 8§ 4,
6, and 17 each use the terns “husband” and “w fe” and
relate to the ban on marrying while one is already
married. Section 8 refers to a “forner wife or
husband” and concerns marrying during the nisi period.
Rul es of statutory construction provide “words of one
gender may be construed to include the other gender
and the neuter.” GVL. c. 4, 86, cl. (4). The
statutory provisions that contain a gendered reference

relate to actions -- marrying soneone el se while you

" The Historians’ Brief describes the evolution in the

marital relationship fromthe colonial era to the
present, and denonstrates how all sex-based rol es and
inplicit sex-based requirenents have been renoved from
the marital relationship as a |l egal matter.

17



are still married or marrying too soon after a divorce
-- that may easily be applied equally to a marriage of
a same-sex couple.®

Because the plain neaning of the statute requires
it, this Court should hold the plaintiffs be afforded
marriage |icenses.

I11. THE RIGHT TO MARRY | S PROTECTED UNDER THE
MASSACHUSETTS CONSTI TUTI ON

A. Introduction: Protection of Individual Liberty
And Equality is Enshrined in the Constitution.

The Decl aration of Rights forcefully articul ates
t he foundational principles of liberty and equality.®
Article | of the Declaration of R ghts provides:

Al people are born free and equal and have
certain natural, essential and wunalienable
rights; anmong which may be reckoned the
right of enjoying and defending their Lives
and Liberties; that of acquiring, possessing

and protecting property; in fine, that of
seeking and obtaining their safety and
happi ness. Equality under |aw shall not be

8 Applying this rule of construction and thus ensuring

even enforcenent of the marriage |laws is neither
“inconsistent with the manifest intent of the

| awmaki ng body or repugnant to the context of the sane
statute.” GL. c. 4, 8 6 (defining paraneter of

rul e).

°® The Amici Curiae Brief of Professors of State
Constitutional Law Robert F. Wllians et al. (“State
Constitutional Law Brief”) analyzes the historica
context and ani mating val ues of the Constitution, as
well as its text and structure with reference to
liberty and equality.
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denied or abridged because of sex, race,
color, creed or national origin.

Mass. Const., Decl. of Rights, art. | (as anmended by
art. Cvl). In addition to article |, article X
guarantees that, “Each individual of the society has a

right to be protected by it in the enjoynent of his

life, liberty and property, according to standing
laws. . . . 7 Mass. Const., Pt. 1, art. X (enphasis
added) .

Taken together, articles I and X enbody a
guarantee that the governnent will not interfere wth,
and indeed wll protect, individual |iberty, at |east
as to those “natural, essential and unalienable
rights,” enbodyi ng spheres of individual choice and
behavi or over which the majority may not exercise

control . Holden v. Janes, 11 Mass. 396, 401 (1814)

10 Gordon Wod, Creation of the Anerican Republic,
1776-1787 609 (1969); WIIli Paul Adans, The First
Aneri can Constitutions 145 (1980). Accordingly, the
due process protections of Pt. 2, ¢c. 1, 8 1, art. 4
recogni ze that in its broad | awmmaking function, the

| egi sl ature nmust avoid those | aws which are “repugnant

to or contrary to this Constitution. . . .” 1d.; see
al so Conm v. Libbey, 216 Mass. 356, 358 (1914)
(legislative restriction on individual liberty “mnust

not be arbitrary; must be reasonabl e and general in
its operation; and [nust] have a manifest tendency to
pronote public health, safety and norality in sonme
aspect”).

19



(Article X guarantees individuals the “first
principles of liberty and equality”).

The Declaration of R ghts of the Massachusetts
Constitution was intended “to announce great and
fundanmental principles, to govern the action of those
who make and those who adm nister the |law, rather than
to establish precise and positive rules of action.”

Foster v. Mrse, 132 Mass. 354, 355 (1882). See al so

Comm v. Kneel and, 37 Mass. (20 Pick.) 206, 219

(1838). These principles can weat her “radi cal changes
in social, economc and industrial conditions.” See,

e.g., Cohen v. Att’'y Gen., 357 Mass. 564, 570 (1970)

(quoting Trefey v. Putnam 227 Mass. 522, 523-24

(1917)).
@Qui ding any analysis of the Constitution is that
it nust be

interpreted in light of the conditions under
which it and its several parts were franed,
t he ends whi ch it was desi gned to
acconpl i sh, the benefits which it was
expected to confer, and the evils which it
was hoped to renedy. ... It is to be
interpreted as the Constitution of a State
and not as a statute or ordinary piece of
| egi sl ati on. Its words nust be given a
construction adapted to carry into effect
its purpose.

Cohen, 357 Mass. at 571 (enphasis added).
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Under our Constitution, there is the right to a
governnent that respects “the sanctity of i ndividual
free choice and self-determ nation” for those
deci sions and activities that may be deened basic, or
essential, to an individual’s identity and wel | -bei ng.

Supt. of Belchertown St. Sch. v. Saikew cz, 373 Mass.

728, 742 (1977).

B. The Right to Marry Certainly Is Protected Under
t he Massachusetts Constitution.

To the plaintiffs’ know edge, there has been only
one other constitutional challenge to the
Commonweal th’s marriage | aws, and there the
constitutional issue was not addressed.!’ Because
marriage is so centrally about an individual’s |ove
and commtnent, it is enbraced within the sphere of
privacy and sel f-determ nation protected by the

liberty and due process cl auses of the Massachusetts

1 I'n Inhab. of Medway v. Inhab. of Natick, 7 Mass. 88
(1810), the Court did not decide whether the

Decl aration of Rights rendered the state anti -

m scegenation | aw unconstitutional because it ruled
the parties before it were not enconpassed by that
prohibition. 1d. at 89 (wfe was not a nulatto where
her father was a nmulatto but her nother was a white
woman). See al so I nhab. of Medway v. |nhab. of
Needham 16 Mass. (Tyng) 157, 161 (1819) (describing
anti-m scegenation | aw as one of “political

expedi ency” conpared to incestuous marriages which
woul d “outrage the principles and feelings of al
civilized nations”).
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Constitution. For all of the sanme reasons that highly
personal decisions are already protected under the
Decl aration of Rights, so, too, nmust the plaintiffs’
choice of marital partner be accorded the utnost
respect under our Constitution.

1. Standards for Ascertaining Wiether a R ght

Is Protected Under the Massachusetts
Consti tution.

In Moe v. Sec’y of Admn. & Fin., 382 Mass. 629

(1981), this Court confronted a state restriction
(limts on state Medicaid funding) on access to a
right deenmed to be fundamental under the federa
constitution (access to abortion), and asked whet her
the right was al so fundanental under the Massachusetts
Constitution, and if so, whether the restrictions
conported with the guarantees of the Massachusetts
Constitution. '?

The Court’s starting point for determ ning whether a
right existed under the state constitution was [1]
“the contour of the right asserted” under federal |aw

as well as the applications of those principles under

12 Consistent with nmuch of this Court’s liberty

jurisprudence, Moe rejected restrictions that had been

uphel d at the federal level, id. at 634 because the
state constitution sonetines provides broader rights
than does the federal. See, e.g., Blue Hlls Cenetery

v. Bd. of Reg., 379 Mass. 368, 373 (1979).
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state law. |d. at 646. Federal |aw was a starting
poi nt, but not an endi ng point, because there, as
here, the Court was dealing with an area “in which our
constitutional guarantees of due process have
sonetinmes inpelled us to go further than the United
States Supreme Court.” 1d. at 649. It then asked [2]
whet her the challenged restriction burdened that
right, and [3] if so, whether the state justifications
or the woman’s right wei ghed nore heavily in a
bal ancing of interests. 1d. Application of this
framework to the instant case reveals that the refusa
to allowthe plaintiffs to marry the person of their
own choi ce inperm ssibly burdens, indeed wholly
vitiates, their right to marry. 1d. at 646, 658-59.

2. The Right to Marry Enbodi es the Kind of Core

Per sonal Choi ce Respected Under the Federal
and State Constitutions.

a. The Federal Framework |Is Extraordinarily
Deferential to the Right to Marry.

It is beyond question that the right to marry is
fundamental, and within the rights of liberty and
privacy, and as such, nmay not be abridged by the state
wi thout a conpelling state interest. Loving v.
Virginia, 388 U S 1, 12 (1967)(narriage is “one of

the vital personal rights essential to the orderly
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pursuit of happiness by free nen” under due process

cl ause of 14'" Amendnent):; Zablocki v. Redhail, 434

U S. 374, 384 (1978)(“Al though Loving arose in the
context of racial discrimnation, prior and subsequent
decisions of this Court confirmthat the right to
marry i s of fundanental inportance for al

i ndividuals.”); Turner v. Safley, 482 U S. 78, 95-96

(1987) (Zabl ocki applies to restrictions on prisoners’
right to marry).

Before turning to Loving, Zablocki and Turner in

greater detail, it is inportant to understand the
i berty and privacy underpi nnings of those rulings.

i. The Constitutional Underpinnings of
the Marital Choice

Even before Loving’s unequivocal decl aration of
marri age as a fundamental right under the 14'F
Amendnent, a |line of cases beginning with Meyer v.
Nebraska, 262 U.S. 390 (1923) placed the right “to
marry” as a liberty interest “essential to the orderly
pursuit of happiness by free nen.” 1d. at 399. Wen
the California Suprenme Court struck that state’s
m scegenation | aw as violative of the 14'" Amendnent

twenty years before Loving, it aptly observed that

“the right to join in marriage wth the person of
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one’s choice” is at least as protected as the liberty
rights to have offspring or send one’s child to a

particul ar school. Perez v. Sharp, 198 P.2d 17, 19

(1948) (discussing Skinner v. Oklahoma, 316 U.S. 535,

536 (1942) and Pierce v. Society of Sisters, 268 U S.

510, 534-35 (1925)).

It is now a basic predicate of the rel ationship
bet ween the individual and the state that the
Constitution protects agai nst unwarranted state
interference with “personal decisions relating to
marriage, procreation, contraception, famly
rel ationships, child rearing, and education.” Casey,
505 U. S at 851; id. at 861, 869 (affirmng core of

Roe v. Wade). The right to marry without the freedom

to marry the person of one’s choice is no right at
all. Perez, 198 P.2d at 19. Direct state intrusion
into these core decisions inevitably inposes an

intolerable indignity on an individual.

These matters, involving the nost intimte
and personal choices a person nmay nmeke in a
lifetine, choi ces central to per sona

dignity and autonony, are central to the
liberty prot ect ed by t he Fourteenth
Amendnent . At the heart of liberty is the
right to define one’s own concept of
exi stence, of neaning, of the universe, and
of the nystery of human |ife. Beliefs about
t hese matters coul d not defi ne t he
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attributes of personhood were they forned
under conpul sion of the State.

Casey, 505 U. S. at 851 (discussing personal choices

identified above). See al so Zabl ocki, 434 U S. at

384-85 (all recent decisions place “the decision to
marry as anong the personal decisions protected by the
right of privacy”)(citations omtted).

The law s solicitude for famly rel ationships
reveal s the “human val ues” at stake in these protected
personal decisions. Casey, 505 U.S. at 856. The
Suprene Court has described the values that define and
give significance to famly in general, and marri age
in particular which “have played a critical role in

the culture and traditions of the Nation.” Roberts v.

U S. Jaycees, 468 U. S. 609, 618-19 (1984).

[ T]he constitutional shelter afforded such
relationships reflects the realization that
individuals draw nuch of their enotional
enrichnment from close ties wth others.
Protecting t hese rel ati onshi ps from
unwarranted state interference therefore
safeguards the ability independently to
define one’s identity that is central to any
concept of liberty.

Fam |y relationships, by their nat ur e,
i nvol ve deep attachnents and commitnents to
the necessarily few other individuals wth
whom one shares not only a special comunity
of thoughts, experiences and beliefs but
al so distinctively personal aspects of one’s
life.
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Id. at 619-20 (citations omtted). See also Smth v.

Org. of Foster Famlies, 431 U. S. 816, 844 (1977)

(acknow edging “the inportance of famly rel ation-
ships, to the individuals involved and to society,
stens fromthe enotional attachments that derive from
the intimacy of daily association, and fromthe role
it plays in ... [raising] children”).?®

These values are not limted to famlies nmade up
of a man, wonman, and children. Wile “the institution

of the famly is deeply rooted in this Nation's

13 Under both the liberty protections in articles I
and X, and the free speech provisions of article XV,
the denial of the right to marry to the plaintiffs
unconstitutionally burdens their freedomof intimate
associ ation and free expression. See al so Expression
Brief; Boston Bar Ass’'n Brief; RA 48 (Verified
Complaint); and PIs Mem |In Support of Mdt. For Sum
Jnt. 58-62.

As to association, Roberts clearly protects
marri age as “one of those personal affiliations
deserving of constitutional protection.” 468 U S. at
619. In the few opportunities this Court has had to
address the issue, it has stated that enconpassed
within the right of free speech is both the right to
join and sustain intinmate associations. Concord Rod &
@un Cub, Inc. v. Mass. Commi n Agai nst Di scrimnation,
402 Mass. 716, 721 (1988).

As to the plaintiffs’ free expression claim the
acts of seeking a marriage |icense and joining and
living in marriage are powerful statenents to the
coupl es thensel ves as well as the outside world.

These acts are certainly no | ess conmuni cative than
nude danci ng and ot her types of conduct deened
expressive. Comm v. Sees, 374 Mass. 532, 535 (1978).

As other parts of this Brief denonstrate, there
IS no governnment interest which justifies this
restriction on the freedomof expression. |1d. at 535.
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history and tradition,” More v. East O evel and, 431

U S. 494, 499, 503-04 (1977), the concept of famly is
broad. As the U S. Suprene Court recently noted,

“[t] he denographi c changes of the past century nake it
difficult to speak of an average Anerican famly. The
conposition of famlies varies greatly from household

to household”. Troxel v. Granville, 530 U S. 57, 63

(2000). Accordingly, that Court has rejected previous
attenpts to “cut[] off any protection of famly rights
at the first convenient, if arbitrary boundary -- the
boundary of the nuclear famly,” and concl uded that
the federal Constitution prevents the governnent from
“standardizing its children -- and its adults -- by
forcing all tolive in certain narromy defined famly
patterns.” More, 431 U S. at 502, 506.

Fam ly rel ationships are afforded constitutional
shel ter under the due process clause of the 14'"
Amendnent because they are both an enbodi nent and a
reflection of what it neans to be a free people: the
“deep attachnents and comm tnments” marking those
rel ati onshi ps enabl e individuals “independently to
define one’s identity that is central to any concept

of liberty.” Roberts, 468 U S. at 619. One of the
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nmost critical of “deep attachnments and commtnents” is
t hat between married partners.

Marriage is a comng together for better or
for worse, hopefully enduring, and intimte
to the degree of being sacred. It is an
association that pronotes a way of |ife, not
causes; a harnony in living, not political
faiths; a bilateral loyalty, not comrercial
or soci al proj ects. Yet it iIs an
association for as noble a purpose as any
involved in our prior decisions.

Giswld v. Connecticut, 381 U S. 479, 486 (1965).

The profound nmutual |ove, respect, commtnent and
intimacy that define the marital relationship are
essential for human dignity and happi ness and are
val uable to society as a whol e.

ii. The Cases on Marital Choice

G ven the powerful foregoing principles, it is
clear why the California Suprene Court struck its
m scegenation | aw i n 1948 under the 14'" Arendment even
t hough m scegenation | aws were comonpl ace at the
time, no court had ever declared a m scegenation | aw
unconstitutional, such |laws were popul ar, and Pl essy

v. Ferguson was still the law of the land.* As the

Perez Court stated in an opinion by Justice Traynor,

4 No state court had upheld a niscegenation chall enge

to that point. See, e.g., Eggers v. Oson, 231 P. 483
(Ckla. 1924); Kirby v. Kirby, 206 P. 405 (Ariz. 1922).
Suprene Court precedent was om nous. See Pace v.
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A nmenber of any of these races may find
himself barred by law from marrying the
person of his choice and that person to him
may be irreplaceable. Human beings are
bereft of worth and dignity by a doctrine
that would make them as interchangeable as
trains.

Perez, 198 P.2d at 25.
More typical was the reasoning of the Virginia
courts in sustaining their anti-m scegenation |aw

Almghty God created the races white, black
yellow, malay and red, and he placed them on

separate continents. And but for the
interference wth his arrangenent, there
woul d be no cause for such nmarriages. The

fact that he separated the races shows that
he did not intend the races to m x.

Loving v. Virginia, 388 U S. 1, 3 (1967) (quoting

trial court). The Suprenme Court disagreed and
concl usively established, in addition to the equal

protection violation, id. at 11-12; that the right to

Al abama, 106 U.S. 583 (1883) (upholding conviction
under statute punishing interracial fornication and
adultery). Mreover, popul ar opinion overwhel m ng

di sapproved of such marriages. In one 1948 sanple, 80%
di sapproved. The Roper Organization, sponsored by
Fortune Magazine, Anti-Mnority Sentinment in the U S
Today (Sept. 1948), avail able at

http://ww. ropercenter.unconn.edu. A Gallup poll ten
years | ater showed that 94% of peopl e di sapproved of
“marriage between white and col ored people.” Gllup
Poll News Service, @Gl lup Poll Social Series:

Mnority Rights & Rel ations, (June 3-9, 2002) Job #02-
06-022. (tracking data from 1958 to present).
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marry i s fundanental under the Due Process C ause of
the 14th Amendnment. ld. at 12.%

El even years later, in 1978, Zabl ocki provided
the anal ytical framework for evaluating infringenments
on the right to marry “for all individuals” by asking
whet her a statutory classification “interfere[s]
directly and substantially with the right to marry,”
and if so, if it is “supported by sufficiently
inportant state interests” and “closely tailored to
effectuate only those interests.” Zablocki, 434 U. S.

at 383, 387-88. Notably, in striking a | aw forbidding

1 The Trial Court nmisstated the role of history and
tradition in federal constitutional analysis. R A
126-127. County of Sacranmento v. Lew s, 523 U S. 833,
857 (1998) (Kennedy, J., concurring) (“history and
tradition are the starting point, but not in all cases
t he endi ng point of the substantive due process
inquiry”). Nor has the U S. Suprene Court confined
its view of the |liberties substantively guarded by the
Due Process Clause to historical practices exam ned at
the nost specific level. Casey, 505 U S. at 847-50
(“such a view woul d be inconsistent with our |aw').
Conpare R A 118. Loving is proof positive that
constitutional rights nmust be vindicated despite a

hi story of discrimnation. Loving, 388 U S at 9
(acknow edgi ng that sone nenbers of the Thirty-ninth
Congress passing the 14'" Anendnent intended for

m scegenation laws to survive the 14'" Anendnent). As
the Suprenme Court has observed, “Marriage is nmentioned
nowhere in the Bill of Rights and interracial marriage
was illegal in nost States in the 19'" century, but the
Court was no doubt correct in finding it to be an
aspect of liberty protected against state interference
by the substantive conponent of the Due Process C ause
in Loving v. Virginia.” (citation omtted). Casey,
505 U. S. at 847-48 (citing exanples).
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marriage of parents who were delinquent in child
support paynents, the Court was not addressing a
suspect class (as in Loving), and rejected the
inportant state interests of providing an incentive to
meet out standi ng support obligations and providing a
deterrent against incurring further obligations. |I|d.
at 400-02.

Turner reaffirmed Zabl ocki in 1987 and
invalidated on its face a M ssouri regulation banning
nearly all inmate marri ages (except those where the
birth of a child was expected) as “not reasonably
related to legitimte penol ogi cal objectives.”

Turner, 482 U S. at 99. Applying the reasonable
relationship test (as with other alleged infringenents
on constitutional rights in the prison context, see
id. at 89), the Suprene Court concluded that each of
the state’s interests failed to justify the burden on

the decision to marry. 1d. at 98-99.1'°

16 Concerns about love triangles |eading to violent

confrontations anong i nmates bore “no | ogi cal
connection” to the marriage restriction since those
triangles could arise anyway. Id. at 98. Concerns
about rehabilitating wonen who were excessively
dependent on nen (primarily ex-convicts) did not
account either for the exclusion of male inmates from
marriage or the ban on inmate—civilian marriages. 1d.
at 98-99.
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These cases powerfully denonstrate that the right
to marry is a fundanental right. Accordingly, any
direct and substantial state interference with the
right must be justified under a strict scrutiny
standard. Zabl ocki, 434 U S. at 387-88. See al so

Marcoux v. Att’'y Gen., 375 Mass. 63, 66 (1978)

(“individual choice as to procreation and other core
concerns of human exi stence nmay be circunscri bed by
the State only in deference to highly significant
public goal s”).

b. The State Framework for Protecting
Per sonal Decisions Certainly Includes

Marri age.

No reported state case has applied the Loving-

Zabl ocki - Turner franmework because, to plaintiffs’

know edge, there has been no recent challenge to the
application of the Coomonwealth’s marri age statutes.
Yet, the constitutional |iberty guarantees and this
Court’s correl ative respect for individual choices in
matters of core personal concern require that each

i ndi vidual ’ s deci sion of whether and whomto marry be

protected under the Declaration of R ghts. Me, 382

This Court acknow edged in passing the right of a
convicted and paroled child abuser to marry in Conm
v. LaPointe, 435 Mass. 455, 461 (2001).
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Mass. at 651 (A fundanental right under the federal
Constitution enjoys at |east a conparabl e neasure of
protection under the Comonweal th's Constitution);

MIls v. Rogers, 457 U S. 291, 300 (1982) (“[T]he

substantive rights provided by the Federal
Constitution define only a mninum State |aw may
recogni ze liberty interests nore extensive than those
i ndependently protected by the Federal Constitution”).

As with abortion in Me, this case inplicates
“but one aspect of a far broader constitutional
guarantee of privacy” and “this court is no stranger”
to the application of those principles. Me, 382
Mass. at 648, 649. This Court’s devel opnent of privacy
doctrine generally, as well as its respect for “a
private realmof famly life,” prohibit the
plaintiffs’ exclusion frommarriage at issue here.
Id. at 648.

This Court has |ong acknow edged that “[t]he
right of self-determ nation and individual autonony

has its roots deep in our history.” Brophy v. New

Engl and Sinai Hosp., 398 Mass. 417, 430 (1986). To

effectuate the right of autonony, certain kinds of
deci sions are protected by constitutional rights of

privacy in that they are “an expression of the
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sanctity of individual free choice and self

determ nation as fundanental constituents of life.”

Sai kewi cz, 373 Mass. at 742. Al though both Brophy and
Sai kewi cz addressed an individual's right to refuse
medi cal treatment rather than the right to marry, the
critical insight was that the value of a person’'s life
was not | essened by a decision to refuse treatnent,
“but by the failure to allow a conpetent human bei ng
the right of choice.” Id.

The same concerns for “human dignity” and

“choice” in Saikewicz, id. at 739, npoved this Court to

require use of the doctrine of substituted judgnment in
considering a guardian’s request for sterilization of

her ward. Matter of Mary Mbe, 385 Mass. 555, 563-64

(1982). Citing Eisenstadt v. Baird, 405 U. S. 438, 453

(1972), it held that the right of privacy neans the
right of the individual - whether married or single -
to choose whether or not to bear or beget a child.

Matter of Mary Moe, 385 Mass. at 563-64. 1

Protections for individual liberty necessarily

require respect for an individual’s choice of famly.

7" These principles were also elaborated in Pl anned

Parenthood v. Att’'y Gen., 424 Mass. 586, 589 (1997)
(striking two parent consent requirenent for mnor’s
abortions under articles I, X Xl1).

35



“The existence of a private realmof famly life which
the state cannot enter is a cardinal precept of our

jurisprudence.” Custody of a Mnor, 377 Mass. 876,

880 (1979)(internal citation and quotation omtted).
Article X protects individuals fromundue state
interference with the “precious” and “basic rights” of

conceiving and raising one’s own child. Dept. of Pub.

Welfare v. J.K B., 379 Mass. 1, 3 (1979), cited in

Care & Protection of Robert, 408 Mass. 52, 58 (1990).

The constitutional respect for famly autonony and

privacy extend to the plaintiffs as well. E.g. Mtter

of McCaul ey, 409 Mass. 134, 136-37 (1991) (fanily

privacy); Adoption of a Mnor, 386 Mass. 741, 750

(1982) (sane). Just as at the federal Ievel
protected “fam |y" relationships extend beyond the

traditional nuclear famly. E NO v. L.MM, 429

Mass. 824, 829, cert. denied, 528 U S. 1005 (1999)

(recogni zing non-traditional famly of nother, de

facto parent, and child); Youmans v. Ranobs, 429 Mass.

774, 784, n.19 (1999); Petition of Dept. of Pub.

Wl f., 383 Mass. 573, 581 n.7, 582 (1981).

QG her than marital choice, this Court has
addressed virtually every other personal decision

protected under the federal constitution and deened it
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protected under the Massachusetts Constitution.!®
Since this Court tends to construe the Declaration of
Ri ghts to be nore protective of individual choice and
dignity in matters of core personal concern than the
federal constitution, and where it has already found
protection for such choices, it is uninmaginable that
marri age woul d not also be a protected choice under

t he Massachusetts Constitution.®

8 This Court has often referred to the “freedom of

personal choice in matters of marriage and famly
life.” A Z v. B.Z , 431 Mass. 150, 162 (2000). See
also Tarin v. Conmir of Div. O Med. Assist., 424
Mass. 743, 756 (1997) (“The rights associated with the
famly - the right of an individual to marry,
establish a hone, and bring up children - have | ong
been protected as part of the liberty guaranteed by

t he due process clause”) (internal quotations
omtted); Opinion of the Justices, 375 Mass. 795, 806
(1978) (recognizing “fundanmental matters relating to
marriage” as within a zone of individual privacy into
whi ch governnment may not intrude absent conpelling
interest).

19 At the defendants’ invitation, the Trial Court
characterized the plaintiffs as seeking a “new
fundanmental right. R A 126-127. This semantic dodge
shoul d fail because the plaintiffs seek to marry the
person of their choice, a right that already exists
for “all individuals.” Zablocki, 434 U S. at 383.

The Trial Court was also m staken to assune that
a fundamental right nmust be anchored in a specific
hi storical practice in order to be recognized under
the Declaration of Rights. R A 118, 126-127. This
Court has never required only a backward | ooki ng
“history and tradition” test for ascertaining what
rights are fundanental. If it did, privacy would not
i nclude procreative choice, Me, 382 Mass. at 649, in
l'ight of the |longstanding anti-abortion |aws. See,
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3. The Application of the Marriage Laws by the
Def endants Directly and Substantially
Burdens the Plaintiffs’ Rights to Marry.

Because the right to marry is protected under the
Massachusetts Constitution, the next question is
whet her the application of the marriage |laws by the
def endants burdens the plaintiffs’ rights. Me, 382
Mass. at 646. Each of the plaintiffs in this case
appeared at his or her city or town clerk’ s office
with blood test results and proper fees in hand
seeking a marriage license. R A 93-96. Each was
flatly denied. 1d. Sonme were offered an enbarrassed

expl anation; sonme were offered an apol ogy; sone were

e.g., Mass. Acts & Resolves, c¢c. 27 (1845). Nor would
it include sexual intimacy. Conm v. Balthazar, 366
Mass. 298, 302 (1974). |If this state’s m scegenation
| aw, dating back to 1705 (1705 Mass Acts c. 163, and
1786 Mass. Acts & Resolves, c. 3), had not been
repealed, it is inconceivable that this Court would
have turned its back on persons seeking to chall enge
the restriction on their right to marry because of a
discrimnatory “history and tradition.” The Tri al
Court’s view would turn constitutional protections on
their head since “the nere fact that a certain
practice has gone unchall enged for a | ong period of
time cannot alone imunize it fromconstitutional
invalidity, even when that span of tinme covers our
entire national existence and indeed predates it.”
Colo v. Treas. & Receiv. Cen., 378 Mass. 550, 557

(1979) (internal quotation omtted). |In any event,
hi storical grounding exists in the Coomonwealth’s
solicitude for famly relationships -- including “non-

traditional famlies.”
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told to go to Vernont; but none were offered a
marriage |license. Id.

While a state may i npose reasonabl e regul ati ons
upon the marital process, it may not “significantly
interfere with decisions to enter into the marital
rel ationship.” Zablocki, 434 U S. at 386-87. The
def endants’ actions in this case inpose “a serious
intrusion into [the plaintiffs'] freedom of choice in
an area in which we have held such freedomto be

fundanental ." |d. at 387. See al so Marcoux, 375

Mass. at 66. 2°

20 The Trial Court bel ow stated there was no
“unconstitutional interference” with any of the
plaintiffs’ rights. R A 131. Under that reasoning,
the plaintiffs in Loving, Zablocki and Turner suffered
no constitutional deprivation either, a conclusion the
U.S. Suprenme Court obviously rejected. Direct denials
of constitutional rights are actionabl e whether
acconplished through a facially discrimnatory statute
or, as here, through the state’s application of a
statutory schene. Buchanan v. Dir. of Dv. of

Enpl oyment Security, 393 Mass. 329, 335 (1984)(citing
exanpl es of unequal application of statutes).

Finally, the Trial Court suggested that any
deprivation of rights suffered by the plaintiffs was
insufficiently “grievous” since sanme-sex couples “have
ot her neans, even if less effective or nore costly, or
[sic] furthering their protected interests.” R A
131. Assum ng, arguendo, that this were true, which
it is not, this suggestion no nore vitiates the
constitutional injury here than it would have for
M I dred Jeter and Richard Lovi ng who coul d have
relocated to a state that honored their marriage.
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4. The Defendants Fail the Bal anci ng Test
Required To Justify Governnenta
I ntrusi ons on Private Personal Choices.

Zabl ocki applies strict scrutiny to state
interference with the right to marry: is the
interference supported by sufficiently inportant state
interests and closely tailored to effectuate only
those interests? Zablocki, 434 U S. at 387-88. Me
and other state cases involving core personal choices
have applied strict scrutiny in the context of a
bal ancing of interests. Me, 382 Mass. at 658-59.

See also, e.g., ENO v. L.MM, 429 Mass. 824, 832-

33, cert. den. 528 U. S. 1005 (1999); Sai kew cz, 373

Mass. at 740. In fundanental rights cases not
addr essi ng personal choices, this Court applies

traditional strict scrutiny. Cepulonis v. Sec’'y of

the Coom, 389 Mass. 930, 935 (1983)(strict scrutiny
on infringenment of prisoners’ fundanental right to
vote). Under either a balancing test, addressed here,
or a strict scrutiny test, addressed in Part IV (A
bel ow, the plaintiffs nmust prevail.

Assum ng, arguendo, the |egitinmacy of defendants’
interests (but see Part 1V (D) bel ow di sputing the
| egitimacy of defendants’ interests in this context),

their asserted interests in procreation, childrearing
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and conserving resources should be given no wei ght at
all because not one is advanced by, |et al one
connected to, the plaintiffs’ exclusion frommarriage.
Assumi ng these interests are given any wei ght, they
are overwhel m ngly outwei ghed by the plaintiffs’
rights to marry the person of their choice.

a. Any State Interest in Biologica
Procreati on Has No Wi ght Here.

The defendants claimthe purpose of marriage is
to further procreation and that different-sex couples
are “theoretically capable of procreation on their
own” whereas same-sex coupl es need the assistance of
reproductive technology. Defs’ Mem in Qppos. To PIs’
Mot. for Sum Jnt. (Def. Mem) at 61. The defendants’
argunent fails for at |east four reasons. First, as
di scussed above, procreation is an area in which the
individual’s interests predom nate over the state’s.

Matter of Mary Moe, 385 Mass. at 564 (“If the right of

privacy nmeans anything, it is the right of the

i ndividual, married or single, to be free from
unwarrant ed governnental intrusion into matters so
fundanentally affecting a person as the decision
whet her to bear or beget a child.”) (citation

omtted). Second, many individuals in different-sex
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coupl es are not capabl e of procreation, including

post - mrenopausal wonen and persons who are ot herw se
infertile, but those individuals are permtted to
marry without regard to “procreation.” Third, many
sane-sex couples bring biological children into the
world in the sane way as do many different-sex
couples, i.e., with access to donor insem nation or
reproductive technol ogy. |Indeed, three of the
plaintiff couples are raising children conceived
during their relationship. Finally, to the extent the
def endants assune a state preference for biological
parenting through intercourse, such a preference is in
conflict wwth state policies increasing access to
reproductive technologies to infertile individuals and
couples. To the extent the defendants assune a

bi ol ogi cal preference at all, it is also pejorative to
those famlies who have forned famlies wth adoptive
children, as have one of the plaintiff couples here.?

b. Any State Interest in Childrearing Has No
Wi ght Here.

2l See also Part IV D below. The Amci Curiae Brief
of Charles Kindregan, Jr. & Monroe |Inker (“Procreation
Brief”) explores these and related issues in far
greater detail.
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The defendants also claim“the marri age statutes
were intended to ensure that children would not only
be born in wedl ock, but also reared by their nothers
and fathers in one self-sufficient famly unit with
speci alized roles for wves and husbands.” Def. Mem
at 63. Even if childrearing sounds |ike a strong
interest in the abstract, it should be given no weight

here because the state’'s discrim nati on undermnm nes

that interest. Gay and | esbian individuals and
couples are raising children and will continue to do
so, as are several of the plaintiffs here.?® Children
benefit enotionally and economi cally when their
parents are married because state | aws and cul tural
nornms support the commtnent of married couples. The
defendants’ discrimnation runs counter to the goal of
pronoting chil drearing.

The state’s respect for famly privacy al so
underm nes this asserted interest since the state

cannot denonstrate an interest in any particular type

22 The defendants’ assertion of fixed gender roles in

parenting is out of step with the culture and the |aw
Men may be nurturing and stay at hone. Wnen may work
outside of the hone. Legal distinctions prem sed on
gender roles contravene the letter and spirit of the
Equal Rights Amendnent. WMass. Const., am art. CVI
Att’y. Gen. v. Mass. Interscholastic Athletic Ass’n,
Inc., 378 Mass. 342, 352 (1979) (gender stereotyping

di sadvant ages both nen and wonen).
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of parental role nodeling in any famly. A parent can
raise his or her child as the parent w shes, absent
sone strong concern about the child s welfare.

Custody of a Mnor, 389 Mass. 755, 766 (1983). The

unbrella of famly privacy neans the defendants cannot
invoke a preferred type of parental role nodeling as a
basis for plaintiffs’ exclusion frommarri age.

c. Any State Interest in Conserving Resources
Has No Wei ght Here.

Finally, the defendants claimthat [imting
econom ¢ benefits to married opposite-sex couples only
“conserves the Comonweal th's scarce financi al
resources.” Def. Mem at 65. And it would al so
conserve resources to limt economc benefits to
couples married ten years or nore. But that
distinction, like this one, is totally arbitrary and
therefore fails. Fundanental rights are not allocated
on a cost-benefit analysis. Zabl ocki even clarifies

that revenue collection, i.e., adding to the state’s

fiscal resources, is not a basis for infringing on the
right to marry. Zablocki, 434 U. S. at 400-02. The
fact that no murnmur of protest would arise if each of
these plaintiffs married a person of a different sex

shows that this interest is a sham
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Finally, it is common know edge that married
couples tend to be financially nore secure than single
persons, not incidentally due to their |egal
obligation to support one another, and are therefore
less likely to seek access to governnent welfare
pr ogr ans.

d. The Plaintiffs Have the Sane Needs for

Self-Determnation and Fam |y Privacy as
Thei r Non- Gay Nei ghbors.

Bal anced agai nst the asserted state interests for
is the right to marry the person of one’'s choice, that
is, “one of the vital personal rights essential to the
orderly pursuit of happiness by free nen.” Loving,
388 U.S. at 12. Just as this right is central to the
dignity, autonony, and self-determ nation of people
generally, so it is critical to the plaintiffs who
share commtted and | oving relationships. \Were
marriage allows an individual to join with the person
he or she loves, and thus to define one’s own concept
of existence and neaning, it tears at the “heart of
liberty” to refuse an individual’s choice of marital
partner under “conpul sion of the state.” Casey, 505
U S. at 851.

I n Sai kewi cz and Brophy, even the state’s

interest in preserving life was insufficient to
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override the individuals' right of self-determ nation
and liberty in refusing nedical treatnent. The sane
was true with respect to pregnant wonen in Me,
despite the state’s interest in preserving potenti al

life. Mwe, 382 Mass. at 658-59. Suffice it to say

that the defendants assert no interest conparable to
preserving life in excluding plaintiffs frommarri age,
and for all of the foregoing reasons, the plaintiffs

i nterests overwhel m ngly outwei gh the defendants’
asserted interests.

e. Doonsday Specul ati on About Pol ygany Cannot
Evisceratethe Plaintiffs’ Right to Marry.

Unable to justify the exclusion of the plaintiffs
frommarriage on its own terns, the defendants bel ow
and its amci here are sure to suggest that the
bal ance favors the status quo because, the argunent
goes, polygany will inevitably followif the
plaintiffs prevail here. That suggestion is pure
fear-nongering. People wi shing to engage in plural
marri ages can al ready make such clains. The decision
inthis case will neither advance nor hinder any such
claim

Hi storical context is helpful. Ending this

discrimnation in marriage will hardly make
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| egalization of nultiple partner marriages inevitable
any nore than ending race discrimnation did. This
sane specter of polygany was raised by the dissent in
Perez, and at oral argunment in Loving, but |egal
clains for polygany have not advanced in the | ast
fifty-five years.

Significant to ascertaining the validity of this
fear is the fact that the plaintiffs do not chall enge
the structure of marriage as the union of two

i ndividuals; the fundanental right they rely upon is

the “freedomto marry the person of one’s choice.”

Perez, 198 P.2d at 31 (enphasis added). The point is
not nerely semantic; the exclusivity of marriage flows
fromthe conpanionate vision of narriage as two people
pl edgi ng thensel ves to one another that the courts

have | ong enbraced.?® The entire edifice of |aws

23 See Perez, 198 P.2d at 761 (Shenk, J., dissenting)
(multiple marriages); Peter Irons & Stephanie Guitton
eds., May It Please the Court, 227, 282-283 (ora
argunments in Loving v. Virginia) (1993) in which
Virginia Assistant Attorney General R D. Ml | wai ne
argued "[T] he state's prohibition of interracial
marriage ... stands on the sane footing as the

prohi bition of polyganous nmarriage, or incestuous
marriage, or the prescription of m ninmum ages at which
people may marry, and the prevention of the marriage
of people who are nentally inconpetent."”

24 As the Historians’ Brief denpnstrates, |awrakers
have rid marriage of its gender-based aspects, but
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protecting married persons is prem sed on the notion
of a unitive pairing of two people with an enoti onal
and financial interdependence and reciprocal rights
and responsibilities. See also Brief of Boston Bar
Ass’n (showi ng how rights and responsibilities for
married couples are built around these two

assunpti ons).

In any event, the |legal question is one of
justification. The defendants may maintain excl usions
that are supported by adequate justifications. 1In the
case of nultiple partner marriages, concerns for the
equal ity of spouses, particularly in [ight of our ERA,
as well as the connection between nonogany and the
denocratic state, would likely trunp the interest of a
man seeking to marry multiple women. ?°
V. THE EQUALI TY GUARANTEES OF THE MASSACHUSETTS

CONSTI TUTI ON FORBI D THE EXCLUSI ON OF THE
PLAI NTI FFS FROM Cl VI L MARRI AGE

t here has been no conparable activity regarding the
nunber of people who participate in a marriage.

2> Teresa Stanton Collett, Marriage, Famly and The
Positive Law, 10 Notre Danme J. L. Ethics & Pub. Pol'y
467, 475 (1996) (nultiple marriage would underm ne the
conpani onate nature of marriage and create
inequalities within marriage); Maura Strassberg,

Di stinctions of Form or Substance: Mnogany, Pol ygany
and Sanme-Sex Marriage, 75 N.C. L. Rev. 1501 (1997)
(argui ng nonogany is a foundation of the republican
state).
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In addition to having the right to choose their
marri age partner under the due process and |iberty
provi sions of the Constitution, and the concom t ant
right of privacy, the plaintiffs also have an equality
right to choose that partner.

Articles I, VI, VIl and X of the Declaration of

Ri ghts express core equality principles, Lavelle v.

Mass. Commi n Against Discrimnation, 426 Mass. 332,

336 n.6 (1997), and “nust be construed together to

make an harnoni ous frame of governnent.” Qpinion of

the Justices, 303 Mass. at 640.

Equal ity of opportunity despite soci al
di fferences was a foundational principle of the
franers of the Massachusetts Constitution.?® The first
sentence of article 1 provides in part: “All people
are born free and equal and have certain natural,
essential and unalienable rights. ...” Al though
equality in 1780 was not all that we think of today,
it “represent[ed] a genuine social revolt pitting
republican ideals of ‘virtue,’” or talent and nerit,

agai nst a perceived aristocracy of privilege both

26 See, e.g., CGordon Wod, Creation of the American
Republic 70. The concept of “inherent equality” in the
Decl aration of Rights is discussed in detail in the
State Constitutional Law Brief.
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abroad and at hone.” Baker v. Vernont, 744 A 2d 864,

876 (Vt. 1999). Accordingly, “[t]he constitutional
rul e against arbitrary discrimnation remains
unchanged through the years, but its application may

vary with changi ng circunstances.” Opinion of the

Justices, 303 Mass. 631, 647-48 (1939).

It is not only article I, but also article X that
constrains the majority to treat individuals with
equity and inmpartiality.? Holden, 11 Mass. at 401.
Additionally, articles VI and VII provide that
government cannot privilege or favor one class of
citizens except for a public contribution, and that if
it does so, then the people have a right to alter or
abolish the government. Article VI provides in part:

No man, or corporation, nor association of

nmen, have any ot her title to obtain
advant ages, or particular and exclusive
privil eges, distinct from those of the
communi ty, than what ari ses from the

2 |In early judicial decisions, article | was deened

to abolish slavery in Massachusetts even absent any
express reference to slavery. Inhab. of Wnchendon v.
| nhab. of Hatfield, 4 Mass. 123, 128 (1808) (stating
that “in the first action involving the right of the
master,” the Suprene Judicial Court declared slavery
“was no nore” “by virture of the first article of the
Decl aration of Rights”). See also Comm v. Aves, 35
Mass. (18 Pick.) 193, 209 (1836); John D. Cushing, The
Cushing Court and the Abolition of Slavery in
Massachusetts: WMre Notes on the “Quock WAl ker Case,”
5 Am J. Legal Hist. 118, 124-25 (1961).
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consideration of services rendered to the
public; 28

Mass. Const., Pt. 1, art. VI. 1In a related vein,

Article VII1 states in part:
Government is instituted for the common
good, for the protection, safety, prosperity
and happi ness of the people; and not for the
profit, honor, or private interest of any
one man, famly, or class of men .... %

Mass. Const., Pt. 1, art. VII.

VWile Article VI forbids the transm ssi on of

hereditary titles, Sheridan v. Gardner, 347 Mass. 8

(1964), it is nore generally concerned with whether a
particul ar enactnent was intended, or has as one of
its | eading purposes, the intent to confer an
exclusive privilege on any person or class. Hewtt v.
Charier, 33 Mass. 353, 355 (1835). Thus, this Court
has rejected absol ute veterans’ preferences under

article VI while allow ng sone enpl oynent preferences

28 The provision continues: “and this title being in

nature neither hereditary, nor transmssible to
children, or descendants, or relations by blood, the

i dea of a man born a magistrate, |awgiver, or judge is
absurd and unnatural.” Mass. Const., Pt. 1, art. VI.
22 The provision continues: “Therefore the people
al one have an incontestable, unalienable, and

i ndefeasible right to institute governnent; and to
reform alter or totally change the sane, when their
protection, safety, prosperity and happi ness require
it.” Mass. Const., Pt. 1, art. Vil
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as consideration for the service rendered. See, e.g.,

Brown v. Russell, 166 Mass. 14, 25 (1896); Hutcheson

v. Dir. of Gvil Serv., 361 Mass. 480, 488-90 (1972).

Articles VI and VII were also the focus of the
Justices in an advisory opinion in which the Court
opined that a variety of proposed bills which would
have limted married wonen’s opportunities for public
enpl oynent, but would have all owed unmarried wonen to
continue in such jobs, were unconstitutional. Opinion

of the Justices, 303 Mass. 631, 640, 643 (1939).

Acknow edging that all wonen are citizens, this Court
focused on the principle of inclusion, and condemed
the bills” rendering of unmarried wonen as “an
absolutely preferred class,” id. at 649, “ir-
respective of age, character and capabilities” of
married wonen. |d. at 646.

In sum the Declaration of R ghts inveighs
agai nst invidious and arbitrary distinctions anong
citizens. Part A shows that the defendants’ exclusion
of plaintiffs froma fundanental right cannot satisfy
strict scrutiny. Part B denonstrates how the
defendants’ application of the marriage | aws
contravenes the prohibition agai nst sex

discrimnation, while Part C denpbnstrates how t he
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def endants’ actions constitute unlawful sexual
orientation discrimnation. Finally, Part D shows
that the exclusion of the plaintiffs from marri age
| acks any rational basis.

A. The Plaintiffs Have An Equal Right to Exercise
t he Fundanental Ri ght to Marry.

1. Infringenents on Fundanmental Rights Require
Strict Scrutiny.

Statutes applied to penalize the exercise of a
constitutionally protected individual right also cal

for heightened scrutiny. Blixt v. Blixt, 437 Mass.

649, 655-56 (2002); Zayre Corp. v. Att’'y Cen., 372

Mass. 423, 433 (1977). See also Plyler v. Doe, 457

U S 202, 216-17 (1982) (classifications which inpinge
on the exercise of a fundanental right are
“presunptively invidious”). Equality principles
require this to be so in order that all may enjoy
those rights deenmed inportant or fundanent al

Therefore, the exclusion of gay and | esbian

i ndi vidual s and sane-sex couples fromcivil marriage
requires justification under the strict scrutiny

st andar d.

3. The Defendants’ Asserted |Interests Fai
Strict Scrutiny.
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None of the three interests advanced by the
defendants is conpelling in this context, nor are they
narromly tailored to further those interests. The
fact that both procreative decisions and child-rearing
arrangenments within a famly are matters in which the
individual’s interests predomnate vitiates any
conpelling state interest in this context. See
di scussion supra at Il B(2)(b). Simlarly, the naked
Wi sh to “conserve resources” cannot be acconplished
“by invidious distinctions between cl asses of
citizens.” Plyler, 457 U. S. at 227.

The interests also fail as a matter of narrow

tailoring. Excluding only individuals who wish to

marry a partner of the sane sex cannot advance
procreation by other persons. |In fact, many
different- sex couples do not procreate and many sane-
sex couples do so, including four of the seven couples
in this case. Excluding sanme-sex couples from

marri age does nothing to further childrearing in any
other famly, and it harnms the children the plaintiffs
are raising. Finally, as to conserving resources,
even if the state were to assune sone new financi al
obligations to the plaintiffs, howis a total ban on

marriage narromy tailored to that concern? By
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excluding the plaintiffs frommarriage, the defendants
wi t hhol d an el aborate architecture of public and
private protections and a unique |egal status that is
far nore extensive than access to a few governnent
prograns for needy persons. Strict scrutiny cannot be

satisfied by these interests.

B. Defendants’ Apply the Marri age Laws Based on
Sex in Contravention of Article I.

The starting point for a sex discrimnation
anal ysis begins with two questions. The first is
whet her the classification is based on sex, and thus
subject to the strictest scrutiny, and the second,
whet her the sex-based classification is justified

under that test. Att’'y Gen. v. Mass. Interschol astic

Athletic Ass’'n., 378 Mass. 342, 350, 354 (1979)

(hereafter, MAA); Lowell v. Kowal ski, 380 Mass. 663,

667, 669 (1980). The Trial Court failed to engage in
this analysis.?3

1. The Defendants Apply A Sex-Based
Cl assification To the Marri age Stat utes.

30 The Trial Court collapsed the sex-based
discrimnation at issue here into the plaintiffs’
separate and distinct sexual orientation claim and
then rul ed that the Equal Ri ghts Anendnment (hereafter,
ERA) does not address sexual orientation
discrimnation. R A 116, n.6. As addressed in Part
IV C, sexual orientation discrimnation is forbidden
by the first sentence of Article I.
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Nothing in G L. c¢c. 207, the law regul ati ng access
to marriage, provides that a man may only marry a
worman, or that a wonman may not marry a woman. See

Part |11 above. However, defendants use sex-based

classifications to acconplish that result.

Hei di Norton was denied a license to marry G na
Smth because she is a wonan. But a man can marry
Gna, and if Heidi were a man, she could marry G na.
She cannot do so because of her own sex. As a factual
matter, the individual’s choice of marital partner is
constrai ned because of his or her owm sex. An Al aska
trial court explained the discrimnation as foll ows:

If twins, one nmale and one fenmale, both

wished to marry a woman and otherw se net

all of the Code’'s requirenents, only gender

prevents the twin sister from marryi ng under

the present |[|aw Sex classification can

hardly be nore obvious.

Brause v. Bur. of Vital Statistics, 1998 W. 88753, *6

(Al ' aska Super. No. 3AN-95-6562 Cl, Feb. 27, 1998).

See al so Baehr v. Lewin, 842 P.2d 44, 60-61 (Haw.

1993) (finding application of marriage | aws regul ate

on the basis of sex).3

31 See also Amici Brief of International Human Rights

Organi zati ons di scussing use of sex discrinination
princi pl es under other |egal systens (“International
Brief”); Anne-Marie Slaughter, Judicial d obalization,
40 Va. J. Intl. L. 1103, 1109-1119 (2000)(noting
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An exam nation of Perez v. Sharp and Loving v.

Virginia denonstrates that “sex” is the forbidden

vari abl e by which the defendants adm nister the
marriage |laws. The facile defense offered by the
defendants is that nen and wonen are equal ly

di sadvant aged, since neither can marry soneone of the
sanme sex, so there is no discrimnation here. In both

Perez and Loving, the courts rejected the notion that

m scegenation |laws effected no racial discrimnation
sinply because both whites and persons of color were
equal ly di sabled frommarrying each other. Equal
application of the law to whites and bl acks did not
eradicate the racial classification at work even

t hough on a group level, there was symmetry in the
options of white and bl ack persons. Critically,

rat her than conparing the experience of whites and
persons of color as groups, the courts found that
[imting an individual’s choice of whom he or she

could marry based on the individuals’ races was racial

i nportance of dialog anong courts on human rights
matters).
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di scrimnation forbidden by the 14th Amendnent.

Perez, 198 P.2d at 25, Loving, 388 U. S at 11-12. %
Just as those courts had no problem detecting a

racial classification at work, so is there a sex-based

classification here. The analogy to Perez and Lovi ng

is logically and analytically irrefutable. Charts

illustrate the point.

32 (Other cases also reject the “equal discrimnation

defense.” MlLaughlin v. Florida, 379 U S. 184 (1964)
(discussed infra); Califano v. Wstcott, 443 U. S. 76,
83-84 (1979) (rejecting position that allow ng welfare
benefits only when children deprived of parental
support due to father’s unenpl oynent rather than

not her’ s unenpl oynent affected all famlies equally);
United Bldg. & Const. Trades Council v. Canden, 465
U. S 208, 217-18 (1984) (job preference ordi nance not
i mmune from constitutional review sinply because it
burdens both in-state and out-of-state residents);
Hunter v. Underwood, 471 U. S. 222, 231 (1985)

(it nvalidating provision of Al abama Constitution which
di senfranchi sed people who commtted “crinmes of noral
turpi tude” even though the provision had been ained at
di senfranchi si ng both bl acks and poor whites).
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Choi ce of
sane- sex
part ner
permtted?

Choi ce of
opposite-
sex partner
permtted?

Choi ce of
femal e
part ner
permtted?

Choi ce of
mal e

part ner
permtted?

Men No Yes Yes No
woren No Yes No Yes®3?
Choi ce of Choi ce of Choi ce of Choi ce of
di fferent- sane-race white bl ack
race spouse | spouse spouse spouse
permtted? |permtted? |permtted? |permtted?
Wi t es No Yes Yes No
Bl acks No Yes No Yes®*

This is the exact sane node

upon by the Suprenme Court

perspective of each individual

in Loving.

plaintiff,

of analysis relied

From t he

t he

def endants set up a sex-based classification by

33

Robert W nt enut e,

Sex Di scrimnation:

Recogni si ng New Ki nds of Direct

Transsexual i sm Sexua

Oientation and Dress Codes,

345 (1997).

34 1d. at 345, n. 45.

and “violations of traditional

60 Mbdern L. Rev.

334,

Prof essor Wntenute suggests
that the reason why these kinds of clains are not
i mredi ately obvious is because they involve mnorities

soci al

sex rol es”

t hat

are disturbing to the majority rather than any

“concept ua

difficulty.”
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rejecting their choice of partner based on their own
sex. ¥

In rejecting the plaintiffs’ equality clains, the
Trial Court also opined, as the defendants argued
bel ow, that the classification at issue in the
marriage statutes i s between sane-sex and opposite-sex
couples. R A 132. The fact of discrimnation
agai nst coupl es, however, does not vitiate the
constitutional injury to the plaintiffs as

i ndi vi dual s.3® Indeed, discrinination against coupl es,

when based on an invidious or arbitrary

3% Ot her analyses of the sex discrimnination point

i ncl ude Andrew Koppel man, Wiy Di scri m nati on Agai nst
Lesbians and Gay Men is Sex Discrimnation, 69 N Y.U
L. Rev. 197 (1994) (devel opi ng argunent based on

m scegenati on anal ogy); Andrew Koppel man, Defendi ng
the Sex Discrimnation Argunent for Lesbian and Gay
Rights: A Reply to Edward Stein, 49 U C. L.A L. Rev.
519 (2001) (addressing critiques of the argunent); and
Syl via Law, Honobsexuality and the Social Meani ng of
Gender, 1988 Ws. L. Rev. 187 (discussing gender norns
and rol es).

3¢ Equality rights under the Massachusetts

Constitution are held individually. See, e.g., Planned
Parenthood v. Att’'y Gen., 424 Mass. 586, 595 n. 10
(1997); Wllianms v. Sec’y of Exec. Of. of Hum
Servs., 414 Mass. 551, 564-65 (1993). The sane is
true under the 14'" Anendnent. Adarand Contractors v.
Pena, 515 U. S. 200, 230 (1995) (“long line of cases
under st andi ng equal protection as a personal right;
Constitution protects persons, not groups) (enphasis
in original). An equal protection claimcan be
brought on behalf of a class of one. Village of

W1l owbrook v. Oech, 528 U S. 562, 564 (2000).
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characteristic, is unlawful as established in

McLaughlin v. Florida, 379 U S. 184 (1964). In that

case, the Suprene Court unaninmously invalidated a
crimnal statute prohibiting an unmarried different-
race couple fromhabitually living in and occupying
the same room at night where a sane-race coupl e was
not so penalized. Id. at 191, 194 (rejecting equal
application defense and striking statute). The
ability to identify a racial classification when the
statute “treats the interracial couple made up of a
white person and a Negro differently than it does any
other couple”, id. at 188, is no different fromthe
ability to identify a sex-based classification when a
statute is applied to treat a couple nmade up of a man
and a man differently froma couple made up of a woman

and a man. ¥’

3" This Court has enployed this kind of analysis to

identify marital status discrimnation. 1In Att’y Cen.

v. Desilets, 418 Mass. 316 (1994), a landlord cl ai ned
to have refused to rent to an unnarried coupl e not
because they were unmarried but because of their
presuned sexual conduct. This Court’s analysis in
that case can be applied here to show t he defendants
use “sex” as a basis for refusing the plaintiffs
marriage |icenses.

If a [male-female] couple A wanted to obtain

a mrriage license, they wuld have no

obj ecti on. If [male-male or femal e-fenale]

couple B wanted to obtain a rmarriage

license, they would have great objection.

61



In sum by constraining each individual
plaintiff’s choice of partner by the individual’s sex,
and by restricting marriage to couples of a different
sex, the controlling factor in the defendants’ action

is “sex” and therefore constitutes a sex-based
classification under article 1.

Finally, defendants are sure to raise here, as
they did below, an interimreport of a special study
conmi ssion on the ERA to suggest a limted
construction of the term*®“sex.” That report is not
| egislative history and has no bearing here. It was
i ssued after the |egislature had voted to approve of
the ERA a second tinme and just two weeks before the
ratification vote on Novenber 2, 1976. Nor was it

presented to the voters. Special Study Comm ssion on

the Equal Rights Amendnent, First Interim Report

(Cct ober 19, 1976). The Commission’s charge, and its
report, was to aid the legislature in “review and
formul ation of state laws” if the ERA passed. Acts &
Resol ves 1975, c. 26 (establishing Conm ssion). The

Comm ssion’s opinion that “honosexual marriage” woul d

The controlling and di scrim nating

di fference between the two situations is the

difference in the [sex] of the two coupl es.
Id. at 320.
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be “unaffected” by passage of the ERA, id. at 21 (“An
equal rights anendnent will have no effect upon the
al | onance or denial of honbsexual nmarriages”), is
sinply the inpression of the special comm ssion. CQur
Constitution now provides that, whatever the context,
a “statutory classification based solely on sex,” is

suspect. Opinion of the Justices, 374 Mass. at 842. 3

2. The Defendants’ Cannot Rely on Supposed
Bi ol ogical Differences To Avoid The
Plaintiffs’ Sex Discrimnation Caim

G ven the classification by sex, the question

becones one of justification. It is the defendants’

% Nothing in the legislative history of the ERA

excepts this case fromits anbit. The ball ot
materials submtted to the electorate in 1976 said
nothing to that effect:
The proposed anmendnent would provide that
equality wunder law may not be denied or
abridged on the basis of sex, race, color,

creed or national origin. Thi s amendnent
adds one sentence to Article | of Part of
the First of the Constitution which now
cont ai ns an i ndi vi dual st at enent of

individual rights, including the right to

enjoy and defend life and liberty and the

right to acquire and protect property.
Add. 1.

No other official information about the scope of
t he amendnent was provided to the voters by the
Commonweal t h, but unofficial materials did discuss the
potential inpact of an ERA on marriages of sane-sex
couples. Anong the unofficial materials circulated to
voters (unlike the uncirculated InterimReport) was a
panphl et of the Massachusetts Taxpayers Foundati on
Inc., which stated that ERA opponents believed it
woul d “lead[] to honosexual marriages.” Add. 4.
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burden to denonstrate that the sex distinction used to
exclude the plaintiffs frommarriage i s necessary to
further a conpelling state interest and that the
classification is narrowWy tailored to advance that
interest. MAA 378 Mass. at 354.

The defendants cannot neet this heavy burden.
They did not even attenpt to do so bel ow, and instead
attenpted to avoid the question altogether by claimng
t hat bi ol ogical differences between same-sex coupl es
and di fferent-sex couples obviated the need for a sex
di scrimination analysis.® On the argunent that
different-sex couples can “theoretically” procreate
with each other and no sanme-sex couple can procreate
W t hout access to reproductive technol ogy, the
def endants argued that sane-sex and different-sex
couples are not simlarly situated. The defendants’
dodge should fail because they fundanentally

m sunder st and equal protection |aw and nmarriage | aw. *°

39 Bel ow, defendants point to two cases, Comm V.

MacKenzi e, 368 Mass. 613 (1975), and Lowell v.

Kowal ski, 380 Mass. 663 (1980), where bi ol ogi cal

di fferences matter concerning determ nation of
parentage in a nonmarital context. Those cases, while
valid, are sinply inapposite here.

40 As shown above, it is the individual’s right to
marry, and the individual’s right to be free from
di scrimnation, which is at issue here. The
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The marriage |laws in Massachusetts, that is, the
| aw of marriage, annul nent and divorce, as witten and
as interpreted by the courts, vitiate any attenpt to
conjure up procreation as the reason for marri age.
Procreation is not and never has been the | egal
foundation of marriage. See Part |V D bel ow and
Procreation Brief.*

The defendants’ procreation argunent is sinply a
new gl oss on the old definitional argunent. Sone
other courts, |like the defendants here, have attenpted
to evade the obvi ous sex-based discrimnation built
into the marriage |aws by arguing that the prohibition
of marriage for same-sex couples flows fromthe

definition of marriage. See, e.g., Jones v. Hall ahan,

501 S.wW2d 588, 589 (Ky. 1973) (“[A]ppellants are
prevented frommarrying ... by their own incapability
of entering into a marriage as that termis defined”).

But nore recently, courts have rejected this reasoning

def endants cannot sinply change the conparator class
to avoid analysis of its discrimnation.

4 Conmpare United States v. Virginia, 518 U. S. 515,
535 (1996) (“VM”)(striking exclusion of wonen from
previously all-male mlitary college; “[B]enign
justifications proffered in defense of categorical
exclusions will not be accepted automatically; a
tenabl e justification nust describe actual state
pur poses, not rationalizations for actions.”).
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as “circular and unpersuasive” since it fails to
address whether the prohibition itself is
di scrimnatory and constitutionally perm ssible.

Baehr, 852 P.2d at 61. See also Loving, 388 U S. at 3

(rejecting idea that a marri age between a white person
and person of color was not a true marriage).
Resorting to procreation as the a priori definition is
a canard which nust fail.

The simlarly situated argunment fails for other
reasons as well. First, same-sex couples and
different-sex couples are simlarly situated with
respect to procreation. Both sanme-sex and
het er osexual couples nmay be unable to procreate or
uninterested in the prospect. Both sanme-sex and
di fferent-sex couples foster children, adopt children,
concei ve children by neans of assisted conception and
surrogacy, and form blended famlies with children

from previous rel ationshi ps. *

42 Conmpare VM, 518 U.S. at 541 (nothing in the goal
of producing citizen soldiers, VM’s “"raison d etre’”
is inherently unsuitable to wonen). Here, the

def endants’ proposed raison d etre of marriage,
procreation, is not inherently unsuitable to

i ndividuals who wish to marry soneone of the sane sex.
The Supreme Court cautioned courts to take a “hard

| ook” at sex-based generalizations, and may not rely
on “overbroad” generalizations to “perpetuate
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Second, the fact that many heterosexual couples
al so concei ve children through heterosexua
intercourse is not an argunment about procreation, but

about a particular neans of bringing children into a

famly, i.e., through a particular sexual act. As
descri bed above in Part 111, settled | aw establishes
these matters as core personal concerns, not state
interests. Part IV D bel ow al so denonstrates that this
particular act is not even required for a marriage to
be valid. Individuals of different sexes may marry
even if they have no procreative capacity or intent,

i.e., those for whom bi ol ogi cal reproduction is at

nost “theoretical.” The defendants’ resting their
argunent on this prem se reflects assunptions which
| ack legal foundation and is “nore fanciful than

real.” Coffee-Rich, Inc. v. Commir of Pub. Health,

348 Mass. 414, 424-25 (1965).

Third, this Court has been skeptical about
bi ol ogi cally based defenses in sex discrimnation
cases. For example, in MAA a group sought to defend
its exclusion of boys fromgirls sports teans by

reference to “functional differences deriving in the

historical patterns of discrimnation.” 1d. at 541,
542 (internal citations omtted).
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main frombiology.” MAA 378 Mass. at 357. Ruling
that being nale or female is not a proxy for function,
this Court rejected that rationale. 1d. at 358. It
reasoned that “if all high school boys outstripped all
hi gh school girls in all athletic endeavors, [then]
total separation mght be justifiable” because then
there would be a “line drawn in truth.” Id.

(enphasis supplied). But that certitude about
athletic prowess was lacking in MAA and it is

| acki ng here as well. Defendants cannot ignore that

many different-sex couples are in exactly the sane

position as the plaintiffs with respect to

procreation, i.e., they cannot procreate w thout the
assi stance of reproductive technol ogy, or they wish to
bring children into their lives through foster care,
adoption, or a prior relationship. There is no line
in truth that separates all different-sex couples from
all same-sex coupl es.

Rel atedly, as M AA al so denonstrates, the
defendants’ claimis also prem sed on inpermssible
general i zations and stereotypes. To rely on general -

i zations about procreative capacity as the basis for
determ ning who shall participate in legal rights, as

def endants do here, harkens back to an era in which

68



wonen were defined by their procreative abilities and
by “[t]he paranount destiny ... [of fulfilling] the

offices of wife and nother.” Bradwell v.

IIlinois, 83 U 'S. 130, 141-42 (1872).% Hstorically,
wonen were restricted fromaspects of public life
because their essential roles were those of wife and

nother. See, e.g., Miuller v. Oregon, 208 U. S. 412,

422-23 (1908) (upholding legislation limting the
maxi mum nunber of hours a woman coul d work based on
her “physical structure and a proper discharge of her
mat ernal functions”). This Court has been careful to
rej ect such stereotypes in the past, e.g. MAA 378

Mass. at 359-62; Opinion of the Justices, 303 Mass. at

651-652 (laws restricting married wonen’ s enpl oynent
had no relation to protecting maternal health and
marital relations), and it should reject this
attenpted reincarnation of generalizations about
procreative capacity to limt the rights of

i ndi vi dual s.

3 The defendants al so necessarily invoke the

stereotyped notion that only nen and wonen can have
children and rear them properly, a proposition at odds
with this Court’s acknow edgnent of gay and | esbhi an
famlies, and the legislature’s inplicit encouragenent
of those famlies by adoption and reproductive

technol ogy. See infra Part |V D.

69



Finally, sane-sex and different-sex couples are
simlarly situated with respect to the nutual |ove and
comm tment expected in the marital relationship, see
Am ci Curiae Brief of Massachusetts Psychol ogi cal
Ass’n et al. (“Mass. Psychological Ass’'n Brief”) and
in needing the structures and supports provi ded by
civil marriage. See also Boston Bar Ass’'n Brief.
There is sinply no “line drawn in truth,” MAA 378
Mass. at 358 which distinguishes all sane-sex coupl es
fromall different-sex couples. Strict scrutiny is
required here. (See Part |V A for application of
test).

C. The Sexual Orientation-Based D stinctions

Cannot Survive the Heightened Scrutiny Required
by The Constitution.

Separate and distinct fromthe defendants’ use of
sex-based rules in applying the marriage statutes is
its use of sexual orientation-based classifications.
| f the concept of being gay or |esbian neans anyt hing,
it includes those who wish to share their nost
intimate relationship with a partner of the sane
gender. Unlike rules preventing consangui neous or
under-age marri ages which operate evenly across the
popul ati on and apply to everyone, rules preventing

i ndi viduals frommarrying others of the sane sex
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operate systematically to exclude the class of gay nen
and |l esbians. By prohibiting a man frommarrying a
man, and a wonman from nmarryi ng a woman, the defendants
are essentially barring all gay and | eshi an

i ndi viduals frommarrying the person of their choice.

Al though this Court has not yet had an
opportunity to address this question, governnental
di stinctions based on sexual orientation should be
regarded suspiciously and justified by conpelling
state interests which are narrowy tail ored.

The first sentence of Article |I provides the
necessary constitutional basis. |In contrast to the
specifically enunerated characteristics in the second
sentence (the ERA) which automatically receive strict
scrutiny,* the first sentence provides a broad
equal ity guarantee capaci ous enough for according
strict scrutiny discrimnation clainms based on ot her

characteristics.

4 These classifications are accorded strict judicial

scrutiny wthout argunent and w thout reference to
federal law. King, 374 Mass. at 21 (given listing of
characteristics in state ERA, “we conclude that the
peopl e of Massachusetts view sex discrimnation with
t he sane vi gorous di sapproval as they view racial,
ethnic and religious discrimnation”) (footnote
omtted); Lowell, 380 Mass. at 665-66 (ERA “nore
stringent” than 14'" Arendnent).
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Even though the two sentences of article | are
mutual ly reinforcing regarding equality, this Court
anal yzes them separately. For exanple, this Court
opi ned that a proposed statute violated the first
sentence of article | so there was no need to
undertake a separate analysis under the ERA. Opi nion

of the Justices, 373 Mass. 883, 887 (1977).

Simlarly, in Powers v. WIkinson, 399 Mass. 650

(1987), this Court noted that the plaintiff conceded
that the ERA does not expressly address nonnarital
children, id. at 657, n. 11, but then went on to
address a claimunder the first sentence. 1d. at 656,
n.10 (declining to reach claimon behalf of nonmarital
children where no state action alleged). See also

Pl anned Par ent hood, 424 Mass. at 595, n.10 (rejecting

equal protection argunent, but noting plaintiffs had
not made a claimunder the ERA); MAA 378 Mass. at

351 (“The equal protection guaranty and a fortiori an

equal rights anendnent condemn di scrim nati on whet her
mal e or female”); Me, 382 Mass. at 663 (Hennessey,
C.J., dissenting) (dif-ferentiating between the first
sentence “and the related provision in the Equal

Ri ghts Amendnent”).
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It should be obvious that the ERA is not the sumtotal
of equality guarantees in Article I.

1. The Protections in Article | Wre Expanded
by the ERA

The cl assifications deened automatically suspect
are listed in the ERA. However, even a recent case of
this Court denonstrates that characteristics not
listed in the ERA may receive heightened review. In

Doe v. Commir of Transititional Assistance, 437 Mass.

521 (2002), this Court noted that in “matters
concerning aliens” the Declaration of Ri ghts provides
protections co-extensive with the federal rights. Id.

at 408-09, citing Frost v. Commir of Corps. &

Taxation, 363 Mass. 235, 238 & n.3 (1973). Since
al i enage cl assifications receive heightened review,

see, e.g., Gahamv. R chardson, 403 U S. 365, 376

(1971); Plyler, 457 U S. at 220, the courts are not
bound to Iimt suspect classes to those enunerated in
t he ERA.

2. Sexual Orientation Classifications Warrant

Hei ght ened Scrutiny Under the Massachusetts
Consti tution.

I n addressi ng questions of suspect class, this
Court has at times | ooked to the federal standards

under the 14'™ Anendnent. See, e.g., Wllians v. Sec'y
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of Exec. Oc. O Hum Servs., 414 Mass. 551, 564

(1993); Murphy v. Dept. of Indus. Accidents, 415 Mass.

218, 226 (1993). Since no Suprene Court decision has
yet addressed this claim it is an open question under
federal |aw. %

Classifications neriting hei ghtened judicial
scrutiny in the federal systeminclude race, national

origin, sex, alienage and illegitimcy. See Laurence

Tri be, Anerican Constitutional Law ch. 16 (1988). Sone

of the factors deened to have rel evance in determning
whet her a cl assification warrants hei ghtened scrutiny
i ncl ude:

zzsWhet her the group at issue has been subjected
to a history of purposeful unequal treatnent;

zesWhet her the di sadvantaged class is defined by a
trait that “frequently bears no relation to
ability to performor contribute to society” or
“has been saddled wth unique disabilities
because of prejudice or inaccurate
stereotypes”; and

eswhet her the group has “historically been
relegated to ... a position of political
power | essness”.

45 A 9'" Circuit panel found the nmilitary’s anti-gay

policy to discrimnate unlawfully on the suspect basis
of sexual orientation in Watkins v. U S. Arny, 847
F.2d 1329, 1349 (9'" Cir. 1988), vacated, 875 F.2d 699
(en banc), cert. denied, 498 U S 957 (1990). The en
banc court ordered relief for Sgt. Perry Watkins on

ot her grounds, and declined to address the
constitutional issues. Two judges of that court
concurred on the suspect class grounds. Watkins, 875
F.2d at 723-731 (Norris, J., concurring), id. at 731
(Canby, J., concurring).
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See C eburne v. Ceburne Living Ctr., 473 U. S. 432,

440-441 (1985), id. at 442 (denying designation
because nental ly retarded people have a reduced
capacity to function in the everyday world); Plyler,
457 U.S. at 216, n. 14, id. at 219, n.19 (denying
desi gnation to undocunented resident aliens); Mss.

Bd. of Retirenment v. Miurgia, 427 U S. 307, 313 (1976)

(denyi ng designation to persons over 50 who have no
pervasive history of unequal treatnent, no need for
protection frommajoritarian political process, and
have physical limtations which accrue wth age);

Frontiero v. Richardson, 411 U S. 677, 684-87 (1973)

(plurality) (sex is suspect class); San Antoni o | ndep.

Sch. Dist. v. Rodriguez, 411 U. S. 1, 28 (1973)(denying

designation to “large, diverse and anorphous” class of
poor people chall enging school funding where they were
“unified only by the commopn factor of residence in

districts that happen to have | ess taxable wealth than

other districts”).?

46 \Where early cases |ooked to whether the trait

defining the class was i mutabl e, the Suprene Court
has never held that only classes with imutable traits
can be deened suspect. Ceburne, 473 U S. at 440-41;
Murgia, 427 U.S. at 313; Rodriguez, 411 U S. at 28.

Cl assi fications have been subject to hei ghtened
scrutiny based on characteristics that can change as a
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Application of these factors, none of which is
required in all cases, weighs in favor of finding
di scrim nation agai nst gay nen and | esbians to be
“suspect.” For exanple, former Justices Brennan and
Mar shal | opi ned:

[ H onbsexual s constitute a significant and
i nsul ar mnority of this country’s
popul ati on. Because of the immediate and
severe opprobrium often manifested against
honosexuals once so identified publicly,
menbers of this group are particularly
powerl ess to pursue their rights openly in
the political arena. Mor eover, honosexual s
have historically been the object of
pernicious and sustained hostility, and it
is fair to say that discrimnation against
honmosexuals is likely . . . to reflect deep-
seat ed prejudi ce rather t han
rationality.

Rowl and v. Mad River Local Sch. Dist., 470 U. S. 1009

(1985) (Brennan, J., and Marshall, J., dissenting,

fromdenial of wit of certiorari).

legal matter (alienage, legitimcy and race) or
factual matter (religion, sex), but those

cl assifications require heightened scrutiny

regardl ess. Second, even if imutability is rel evant,
i mut abl e does not nean genetic. See Hernandez-
Montiel v. INS, 225 F.3d 1084, 1092 (9'" Cir. 2000)

(1 mut abl e means the character-istic cannot change or
shoul d not be required to change because it is
fundanental to identity or conscience). The
conceptual and practical difficulties of an
immutability anal ysis, and whet her sexual orientation
derives fromnature or nurture, need not be resolved
here to decide this case. See Kenji Yoshino,
Assim |l ationist Bias in Equal Protection: The
Visibility Presunption and ‘Don’t Ask, Don't Tell,”
108 Yale L. J. 485, 490-91 (1998).
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3. Application of the Federal Franmework
Requires a Finding that Gay Men and Lesbi ans
Are a Suspect C ass.

a. Gay Men and Lesbi an Wnen Have Endured a
Hi story of Purposeful Discrimnation.

A key predicate to finding a class suspect is a
hi story of intentional discrimnation or destructive
stereotypi ng against individuals in the targeted
group. Mirgia, 427 U S. at 313; Rodriguez, 411 U. S
at 28; Ceburne, 473 U S. at 441. For exanple, in
appl yi ng hei ghtened scrutiny to classifications
di sadvant agi ng nonmarital children, the Suprene Court
noted that nonmarital children should not be burdened
by society’s condemation of irresponsible |iaisons.

Weber v. Aetna Cas. & Sur. Co., 406 U. S. 164, 175

(1972).

By contrast, in cases involving classifications
burdeni ng groups that have not historically been
subj ected to purposeful discrimnation, strict

scrutiny is not applied. Lyng v. Castillo, 477 U S.

635, 638 (1986) (close relatives); Mirgia, 427 U S. at

313 (persons over 50). See also Tobin s Case, 424

Mass. 250, 252 (1999) (age not a suspect class).
It is fair to infer the existence of discrim

i nati on agai nst gay people in Massachusetts froma
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variety of sources. First, various anti-discrimnation
| aws in enpl oynent, education, public accommopdati ons
and hate crimes, see infra n.55, denonstrates
under | yi ng societal discrimnation. Conpare
Frontiero, 411 U S. at 687 (existence of Title VII a
basis for finding sex based classifications
“inherently invidious”).

Second, this Court has already recognized the
exi stence of bias against gay people. Mizzy v.

Cahill ane Motors, Inc., 434 Mass. 409, 413-14(2001)

(reference to | eshian’s sexual orientation in jury

i nstructions m ght provoke juror bias); Conm v.

Pl unkett, 422 Mass. 634, 641 (1996) (“juror attitudes
toward honosexuality may be inportant” in a nurder
case involving two gay nen). Sonetinmes discrimnatory

intent is baldly stated. Irish-Arerican Gay, Lesbi an

& Bisexual G p. of Boston v. Boston, 418 Mass. 238,

251 (1994) (parade organizers refused participation to

an openly gay contingent), rev’'d on other grounds,

Hurley v. Irish American Gay, Lesbian, Bisexual G p.

of Boston, 515 U.S. 557 (1995). See also Mary L.

Bonauto & Karen L. Loewy, Sexual Orientation

Discrimnation: APlaintiff’s Perspective, in

Massachusetts Enpl oynent Law ( MCLE forthcom ng)

78



(di scussing sexual orientation-based clains of
enpl oynent di scrimnation).

Third, published reports in Massachusetts and
el sewhere docunent discrimnation. A recent report
fromthe United States Surgeon General acknow edged
that “our culture often stigmatizes honbsexual

behavior, identity and relationships.”?

According to
a local 1999 Youth Ri sk Behavior Survey, |esbian, gay
and bi sexual youth are nearly three tines as likely as
their non-gay peers to have been involved in a

physi cal fight at school and three times as likely to
have been threatened with or injured by a weapon at

school . %8

Personal safety remains a critical issue:
the last thirteen annual reports of the Viol ence
Recovery Program at the Fenway Community Health Center
in Boston docunent a total of 2,190 bias incidents in
Massachusetts invol ving anti-| esbian, gay, transgender

and bi sexual violence. |In a survey conducted by the

O fice of Boston Mayor Kevin H Wite in the early

47 The Surgeon General’'s Call to Action to Pronote

Sexual Heal th and Responsi bl e Sexual Behavi or (June
2001): http://ww. surgeongneral . gove/library/
sexual heal th/cal | . ht m

8 See Massachusetts Dept. of Ed., 1999 Massachusetts
Yout h R sk Behavi or Survey, at 24 (May 2000) avail abl e
at www. doe. mass. edu/ | ss/yrbs99/toc. htm .
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1980’ s, of the 1500 gay and | esbi an respondents
reporting, over half had been subject to verbal abuse
in Boston, nearly a quarter had been physically
attacked or robbed, and twenty percent had faced job
di scrimnation.*°

Fourth, the very history of the exclusion of
sane-sex couples fromnmarriage despite the facial
neutrality of the statutory schene denonstrates

pur poseful discrimnation. See, e.g., New York Tines

Co. v. Comir of Rev., 427 Mass. 399, 406 (1998) (An

equal protection violation “need not ... be prem sed

solely on explicit policy. As Yick W v. Hopkins and

its progeny show, discrimnatory intent may be

gat hered from evi dence regardi ng the actual

adm nistration of a facially neutral law') (internal
citations omtted). This is not a situation in which
different treatnment is unrelated to discrimnation
Rather, this is precisely an instance in which “the
deci si onmaker ... selected or reaffirnmed a course of
action at least in part because of, not nmerely in

spite of its adverse effects on an identifiable

4 The Fenway material is available by calling (617)

927-6250. See al so The Boston Project, A Profile of
Boston’'s Gay and Lesbian Community, Prelimnary Report

of Findings at 6-7 (1983).
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group.” Ford v. Town of Gafton, 44 Mass. App. O

715, 730 (internal quotations omtted), rev. den., 427

Mass. 1108, cert. den., 525 U. S. 1040 (1998). The

Legi sl ature has concurred with this discrimnatory
application. Wen it added “sexual orientation” to
various non-discrimnation laws in St. 1989, c. 516,
it specifically provided that those anmendnents shoul d
not be construed to allow marri age between sane-sex
couples. 1d., § 19.°°

In sum both historically and in present tines,
there is a substantial record of purposeful
di scrim nation agai nst gay and | esbi an people, both by
t he broader comunity and by government itself. >}

b. Lesbians and Gay Men Have the Ability to

PerformlIn Society Unrelated to Their
Sexual Orientation.

The second factor used in the suspect class

anal ysi s asks whether the characteristic which defines

0 National exanples of discrimnation, as well as a
relative lack of political power, are addressed in the
Am ci Curiae Brief of U ban League of Eastern
Massachusetts et al. (“CGvil R ghts Brief”).

°  Conprehensive treatments of this topic include are
in Patricia Cain, Litigating for Lesbhian and Gay
Rights: A Legal H story, 79 Va. L. Rev. 1551 (1993);
Devel opnents in the Law Sexual Oientation and the
Law, 102 Harv. L. Rev. 1508, 1556 (1989); Rhonda

Ri vera, Qur Straight Laced Judges, 30 Hastings L. Rev.
799 (1979); John DEmlio & E. Freedman, Intimte
Matters: A History of Sexuality in Anerica (1988).
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the group bears upon any ability to performin or
contribute to society. Frontiero, 411 U S. at 686;
Cl eburne, 473 U.S. at 440-41. The lack of a

rel ati onship between the trait and ability is likely
to reflect “prejudice and antipathy.” d eburne, 432
U S at 440. On the other hand, if a | aw burdens a
cl ass of people with genuinely reduced abilities,
hei ght ened scrutiny may not be appropriate. 1d., at
442-43 (nmentally retarded persons have reduced ability
to function in the everyday world); Mrgia, 427 U.S.
at 313 (physical infirmties accrue with age).

Conpare Tobin's Case, 424 Mass. at 252 (challenge to

statute termnating worker’s conpensation benefits at
age 65; class of persons over 65 not suspect); id., at
252 n. 2 (handi capped i ndividuals not nenbers of a

suspect class); WIllians v. Sec’y of Human Servs., 414

Mass. 551, 564 (1993) (challenge to way state provides
services and housing referrals to certain nmentally ill
persons; nentally ill not a suspect class).

As discussed in the Massachusetts Psychol ogi cal
Ass’' n Brief, professional health organizations have
established that sexual orientation, |ike gender,
religion, race and national origin, bears no relation

to ability to performor contribute to society. Like
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others in our society, gay nen and | esbian wonen, |ike
the plaintiffs in this case, formcommtted, |ong-term
and often lifetinme relationships. And |like nost of
the plaintiffs, many gay and | esbi an coupl es rai se

chil dren together successfully, as both the

| egislature and this Court have | ong recogni zed.

E.N. O, 429 Mass. at 833, (recognizing “the famly

t hat nust be accorded respect” is that of biological

not her, de facto parent and child); Connors v. Boston,

430 Mass. 31, 42 (1999) (in case involving sane-sex
donestic partnership benefits, recognizing that famly
may no | onger includes just a wage-earning father, his
dependent wife, and the couple’ s children); Adoption
of Tammy, 416 Mass. 205, 214 (1993) (allow ng adoption
of child by her two nothers will allowchild to
“preserve her unique filial ties” to non-birth
parent). In short, there is an utter “lack of any

di stingui shing characteristics”, Ceburne, 473 U. S at
441, justifying applying this statutory schene
differently to gay and | esbi an people as conpared with
all other citizens. One’s sexual orientation is a
significant part of one’ s identity, but that
orientation does not determ ne how good an enpl oyee,

citizen, partner or parent that person will be.
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c. Gay People Have Hi storically Lacked
Political Power.

The third factor sonetines considered by courts
in anal yzi ng whether strict scrutiny is appropriate
under the federal nodel is whether the group has
historically been relegated to a position of relative
political powerlessness within the majoritarian,

| egi sl ative political sphere. See, e.g., Rodriguez,

411 U. S. at 28; Plyler, 457 U S. at 216 n.14. This
criterion | ooks to the position of people in society
generally, with an eye to past discrimnation so that
nore recent progress does not vitiate the claimfor

strict scrutiny. See, e.g., Frontiero, 411 U. S. at

686 n.17 (wonen are a najority, but are stil
relatively politically disadvantaged).

Wil e gay nmen and | esbi ans have recently becone
nmore visible politically in Massachusetts, nmany stil
feel the need to hide their sexual orientation to
avoid the wi despread discrimnation and violence it
engenders. The situation of sonme nunber of gay
persons being trapped “in the closet” has a negative
i npact on the group’s ability to gain political

advantage. Watkins v. U S. Arny, 875 F. 2d 699, 727

(1989)(Norris, J., concurring).
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Despite having nade sonme strides toward
protection in Massachusetts, those recent gains do not
cone close to elimnating all the vestiges of
discrimnation. WMreover, the political process
remai ns daunting for gay people. Just one exanple
speaks volunes. Although cities |ike Boston extended
donestic partner health care benefits to unmarried
partners of city workers for a time, when Boston’'s

executive order was set aside in Connors v. Boston

430 Mass. 31 (1999), the legislature refused to anmend
the muni cipal insurance laws (as it had for years) to
allow cities and towns to provide the coverage they

wi shed. This also now included famlies who had | ost

i nsurance coverage. See Sacha Pfeiffer, SJC Nullifies

Cty Donestic Benefits Plans, Boston G obe, July 9,

1999, at Al (noting effect of ruling on ordinances in
Canbridge, Springfield and Northanpton); Panela H.

Sacks, Groups Focus on Keeping Gay Marriages Of

Bal |l ot, Worcester Teleg. & Gaz., June 30, 2002 at A2
(noting that a donmestic partner bill had stalled in
the legislature for the last ten years).

Nor are gay people well represented in their own

voices in the political sphere. Over the last thirty

years, only a handful of nmenbers of the General Court
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are or have been openly gay or lesbian at the tine
they were serving. No state-wide elected official in
Massachusetts ever has been acknow edged to be gay or
| esbi an while serving. See New England in brief/

Massachusetts: Jacques eyes statew de office, Boston

A obe, Jan. 31, 2002 at B2 (if elected, Jacques woul d
be first openly gay person elected to state-w de

of fice); Joanna Weiss, Senator’s Quiet Com ng Qut

Buoys Advocates for Gays, Boston d obe, June 2, 2000

at Bl (noting total of three openly gay |egislators).

Conpare Frontiero, 401 U S. at 686 n.17 (finding wonen

vastly under-represented in elected offices).

d. The Conduct-Based Rulings in the Federal
Cases Are | napplicable in Massachusetts.

G ven the power of the claim it is not
surprising that a nunber of |ower federal courts have
determ ned that sexual orientation classifications
merit heightened review. They have all been reversed,
however, on grounds not applicable here, i.e., that
cl assifications based on sexual orientation are
actually tied to “honbsexual conduct,” which
constitutionally may be crimnalized under federal

law, citing Bowers v. Hardw ck, 478 U. S. 186 (1986).

See Equal. Found. of Greater Cincinnati v. Cncinnati,
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860 F. Supp. 417, 434-40 (S.D. Chio 1994), rev'd, 54
F.3d 261, 267 (1995) (“Those persons who fall within
the orbit of |egislation concerning sexual orientation
are so affected ... because of their ... conduct which
identifies themas honosexual, bisexual, or hetero-

sexual .”) (enphasis in original), cert. denied & jnt.

vacated in light of Ronmer v. Evans, 518 U S. 1001

(1996).°% This reasoning is entirely inapplicable in
Massachusetts, however, given that this Court has |ong
made clear that private, consensual conduct between
consenting adults cannot be constitutionally

crimnalized. Gay & Lesbhi an Advocates & Defenders v.

Reilly, 436 Mass. 132 (2002), Comm v. Balthazar, 366

Mass. 298, 302 (1974). Stated differently, even if
Bowers remai ns good | aw under the 14'" Anendnent, and
even if it has any relevance to an equal protection
anal ysis (as opposed to due process), it provides no
gui dance to this Court construing articles I, VI, VII

and X of the Declaration of R ghts.

%2 See al so Ben-Shal omv. Marsh, 703 F. Supp. 1372,
1378-80 (E.D. Ws. 1989), rev’'d, 881 F.2d 454, 464 (7'M
Cir. 1989), cert. denied, 494 U. S. 1004 (1990); Hi gh
Tech Gays v. Def. Indus. Sec. Cearance Ofice, 668 F
Supp. 1361, 1368-70 (N.D. Cal. 1987), rev'd, 895 F. 2d
563, 573-74 (9'" CGir.), reh’ g denied, 909 F.2d 375 (9'"
Cr. 1990).
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4. This Court Should Look to Other States
Anal yses Under Their State Constitutions.

This Court may al so find persuasive the
met hodol ogy and reasoni ng adopted by other states
construing their state constitutional equality

provisions. See, e.g., MAA 378 Mass. at 350

(looking to other states); Opinion of the Justices,

374 Mass at 838-39 (sane).

In Tanner v. Oregon Health Sci. Univ., 157 O.

App. 502, 971 P.2d 435, 447 (1998), the Oregon Court
of Appeal s found sexual orientation to be a suspect
class. |d. at 46-48. |Its equal privileges and
immunities clause provides that no | aw shall “grant[]
to any citizen or class of citizens privileges, or

i mmuni ties, which, upon the sane terns, shall not
equally belong to all citizens.” O. Const., art. |

8 20. This provisionis simlar in purpose and effect
to articles I, VI, VIl and X of the Decl aration of

Ri ghts. Conpare Hol den, 11 Mass. at 405 (condemni ng

notion “that any one citizen should enjoy privileges
and advantages which are denied to all others under

like cir-cunstances”) with State v. COark, 630 P.2d

810, 814 (1981) (clause reflects “egalitarian

objections to favoritismand special privileges for a
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few). This Court, like the Oregon courts, have
acknow edged an i ndependent state constitutional
jurisprudence while still |ooking to the federal

tiered system Conpare Cark, 630 P.2d at 814 with,

e.g., Mirphy, 415 Mass. at 232 n.19; Marcoux, 375

Mass. at 65 n. 4. °3

In Tanner, the court held that the state
constitution requires a state university to extend
health and life insurance benefits to the partners of
gay and | esbi an enpl oyees. 971 P.2d at 448. Applying
the two-part test for defining suspect classes

established in Hewtt v. St. Acc. Ins. Fund Corp., 653

P. 2d 970, 977 (1982), it found that (A) sexua
orientation is immutable in the sense that it is a
characteristic which has historically been regarded as
defining a distinct, socially-recognized group; and
(B) that gay people “have been and continue to be the
subj ect of adverse social and political stereotyping.”

971 P.2d at 446-47.°%

3 |n Baker v. Vernont, Justice Dooley stated that the

Tanner framework was consistent with Vernont | aw as
wel | . Baker, 744 A 2d at 891-93 (Dool ey, J.
concurring).

5 The fact that the defendants deni ed benefits to al

unmarri ed people -- gay and non-gay -- was nO excuse
for ignoring the disparate inpact on the group of gay
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As to the first prong of the analysis, this
Court, too, has inplicitly acknow edged gay people to
forma distinct group in the famly-rel ated cases of

Adoption of Tammy, Adoption of Susan, Connors v.

Boston, and EN.O v. L.MM, as well as in the

crimnal case of Plunkett and the enpl oynent
di scrim nation case of Mizzy. The |egislature has

done so explicitly. °°

As an appellate court in
California recently ruled in a case condeming the use
of perenptory challenges to renove gay jurors under
the state constitution, gay people "certainly share

t he common perspective of having spent their lives in

a sexual mnority, either exposed to or fearful of

persecution and discrimination.” People v. Garcia,

77 Cal. App. 4'M 1269, 1276 (2000).
As to the second prong, this Court, |ike other

courts, should recogni ze that gay people “share a

men and | esbians. [|d. at 447-48. See al so Nanba v.
McCourt, 185 O. 579, 591-92, 612-613, 204 P.2d 569

(Or. 1949) (facially neutral law which in fact
penal i zed al i ens).

® See, e.g., GL. c. 151B, § 4 (forbidding sexua
orientation discrimnation in enploynent, housing,
credit and services); G L. c. 272, 8 98 (sane re
public accommodations); GL. c¢c. 76, 8 5 (sane re
public education); GL. c. 272, 8 39 (sane re hate
crinmes).
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hi story of persecution conparable to that of blacks
and wonen” and that “[o]Jutside of racial and religious
mnorities, ... no group ... has suffered such
perni ci ous and sustained hostility.” Garcia, 77 Cal.
App. 4'" at 1276, 1279 (internal citation and
quot ati on omitted).>®

The reasoning of these other courts should be
persuasive to this Court in finding classifications
based on sexual orientation subject to strict scrutiny

under the Massachusetts Constitution.

5. The Sexual Orientation Classification Fails
Strict Scrutiny.

Under the persuasive criteria established by the
Suprene Court as well as by other state courts
interpreting their constitutions, this Court should
find that classifications based on sexual orientation
are legally invidious. Article I nust be construed to

require the state to justify its exclusion of the

°¢ At least one other California appellate court now
refers to sexual orientation as a suspect cl ass.
Children’s Hosp. & Med. Ctr. V. Bonta, 97 Cal. App. 4'"
740, 769 (Ot. App., 1°' Dist 2002) (stating sexual
orientation is a suspect class). Conpare Gay Law
Students Assoc. v. Pac. Tel. & Tel. Co., 24 Cal. 3d
458, 469, 595 P.2d 592, 599 (1979) (discrimnation

agai nst gays viol ates equal protection provisions of
state constitution).
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plaintiffs frommarriage under a strict scrutiny
analysis. See also Part IV A (2)(b).

D. The Distinctions Defendants Assert in the
Marriage Laws Lack a Rational Basis.

Assum ng, arguendo, that this Court rejects al
of plaintiffs’ above clains, it should still order
relief on the grounds that the exclusion of plaintiffs
frommarriage | acks a rational basis. The presunption
of a statute’s constitutionality is hardly tantanount
to a judicial rubber stanp. Al legal classifications
must, at a bare mninum be “rationally related to
furtherance of a legitimate state interest.”

Di ckerson v. Att’y Gen., 396 Mass. 740, 743 (1986);

Mur phy v. Commir of Dept. of Indus. Accidents, 415

Mass. 218, 226-27 (1993).° As the Supreme Court has
expl ai ned,

By requiring that the classification bear a
rational relationship to an independent and
legitimate |egislative end, we ensure that
classifications are not drawn for the
pur pose

°® In the Trial Court, the defendants recharacterized
this conventional analysis by suggesting that
plaintiffs shoul der a burden of denonstrating there
are no concei vabl e grounds supporting the application
of the marriage laws. Their support was dicta froma
case making a facial challenge to a statute, Aninmal
Legal Def. Fund, Inc. v. Fisheries & Wldlife Bd., 416
Mass. 635, 642 (1993), but it acknow edged the general
applicability of the Dickerson test. 1d. at 641.
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of disadvantagi ng the group burdened by the
| aw.

Romer, 517 U.S. at 633, id. at 635 (no rational basis
for state constitutional anendnment which nade gay
peopl e unequal to everyone else). The excl usion of
the plaintiffs frommarriage fails this “conventiona
and venerable” test. [|d. at 635.

Both prongs of [1] legitimate state interest and
[2] rational relation nust be satisfied. The court
must “l ook carefully at the purpose to be served” and
“the degree of harmto the affected class.” English

v. New England Med. Ctr., 405 Mass. 423, 428 (1989).

To survive rational basis review, the Court nust find
that “an inpartial |awraker could logically believe
that the classification would serve a legitinate
public purpose that transcends the harmto nenbers of
t he di sadvantaged class.” 1d. at 429.

This Court has struck laws on rational basis

58

grounds for both reasons. Sone statutes were struck

%8 See, e.g., Coffee-Rich, 348 Mass. at 423-25 (|l aw
forbi ddi ng product’s sale due to fears of m sl abeling
and consumer confusion was irrational, and concern
about repackaging was “nore fanciful than real”);
Hal | - Orar Baking Co. v. Comir of Labor and Indus., 344
Mass. 695, 707 (1962) (arbitrary to treat sellers of
different products differently), and id. at 705
(statute “inappropriate and ineffective” in addressing
concerns about product uniformty); Bogni v. Perotti,
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as arbitrary, even in the econonm c context where
judicial reviewis “particularly” linmted.*® Town of

Hol br ook v. Town of Randol ph, 374 Mass. 437, 442

(1978). In addition, when a connection between a
clained state interest and the classification is nore

i magi ned than real, Coffee-Rich, 348 Mass. at 424-25,

this Court has not hesitated to invalidate the statute

on rational basis grounds.

224 Mass. 152, 159 (1916) (arbitrary to nmake it nore
difficult for |abor organizations to secure
injunctions than for others); Mirphy, 415 Mass. at 230
(reducing costs and deterring frivol ous appeals too
attenuated fromclassification burdening only
represented parties with a filing fee); Mnsfield
Beauty Acad. v. Bd. of Reg., 326 Mass. 624, 626-27
(1951) (no rational relationship between the public
health and statute barring charges for materials used
in connection with customers serviced at hairdressing
school s); Sperry & Hutchinson Co. v. Dir. of Div. on
Necessaries of Life, 307 Mass. 408, 418 (1940) (Il aw
forbidding gas stations to issue trading stanps has no
real and substantial relation to state goal of
preventing fraud); Opinion of the Justices, 303 Mass.
at 651-53 (bills disqualifying married wonmen from

enpl oynent bear no rational connection to | aws
regulating marital relations or the health of

not her s) .

°  This case does not inplicate the judicial

reluctance to second-guess the legislature in
econom ¢, tax and cash benefit progranms. Those
prograns depend on nyriad and blunt classifications to
operate efficiently. See, e.g., FCC v. Beach

Communi cations, 508 U. S. 307, 315 (1993) (rejecting
chal l enge to distinction between two types of cable
television facilities; requiring challenger to negate
every concei vabl e reason for the distinction).
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For the reasons set forth bel ow, none of the
defendants’ clained justifications for excluding the
plaintiffs frommarriage survives rational basis
revi ew

1. “Procreation” Is Not A Legitinate State
Interest As Applied Here and Has No Rati onal

Rel ati onship to the Exclusion of Plaintiffs
From Marri age.

The defendants assert that procreation is the
mai n purpose of marriage, and that all male-female
coupl es are distingui shed from sanme-sex couples with
respect to the fornmer’s “theoretical” capacity to
procreate. This resort to “procreation” is not
surprising, given that it is the only basis upon which
the state can even try to distinguish commtted sane-
sex couples fromcommtted different-sex coupl es
(al though, of course, it does not even purport to
address the individual discrimnation at issue here).
As the South African Constitutional Court ruled
recently,

[ Gays and | esbi ans in sane- sex life

partnerships are as capable as heterosexua

spouses of expressing and sharing love in
its manifold fornms including affection,
friendship, eros and charity ... They are
likewi se as capable of formng intimte,
permanent, commtted, nonoganous, |oyal and
enduri ng rel ati onshi ps; of furni shi ng

enotional and spiritual support; and of
provi ding physical care, financial support
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and assistance in running the comon
household ... Finally, ... they are capable
of constituting a famly, whether nuclear or
extended, and of establishing, enjoying and
benefiting from famly life which is not
di stinguishable in any significant respect
fromthat of heterosexual spouses.

National Coalition for Gay & Lesbian Equality v.

M nister of Home Affairs (1999) (interpreting

immgration |law to extend spousal protections to sane-
sex coupl es). ®°

a. Procreation I's Not A Concern of the
Marri age Laws.

Rati onal basis anal ysis does not occur in a
vacuum A purported state interest in “procreation”
must be examned in light of the fact that the choice
of whether to beget or bear children is one for the
i ndi vidual -- whether married or single -- and not the
state.® Consistent with this prem se, the
Commonweal th has never required an individual or those

individuals in a couple to procreate in order to

®  The opinion can be found at http://wwm. concourt.

cog. za/ j udgnent s/ 1999/ nat coal . pdf (Dec. 2, 1999).
This international case is also discussed in the
I nternational Brief.

®. The Suprenme Court has insisted that married couples
need not procreate, Giswld v. Connecticut, 381 U S
479 (1965), and that consummation through sexual
intercourse is not essential to the freedomto marry.
Turner v. Safley, 482 U S. 78 (1987).
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marry. Ceneral Laws c. 207 is utterly devoid of any
procreation requirenent. The Commonweal th has al ways
licensed marriages between elderly, sterile and even
i npotent parties.

The other marriage related | aws: annul ment | aw --
concerning what nakes a marriage invalid at the
request of one party; and fault-based divorce |aw --
concerning when the |l egislature believes a marriage
has failed -- show that the ability (or actuality) of
bi ol ogi cal procreation is not a concern of the
marriage laws. The inability to beget or bear
children biologically (i.e. sterility) has never been
and is not now a ground for invalidating or ending a
marriage in Massachusetts (absent fraud).® See
generally G L. c¢c. 207, 8 14 (annulnent); G L. c. 208,
8 1 (fault-based divorce); Charles P. Kindregan, Jr. &

Monroe L. Inker, 1 Mass. Prac. Famly Law & Practice §

®2 Significantly, divorce and annul nent have been

avai l abl e for reasons affecting the conpani onship of
the couple and their commtnent to one another. See,
e.g., GL. c. 208, 81 (listing adultery, inpotency,
utter desertion, gross and confirmed habits of

i ntoxi cation and cruel and abusive treatnent as
grounds for divorce). See also Historians’ Brief

di scussing evolution of marriage to conpani onate nodel
and Boston Bar Ass’'n Brief which shows the | aw
reflects assunption of conpani onate nmarri age.
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21.11 (2d ed. 1996) (inpotence means an inability to
copul ate; it does not mean sterility).
Nor is consunmmation a required elenment for a

valid marriage. Franklin v. Franklin, 154 Mass. 515,

516 (1891). The sane is true as to ongoi ng sexual

relations. Reiersen v. Commir of Rev., 26 Mass. App.

Ct. 124, 126 (1988) (marriage valid despite spouse’s
l[iving on different continents with obvious cessation
of sexual intimacy). H storically, a failure of
sexual intimcy was a ground for a fault-based

di vorce, but only at the request of the dissatisfied
party, and was (and is) no basis for annulling a

marriage. Martin v. Ois, 233 Mass. 491, 495 (1919);

S. v. S, 192 Mass. 194, 195(1906). In other words,
such marriages are voidable at the instance of the
aggrieved party, but are not “void ab initio” as are
consangui neous and nmultiple marriages. G L. c. 207, 8§
8.

In sum the marriage | aws show that the
defendants’ effort to define away the constitutional

issue in this case by equating marriage with

98



procreation, or the ability to procreate, is
unavai l i ng and pretextual.®

b. The Defendants’ Enphasis on Bi ol ogi cal
Parenting |Is M spl aced.

One final troubling inplication of the
def endants’ argunent is the assuned superiority of
bi ol ogi cal reproduction over other nethods of creating
a famly with children such as reproductive technol ogy

and adoption.® Wth the fog nowlifting, it is clear

®3  The only peopl e upon whomthe defendants seek to

i npose a “procreation” requirenent are the plaintiffs.
But as a trial judge observed in a recent Canadi an
marri age case, both sane-sex and heterosexual couples
bring children into their lives in all of the sanme
ways, except that sonme heterosexual s al so

concei ve children through heterosexual intercourse.
The court found this was not “a rational basis for

di stingui shing between all heterosexual and same-sex
couples” with respect to marriage. Halpern v. Canada,
http://ww. sgm aw. confuserfiles/filesevent/file_ 141362
0_hal pern. pdf (July 12, 2002). (Superior C. of
Justice, Ontario) (Opinion of LaForne, J.).

Singling out only gay nmen and | eshians for a
procreation requirenment in marriage is at |east as
arbitrary as other actions previously condemed by
this Court, such as: excluding all married wonen from
public enploynent, Opinion of the Justices, 303 Mass.
631, 646-648 (1939); or barring girls and boys from
each other’s sports teans, e.g. MAA 378 Mass. 342,
356-57 (1979); or requiring only claimnts represented
by counsel to pay filing fees but not pro se
cl ai mants, Mirphy, 415 Mass. at 232; or singling out
“I n-dependents” and denyi ng them expression as such on
the ballot. Bachrach, 382 Mass. at 276.

®  Moreover, to the extent the state’s argunment is

real ly one about advancing the begetting of children
t hrough a particul ar kind of physical union, it is
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that the defendants are sinply asserting a naked
preference for certain kinds of famlies the state
esteens over those others it would relegate to second
class citizenship. The Legislature does not endorse
the preference suggested by the defendants. To the
contrary, it has mandated i nsurance coverage for
couples (and single persons) with fertility issues
with the result that both, neither or only one may be
genetically related to the child. GL. c. 175, § 47H
c. 176A, 8 8K, c. 176G 8 4. It also allows a w de
range of individuals and couples to adopt, including

sane-sex couples. See Adoption of Tammy, 416 Mass.

205 (1993); Adoption of Susan, 416 Mass. 1003 (1993).

It is sinply untenable to suggest that the
Commonweal th prefers children to cone into the world,
or into a famly, in any particul ar way.

c. Excluding the Plaintiffs From Marri age

Fails to Further a State Interest in
Pr ocreati on

Even assum ng, arguendo, that the defendants

advance a state interest in procreation through the

wel | known that “reproductive advances have elim nated
the necessity of having sexual intercourse in order to
procreate.” Culliton v. Beth |Israel Deaconness Med.
Ctr., 435 Mass. 285, 290 (2001). See Wodward v.
Commir of Soc. Sec., 435 Mass. 536, 546 (2002) (noting
reproductive technol ogies long in use).
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marriage |aws, there is no rel ationship between that
interest and excluding the plaintiffs frommarri age.
No basis exists for the necessary assunption that
marriage is a zero-sum gane such that all ow ng sane-
sex couples to marry wll decrease the nunber of
marriages involving procreation. The defendants
cannot | ogically explain how the exclusion of the
plaintiffs frommarriage advances procreation or
results in nore marriages involving procreation. The
connection between the clainmed interest in procreation
and the defendants’ exclusion of the plaintiffs from
marriage is not nerely “too attenuated,” Mirphy, 415
Mass. at 230, but entirely absent.

In the same vein, while the Trial Court
characterized the procreative activity of same-sex
coupl es as “nore cunbersone” (R A 133), it is exactly
as cunbersone as the procreative activity of many
married couples who rely upon reproductive technol ogy
or adoption. If commtted couples are nore likely to
procreate, as the Trial Court seens to assune, then
allowing the plaintiffs to formalize a | egal
comm t mrent woul d advance the interest in procreation

but forbidding nmarriage undermnes it.
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2. The Defendants’ Discrimnation Underm nes
Their Interest in Pronoting Childrearing.

The defendants seek to justify their discrim
i nation by suggesting the exclusion pronotes their
interest in childrearing by married different-sex
parents who are biologically related to their
children. Def. Mem at 63. There are several fatal
flaws in this reasoning.
a. The Plaintiffs Exclusion from Marri age

Does Not Pronote Better Childrearing In
Any O her Househol ds.

The exclusion of the plaintiffs frommarriage is
entirely untethered to the defendants’ asserted goals
of pronoting positive childrearing environnments. They
sinply cannot suggest (and have not suggested) that
al l owi ng sane-sex couples to marry woul d underm ne how
children are raised in other famlies. No harmwl]I
befall child A raised by biological and het erosexual
parents C and Dif their next door nei ghbors, Maureen
Brodoff and Ell en Wade, are able to nmarry and provide
t hensel ves and their daughter with the | egal security
of marriage. The argunent fails at the outset.

Mor eover, even if the defendants may have an
interest in pronoting two parent famlies, or famlies

in which a child s parents are married to each ot her
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def endants cannot rely on such an interest in this
case because their discrimnation runs directly
counter to that alleged interest. Preventing Hllary
and Julie frommarrying fails to advance the child
rearing environnment in any other household, |et alone
t he Goodri dge househol d which includes Hllary s and
Julie’ s seven-year old daughter. As the Vernont
Suprene Court observed, sane-sex and different-sex
couples are “simlarly situated” with respect to
marri age | aws’ purposes of legitimzing children and
providing for their security. Baker, 744 A 2d at 882.
“I'f anything, the exclusion of same-sex couples from
the |l egal protections incident to marri age exposes

their children to the precise risks the State argues

the marriage | aws are designed to secure against.”
| d. (enphasis in original).

b. The Legi sl ature Has Encouraged Parenting
By Gay and Lesbi an Coupl es.

To the extent the defendants’ argunent is that it
wi shes to pronote childrearing by a biologically
rel ated nother and father, this interest is contrary
to legislative policy and law. As discussed above,
the | egislature has encouraged the birth of children

by interfering with the insurance market to ensure
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t hat reproductive technology is available to infertile
i ndi vi dual s regardl ess of sexual orientation or

marital status. Adoption is available to couples

wi thout regard to sexual orientation or marital

status. Adoption of Tammy, 416 Mass. at 210-11

(“person” in section 1 includes joint petitioners);

Adoption of Susan, 416 Mass. at 1003 (sane).

The Legislature has ratified these adoption
hol dings. In 1999, it amended G L. c. 210, 8 1 by
expandi ng the cl asses of people who could adopt, and
| eft intact those decisions which were prem sed on the
definition of “person” in c. 210, § 1. See 1999 Mass.
Legis. Serv., c. 3, 8 15 (West). The Legislature is
presuned to be aware of the Court’s prior construction
of ternms, and the Court infers from subsequent
| egislative activity that it intends those terns to

remain so defined. See Corm v. Smth, 431 Mass. 417,

424 (2000) (stating rule and citing cases). |If the

Legi sl ature were so convinced that only heterosexually
marri ed parents who were biologically related to their
children could provide a positive setting for raising

children, it would have inposed restrictions on

104



adoption and access to reproductive technol ogy -- not
mandat ed broad availability.®

The Legi sl ature’ s encouragenent of | esbian and
gay famlies is well-founded. The scientific
consensus of medical and child wel fare organizations
i ke the American Acadeny of Pediatrics, the American
Psychol ogi cal Association, the American Acadeny of
Child & Adol escent Psychiatry, and the National
Associ ation of Social Wrkers is that there is no
systematic difference between gay and | esbian parents
and ot her parents, or any detriment to children raised
by gay and | esbian parents.® In light of these policy
choi ces, the defendants’ claimthat they nust excl ude
the plaintiffs frommarriage to favor different-sex

over sane-sex parents is irrational. Accord Baker

744 A 2d at 885.

c. Child Wlfare Turns on the Child s Best
| nterests and Not On Bi ol ogy.

°> Along line of cases confirns that sexual

orientation by itself is not a basis for denying
custody or visitation to a parent. See, e.g., Bezio
v. Pat enaude, 381 Mass. 563 (1980); Doe v. Doe, 16
Mass. App. Ct. 499, 503 (1983).

® Statements of these organizations and a thorough

review of the research on gay and | esbhi an coupl es and
their children are addressed in the Brief of
Massachusetts Psychol ogi cal Ass’ n.
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The rel ati onship between the defendants’
discrimnation and their claimed interest in parenting
by bi ol ogical parenting is non-existent. The
paternity statute, the divorce statute, and equitable
princi ples address the rel ati onship between
procreation and child rearing and denonstrate that the
focus of child welfare litigation is the best
interests of the child.®” So intense is the state’'s
concern with the welfare of children that it wll
allow a putative father to intrude on an intact
marriage and file a paternity claimwhere the putative
father can denonstrate a significant parent-child

relationship. C C v. A B, 406 Mass. 679, 689(1990)

(relationship is “the controlling factor”). On the

ot her side of the biological coin, concern about a
child s welfare may foreclose a man from chal l enging a
| ongst andi ng paternity judgnent even where he can

conclusively prove he is not the genetic parent.

7 See Marilyn Smith-Ray & Hon. Paula M Carey,
Paternity Challenges to Children Born During A
Marriage, in Paternity And The Law OF Parentage |n
Massachusetts (MCLE Pauline Quirion, ed., 2002). The
| aw i nposes parental responsibilities for children
regardl ess of the circunstances of the child s birth.
See, e.g., GL. c. 209C, § 3 (duty of support for non-
marital children); Connolly v. Mchell, Slip Op., Nos.
99- E- 0183, -0184 (Mdd. Prob. & Fam ., Apr. 2002)

(i mposing duty of support on |eshian de facto parent).
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Paternity of Cheryl, 434 Mass. 23, 34 (2001). The

equi tabl e doctrines of parens patriae and de facto

par ent hood al so protect parent-child relationships
founded in experience rather than biology. E. g.
E.N. O, 429 Mass. at 827-832 (allow ng contact between
child and his de facto nother over objections of
bi ol ogi cal not her).

In sum what the | egislature considers optinma
for children is advancing their best interests, not
dictating their famly fornms. The disjuncture between
advancing children’s interests and excluding their
parents frommarriage is patently irrational

3. Excluding the Plaintiffs From Marriage to
Conserve Resources |Is Arbitrary.

It is stunning to think that the defendants can
sinply pick a class of individuals and excl ude t hem
fromaccess to a legal institution available to nearly
all adults because it m ght “conserve resources.”

Yet, in arguing that marriage and its “economc
benefits” should be limted to opposite-sex couples,

t he def endants have done precisely that. |If the
exclusion is permtted to stand, other characteristics
whi ch may not be accorded hei ghtened judicial review,

such as age or wealth, could also be the basis for new
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exclusions frommarriage, each justified by reference
to the public fisc.

The proposed interest is so overbroad as to be
irrational on its face. The defendants invoke the
public fisc to deny all that is enconpassed by civil
marriage: those intangible benefits which arise from
the status of being married (and cost the state
not hi ng); those that acknow edge the couple’s
enotional commtnent (the vast nmgjority of which do
not involve state expenditures); and those that
facilitate the couple s econon c interdependence (nost
of which do not involve the state).

Finally, assum ng arguendo that the defendants
have an interest in conserving resources, that
interest is inplicated in this case no nore than is
the worthwhil e goal of ending world hunger. Married
coupl es generally have | ower poverty rates than
unmarri ed persons because the resources of the spouse
redound to the benefit of the famly unit and there is

| ess need to draw upon the resources of the state for

basi ¢ support.® There is no basis for concluding that

68 Census data from 1990 shows that far fewer married

couples lived in poverty than did unmarried famlies.
Mass. State Data Center, M SER, Univ. of Mass.,
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married sane-sex couples would not also be |ifted out
of poverty by marriage, just as are nmarried different-
sex couples.® Mirphy, 415 Mass. at 226-27 n. 16
(adm nistrative cost rationale irrational); Roner, 517
U S at 635 (“conserving resources” fails to justify
anti-gay discrimnation).

4. The Profound Harm of Being Denied Marriage

| s Anot her Reason Wy t he Defendants’
Interests Fail Rational Basis Revi ew.

Al t hough subsections 1 through 3 above
denonstrate that the defendants’ asserted interests
fail rational basis review, the final elenent of the
analysis, i.e., examning the harmto the nenbers of
t he di sadvant aged cl ass, English, 405 Mass. at 429,
makes the case overwhelmngly. This inquiry allows
the Court to assess “constitutional vulnerability” in

light of “the conpeting values involved.” 1d., citing

Mar coux, 375 Mass. at 65 n.4. Examning the real life

i npact of laws brings a neasure of reality to rationa

Poverty Status in 1989 by Type and by Presence of
Chil dren, Rpt. 92-05.

® Mre recent federal data makes the sanme point.

Married couple famlies had a 5% poverty rate
nationally in 2000, while famlies head by single
wonen had a nearly 25% poverty rate. Joseph Dal aker
Current Popul ation Reports, U S. Census Bureau,
Poverty in the United States: 2000 2 (Table A) (Sept.
2001) .
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basis review, and ensures that it is far from
“toothless.” Murphy, 415 Mass. at 233.

It takes no citation to acknow edge that the
opportunity to marry one’s soul mate, one’s cl osest
confidante and nost steadfast ally, easily ranks as
one of the nost joyful experiences in many people’s
lives. When a couple also decides to have children
marriage is a way of cenenting their famly
relationship in fact and in | aw

The plaintiffs cherish their famlies and share
the sanme aspirations for their famlies as do their
marri ed nei ghbors. The harm can begin to be neasured
thus: if the defendants took away the marri age
certificates of all married people in Boston, so that
t hose persons could no | onger call thensel ves marri ed,
and could no longer rely on the el aborate architecture
of laws protecting married famlies, then they would
be in a position approximating that of the plaintiffs
(al though no stigma attaches to a denial based on
geographic residence). Were marriage is central to
peopl e’ s happi ness and security, and where the
defendants’ stated interests are not rationally

furthered as they claim no legitimte public purpose
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transcends the harm caused by excluding the plaintiffs
frommarriage. English, 405 Mass. at 429.

V. TH' 'S COURT SHOULD DECLARE THAT THE PLAI NTI FFS ARE
ENTI TLED TO MARRI AGE LI CENSES

As a matter of remedy, this Court should declare
that the plaintiffs are entitled to marriage |icenses.

In Conm v. Chou, 433 Mass. 229 (2001), this Court

reiterated the longstanding rules. “[I]f a statute is
unconstitutional because of underinclusion, a court
may either declare the entire statute void, or extend
its coverage to those fornmerly excluded.” 1d. at 238.
Al t hough the defendant’s sex discrimnation chall enge
to the statute proscribing accosting or annoying
persons of the opposite sex had not been properly
preserved, the Court observed that if it had been, it
woul d have sinply applied the gender-specific |anguage
in a gender-neutral fashion so that a person would
commt an offense by annoying either a person of

either sex. 1d.7°

" Since the plaintiffs do not challenge the

underlying laws concerning eligibility to marry in

G L. c. 207, but only the defendants’ application of
those laws, this is not a case that turns on

i nval i dati on or severance of a particular provision of
a statute or of an entire statutory schene. Conpare
ABCD, Inc. v. Commir of Pub. Welf., 378 Mass. 327,
338-39 (1979) (refusing to construe chall enged wel fare
provi sions as requested by plaintiffs where such
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This case, |ike many other cases decided by this
Court, can be resolved by extension principles. This
Court has long renedi ed constitutional violations in

accordance with this general rule. In Me v. Sec'y of

Admn. & Fin., the plaintiffs challenged a budget

rider that limted taxpayer funding for abortions.
Finding for the plaintiffs, this Court declared the
plaintiff class of Medicaid eligible wonen to be
entitled to nedically necessary abortion services (and
al so enjoi ned enforcenent of the offending provision).

382 Mass. 629, 660 (1981). See also In re Jadd, 391

Mass. 227, 237 (1984) (where bar adm ssion rule

di scrim nated agai nst non-resident attorneys, Board
was ordered to “consider M. Jadd s application to the
bar without reference to his place of residence.”);

Lavelle v. Mass. Conmmin Against Discrimnation, 426

Mass. 332, 337 (1997) (ruling that a respondent in a
sex discrimnation suit nmust have the sane right to a

jury trial as a plaintiff).”

action would require “major surgery” to the statutory
schene and the “sheerest specul ati on” about

| egi slative intent).

L A fuller discussion of these issues is presented in
the Amici Curiae Brief of Professors of Renmedy and
Constitutional Law and Litigation.
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Concl usi on
For all of the above reasons, the plaintiffs submt
that the judgnent for the defendants shoul d be
reversed, and that a judgnent should enter declaring
that the exclusion of the plaintiffs fromaccess to
marriage |icenses violates Massachusetts |aw, and that

marriage |icenses should issue to the plaintiffs.
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