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I. INTEREST OF AMICI CURIAE
Human Rights Campaign

Human Rights Campaign (“HRC”), the largest national
lesbian and gay political organization, envisions an
America where lesbian, gay, bisexual and transgender
people are ensured of their basic equal rights, and can
be open, honest and safe at home, at work and in the
community. HRC has more than 450,000 members, both gay
and non-gay, all committed to making this vision of
equality a reality. Founded in 1980, HRC effectively
lobbies Congress, provides campaign support to candidates
for federal office, and works to educate the public on a
wide array of topics affecting gay, lesbian, bisexual and
transgender Americans, including workplace, family and
discrimination issues.
National Gay and Lesbian Task Force

The National Gay and Lesbian Task Force (“NGLTF”)
is a national organization working for the civil rights
of gay, 1lesbian, bisexual and transgender people. It
aims to build a powerful political movement through
critical policy analysis, strategic development, public
education, coalition building, and grassroots
organization and training. NGLTF leads national efforts
to coordinate legislative activities and grassroots

organizing nationwide on the issue of marriage because,



while committed same-sex relationships experience many of
the same triumphs and make many of the same sacrifices as
committed heterosexual relationships, they are denied the
public sanction of legal marriage and its legal and
economic benefits.
Massachusetts Lesbian and Gay Bar Association

The Massachusetts Lesbian and Gay Bar Association
("MLGBA”) is a state-wide professional association of
lawyers that promotes the administration of justice for
all persons, educates the bar about issues affecting the
lives of lesbians, gay men, bisexuals, and transgendered
people and advocates for the enforcement of laws
promoting equal rights for all. A key aspect of MLGBA's
mission is to ensure that issues pertainiﬁg to sexual
orientation are handled fairly and respectfully in the
Commonwealth’s courts.
Massachusetts Gay and Lesbian Political Caucus

Founded in 1973, the Massachusetts Gay & Lesbian
Political Caucus seeks to advance the civil rights of
lesbians and gay men. Its mission includes fighting
discrimination in employment, housing, public
accommodations, foster care and adoption, as well as
seeking health insurance for domestic partners, opposing
anti-gay marriage laws, and working to repeal or

invalidate anti-gay sodomy laws in Massachusetts.



Lesbian, Gay, Bisexual and Transgender Political Alliance
of Western Massachusetts

The Lesbian, Gay, Bisexual and Transgender Political
Alliance of Western Massachusetts is a non—partisan
organization founded to promote and secure full civil
rights for lesbians, gay men, bisexuals and transgender
people throughout western Massachusetts. 1Its goals are
to increase awareness about gay, lesbian, bisexual and
transgender issues among the general public, elected
officials, and the media, and to encourage participation
in the political process.

Massachusetts Teachers Association

The Massachusetts Teachers Association (“MTA”) is a
statewide association composed of more than 400 local
labor organizations representing employees in public
education at the elementary and secondary levels and at
the community colleges, the state colleges and the
University of Massachusetts. MTA 1locals negotiate
collective bargaining issues for faculty, teachers and
other education employees, including provisions involving
health insurance for employees and their families. The
MTA also assists its members with pension issues. In
both of these areas, the inability of gay and lesbian
members of the MTA to marry has been severely
detrimental. In addition, MTA members have substantial

concerns relating to their responsibilities as teachers
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of the nearly one million students in the Massachusetts
public schools and the more than 265,000 students
enrolled in the Massachusetts public higher education
system. The MTA is troubled by the adverse impact of
current law on the lives, economic rights and well-being
of many MTA members, Massachusetts students whose
families are denied access to the institution of civil
marriage, and on gay and lesbian students whose self-
esteem and confidence may suffer from the inequity of
being members of a group denied access to the institution
of civil marriage.
Health Law Advocates

Health Law Advocates (“HLA”) is a Boston-based
public interest law firm that provides legal assistance
to Massachusetts residents facing obstacles to health
care access. HLA is part of Health Care For All, a
Massachusetts-wide organization that fights for universal
access to health care. HLA supports expansions to health
insurance eligibility and coverage that remove any
arbitrary or discriminatory distinctions between eligible
individuals and households. HLA’s intimate knowledge of
the provisions of both state and federal insurance laws
has led to the conclusion that Massachusetts’ residents’
rights and access to health care will be better promoted

and protected by full inclusion in marriage for same-gex



couples, rather than civil unions.

Lesbian, Gay, Bisexual and Transgender Aging Project of
Massachusetts

The Lesbian, Gay, Bisexual and Transgender Aging
Project of Massachusetts was founded in 2001. It is a
broad coalition of more than thirty elder service
organizations and individual providers. 1Its mission is
to change laws, policies and attitudes that
systematically disadvantage gay senior citizens. The
coalition has a particular interest in ending marriage
discrimination. Though this discrimination hurts same-
sex couples of all ages, it saves some of its greatest
cruelties for retirement, old age, and widowhood - and
ties the hands of fair-minded aging service providers who
want to treat all elders equally.

National Stonewall Democrats

National Stonewall Democrats (“NSD”), with more
than seventy local chapters, is America’s only grassroots
Democratic 1lesbian, gay, bisexual and transgender
("LGBT”) organization. NSD focuses on creating change
by: educating the LGBT community about the differences
between the political parties; mobilizing the LGBT
community to get out to vote on Election Day for fair-
minded Democrats; leading the Democratic party to

continue improving its record on issues important to the



LGBT community; and standing up for LGBT families and
LGBT civil rights.

Freedom to Marry Coalition of Massachusetts

The Freedom to Marry Coalition of Massachusetts
works to achieve civil marriage rights for same-sex
couples through grassroots education, advocacy, and
lobbying. It believes that marriage rights are a central
issue in the struggle for gay, lesbian, bisexual, and
transgender equality.

Freedom to Marry

Freedom to Marry is a gay and non-gay partnership
working to win marriage equality nationwide. Founded in
2003, Freedom to Marry is a non-profit organization
committed to securing an end to sex discrimination in
marriage, just as our nation ended race discrimination in
civil marriage a generation ago. Freedom to Marry and
its partners engage in advocacy, education and organizing
on behalf of same-sex couples who seek civil marriage
licenses and the full and equal rights, responsibilitieg,
and commitment of marriage.

Freedom to Marry Foundation

The Freedom to Marry Foundation promotes recognition
of, and social respect for, same-sex couples and their
families through public education about the lives of

same-sex couples and their families. The Foundation



seeks to empower members of the gay, lesbian, bisexual
and transgender community and allied individuals by
developing their educational, advocacy and organizing
skills in support of same-sex marriage rights.
Religious Coalition for the Freedom to Marry
The Religious Coalition for the Freedom to Marry (“RCFM”)
supports civil marriage rights for same gender couples
and seeks to promote dialogue within faith communities
about religious marriage for gay and lesbian couples.
RCFM is a group of clergy and lay leaders representing a
broad spectrum of denominations and faith traditions, who
believe that they have a sacred mandate to struggle for
the freedom to marry for all Americans. They believe that
the religious voice advocating this fundamental civil
right must be heard in the face of the often virulent
bigotry espoused in the name of faith.
Vermont Freedom to Marry Task Force

The Vermont Freedom to Marry Task Force (“VFMTF")
represents a coalition of individuals and organizations
in Vermont who support the freedom for same-sex couples
to legally marry. VFMTF has consistently advocated full
inclusion in marriage for same-sex couples, and supported
the passage of Vermont’s civil union law as a first step
toward that goal. VFMTF continues to educate Vermonters

about the need for full inclusion in marriage for same-



sex couples. VFMIF is well-positioned to offer insight
into the ways in which Vermont’s civil union law, while
a step forward for same-sex couples in Vermont, falls
short of the constitutional requirement of full equality
and inclusion.
Vermonters For Civil Unions Legislative Defense Fund
Vermonters for Civil Unions Legislative Defense
Fund (“VCULDF”) is a lobbying organization that works to
protect Vermont’s civil union law against repeal or
erosion, and which supports the freedom to marry for
same-sex couples. VUCLDF was formerly named "“Vermont
Freedom to Marry Action Committee,” (“VFMAC") and, along
with VFMTF, above, lobbied the Vermont Legislature during
the 2000 legislative session, urging that body to pass
legislation to include same-sex couples in marriage.
Faced with assaults on the compromise civil union law
that passed during that session, the Vermont Freedom to
Marry Action Committee changed its name to Vermonters for
Civil Unions Legislative Defense Fund and has focused
during the last three legislative sessions on preserving
the advances for same-sex couples embodied in the civil
union law. VUCLDF remains committed, however, to full
equality for same-sex couples through inclusion in
marriage. VUCLDF was integrally involved in the

legislative process that led to the enactment of the



civil union law, and observed firsthand the political
compromigses underlying the legislation.
PridePlanners™

PridePlanners™ Association is a national
organization of financial professionals focusing on the
economic concerns of their gay and lesbian clients.
Membership in this organization is close to one hundred
financial advisors and growing, and comes from a wide
variety of disciplines including financial planning, law,
insurance and taxation. The expertise of the members
lies in the ability to create financial protection
strategies and techniques for same-sex couples and their
families. PridePlanners™ Association is keenly aware of
the social and legal disadvantages imposed on same-sex
couples relative to their married counterparts. Without
the right to marry, our clients must undergo long and
often expensive processes to even begin to obtain some of
the same protection of married couples. PridePlanners™
Association believes that the well-being of our clients
is best served by allowing them to Dbecome legally
married.
Gallan/Pride at Work/AFL/CIO

Gallan/Pride at Work/AFL/CIO is a queer labor group
that works to bridge the gap between labor and the gay

community. Since its establishment in 1986, it has been



fighting to get Lesbian, Gay, Bisexual and Transgender
(*LGBT”) language in labor contracts as well as making
labor aware of LGBT issues and the LGBT community aware
of labor’s issues. For many years, lesbian, gay and
bisexual members of our unions have been discriminated
against because their relationships have never been
recognized.
II. STATEMENT OF THE CASE

Amici incorporate herein the Statement of the Case
contained in the brief of Amicus Curiae Gay & Lesbian
Advocates & Defenders.
III. SUMMARY OF ARGUMENT

In the spring of 2000, the Vermont Legislature
passed a law creating a separate legal institution and

marital status for same-sex couples designated “civil

union.” 1999 Vt. Acts & Resolves 91 (the “Vermont civil
union law”). Like Mass. Sen. Bill 2175 (2003 Session)
(“Senate Bill 2175"), the Vermont civil union law

provides that “parties to a civil union shall have all
the same benefits, protections and responsibilities under
law, whether they derive from statute, administrative or
court rule, policy, common law or any other source of
civil law, as are granted to spouses in a marriage.”

Vr.STAT.ANN. tit. 15, § 1204 (a) (2003); Senate Bill 2175,

Section 5, subsection 4. Like Senate Bill 2175, the
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Vermont civil union law limits access to civil marriage
to heterosexual couples. Vr.StaT.ANN. tit. 15, § 1201(4)
(2003) ; Senate Bill 2175, Section 5, subsection 3.

The Vermont civil union law greatly expands the
legal protections and responsibilities available to same-
sex couples, and in many ways the new law represents a
significant step toward true equality. However, the
Vermont civil union law, like the proposed Massachusetts
law, fails to satisfy the ~very <constitutional
requirements that inspired the law in the first place.

The Vermont Supreme Court has not resolved the
question of whether Vermont’s civil union law satisfies
constitutional requirements; the court expressly left

open that question in its opinion in Baker v. State, 744

A.2d 864 (1999), the case that led to the passage of
Vermont’s civil union law. Amici subﬁit that it does
not. The civil union law was created as a political
compromise designed to provide 1legal benefits and
responsibilities to same-sex couples who, prior to the
enactment of that law, had virtually no legal protection
ags families; it also was designed to accommodate the
objections of those opposed'to recoghition or protections
for such families. The civil wunion law refleéts a
compromise between true equality and no rights at all: in

other words, it represents “partial equality.”
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The Vermont civil union law falls far short of the
constitutional requirement of actual and full inclusion
for same-sex couples. By preventing same-sex couples
from marrying, the law places beyond the reach of those
couples and their families the significant social content
and benefits that accompany the 1legal status of
“marriage,” relegating those couples to a second-class
status that resonates with the now discredited Jim Crow
laws of the segregated South.

Moreover, because the State of Vermont has withheld
from same-sex couples the widely recognized and
understood label of “married,” those couples face
significant practical obstacles as they travel or move
outside of Vermont, as well as in connection with federal
benefits and protections. Finally, many private parties
outside of Vermont, including sponsors of health
insurance plans, rely on the legal status of “marriage,”
to determine who is and is not eligible for their own
privately conferred benefits. As the sovereign entity
that can confer or deny the legal status of marriage, the
State of Vermont is the keeper of the “gateway” to these
various other state, federal, and privately conferred
benefits. Access to that gateway is every bit as
important as the various state law marital benefits that

have been conferred on same-sex couples by virtue of
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Vermont'’s civil union law, and the denial of access to
that gateway 1is a constitutionally fatal flaw in
Vermont’s civil union law.

Senate Bill 2175 fails to meet the requirements of
the Massachusetts Constitution, articulated most recently

and directly in this Court’s decision in Goodridge V.

Department of Health, 440 Mass. 309 (2003), for all of

these same reasons.

IV. ARGUMENT

A. THE VERMONT SUPREME COURT DECLINED TO CONSIDER
WHETHER A LAW SUCH AS VERMONT’S CIVIL UNION LAW
SATISFIES THE REQUIREMENTS OF THE VERMONT
CONSTITUTION.

In Baker v. State, the case leading up to the

Vermont Legislature’s passage of the civil union law, the
Vermont Supreme Court concluded that "“none of the
interests asserted by the State provides a reasonable and
just basis for the continued exclusion of same-sex
couples from the benefits incident to a civil marriage
l1icense under Vermont law.” 744 A.2d 864, 886 (1999) .
Accordingly, that court recognized a “constitutional
obligation to extend to plaintiffs the common benefit,
protection, and security that Vermont law provides
opposite-sex married couples.” Id.

Having recognized the constitutional offense in
Vermont’s discriminatory marriage laws, the Vermont

Supreme Court stopped short of fully remedying the
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violation by requiring that the plaintiffs be issued
marriage licenses. Id. at 887. Instead, that court
concluded that the primary focus of the plaintiffs’
claims and arguments was “the consequences of official
exclusion from the statutory benefits, protections, and
security incident to marriage under Vermont law,” and
deferred an actual remedy for an unspecified period of
time, offering the Vermont Legislature the first
opportunity to craft a law potentially satisfying the
constitutional obligation. Id. at 886-87.

The court offered the Legislature mixed signals
with respect to the essential elements of a
constitutional law. On the one hand, the court noted a
number of “potentially constitutional” statutory schemes
from other jurisdictions which deliver benefits to same-
sex couples through “an alternative legal status to
marriage.” Id. at 886. On the other hand, the court
declined to endorse any one or all of the “potentially
constitutional” schemes, id. at 887, and made it very
clear that same-sex couples were entitled “to obtain the
same benefits and protections afforded by Vermont law to
married opposite-sex couples.” Id. at 886 (emphasis
supplied). The Vermont court apparently reconciled these
contradictory sentiments by distinguishing between the

status of being married and the legal, tangible benefits

14



of being married--a dichotomy never suggested or
evaluated in the nineteen briefs filed with the court in
that case, and a distinction that cannot be drawn in the
real world, as discussed in Sections III and IV, below.

The Vermont Supreme Court never addressed the
validity of its distinction, expressly declining to
address the question presented in Goodridge and again to
this Court today:

While some future case may attempt to establish

that--notwithstanding equal benefits and

protections under Vermont law--the denial of a

marriage license operates per se to deny

constitutionally-protected rights, that is not the
claim we address today.
Baker, 744 A.2d at 886.

In short, the Baker opinion deliberately avoids
answering the question now facing this Court: whether a
separate legal status for same-sex couples can actually
be equal, and whether a legal scheme like that reflected
in Senate Bill 2175 satisfies the requirements of the
Massachusetts Constitution. The Vermont Supreme Court
reserved that question for “some future case.” Baker,
744 A.2d at 886. For the reasons already articulated in
the Goodridge decision itself: the uniqueness of
marriage as a social and legal institution from which
both tangible and intangible benefits flow, and the

fundamental importance of being able to choose to marry--

and for the reasons explained below, the answer must be
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“no” under the Massachusetts Constitution. Goodridge,
440 Mass. at 320-323,

B. THE VERMONT CIVIL UNION LAW RESULTED FROM A
POLITICAL COMPROMISE BETWEEN TOTAL EXCLUSION OF
SAME-SEX COUPLES AND TRUE EQUALITY FOR GAY AND
LESBIAN CITIZENS.

Following the Baker v. State decision, the House

Judiciary Committee of the Vermont Legislature conducted
an intensive study of the issues raised by the Baker
case, considering testimony from academics, lawyers,
clergy, activists, and families across the political
spectrum, and hosting two public hearings on the subject.

Virtually every witness fell into one of two camps.
One set of advocates argued that Baker was wrongly
decided, and that the Legislature ought not pass any law
to extend benefits to same-sex couples. The other argued
that Baker was rightly decided, and that the reasoning of
Baker compelled the Legislature to include same-sex
couples in the institution of civil marriage; any attempt
to create a separate status for same-sex couples would
fly in the face of the constitutional imperative of

inclusion acknowledged by the court in Baker. See, for

example, Jack Hoffman, Second Round of Hearings Held,
Rutland Daily Hefald, Feb.2, 2000, at 1 (Appendix
(“App.”) 1) (Observing, “[Olnce again, the testimony
presented to the House and Senate Judiciary committees

was sharply divided between support and opposition to the
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idea of same-sex marriage. There was virtually no
discussion of a compromise that would provide legal
benefits to same-sex couples without actually allowing
them to marry”); Adam Lisberg, Middle Ground Empty at
Statehouse Hearing, The Burlington Free Press, Feb. 2,
2000, at 6A (App. 3); Carey Goldberg, Same-Sex Marriage
Polarizes Vermont, The New York Times on the web, Feb. 3,

2000, at http://www.nytimes.com/yr/mo/day/news/vt-gay-

marriage (App. 4). (“[A]ls people in Vermont speak out,
almost no one <can be heard promoting domestic
partnerships. Those who support traditional marriage say
domestic partnerships would undermine it. Those who
support gay marriage say the state should settle for
nothing less.”); David Chambers, The Baker Case, Civil
Unions, and the Recognition of Our Common Humanity: An
Introduction and A Speculation, 25 Vt. L. Rev. 5, 7
(2000) (“Virtually every witness at the hearings
advocated one of two polar positions.”).

Advocates for same-sex  couples consistently
insisted that any attempt to carve off same-sex couples
from legal marriage, even if coupled with extensive
benefits, would be unacceptable and unconstitutional.
Indeed, counsel to the Plaintiffs in Baker testified from
the very first day in the House Judiciary Committee that

anything short of marriage simply would not be
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equivalent, explaining that the legal status of being
“married” was a “symbol of being included--of not being
a second-class citizen,” and noting, “nobody writes songs
about registered partnerships.” Adam Lisberg, Panel
Quietly Begins its Work, The Burlington Free Press, Jan.
12, 2000, at 1A (App. 8).

Even those witnesses invited by the House Judiciary
Committee as “neutral” persons (the few people who did
not fall into one of the above-described camps)
consistently acknowledged the constitutional problems
with the “alternative status” approach. Foreshadowing
the political calculation that would ultimately carry the
day, William Griffin, Vermont’s chief assistant attorney
general, testified that it might not be easy to defend in
court the idea that domestic partnership provides the
same rights and benefits as marriage, but acknowledged
that domestic partnership might be an easier concept for
lawmakers and Vermonters to swallow than full-fledged
marriage for gays and lesbians. Id. He explained, “Gay
marriage would probably be easier to defend. . . . In a
way, the partnership arrangement would be transitional.
It would be easy for the Legislature to set up a
partnership, and then in the next year or the next decade
go to marriage.” Id.

Likewise, Vermont Law School Professor Peter
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Teachout, who opined that the Vermont Supreme Court had
left the door open to a separate status, acknowledged
that domestic partnerships would not provide all the same
benefits of marriage, including ©portability and
intangible benefits. Professor Teachout explained that
a domestic partnership option could remove much of the
discrimination against same-sex couples. What the
Vermont Supreme Court would have to decide in the future,
if domestic partnerships were approved, is whether there
were adequate reasons to justify the benefits that would
still be denied to same-sex couples. See Jack Hoffman,
Panel Tackles Marriage Issue, Rutland Daily Herald, Jan.
12, 2000, at 1 (App. 10).

Notwithstanding the lack of significant,
identifiable public support for an alternative status for
same-sex couples, and notwithstanding the constitutional
*red flags” waved in the House Judiciary Committee, that
committee opted to draft a bill creating a separate legal
status for same-sex couples. The political calculation
that underlay that decision was no secret: a majority of
the committee members concluded that a bill that provided
benefits to same-gsex couples, but did not allow same-sex
couples to marry, would be more likely to pass the
Legislature, and less upsetting to the many Vermonters

who had expressed opposition to legal protections for
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same-sex couples.

Committee chair Tom Little explained in the
February 9, 2000 hearing, when the committee charted its
course, “What is achievable in this General Assembly and
this body politic this year is a broad civil rights bill
and, speaking for myself, that does not cross the
threshold of marriage.” Jack Hoffman, Panel Backs
Domestic Partnership, Rutland Daily Herald, Feb. 10,
2000, at 1 (App. 12). Proponents of full equality for
same-sex couples within the committee chided the chair
for neglecting core constitutional rights in the name of
perceived political expedience. Id. at 5 (“[W]here some
of Vermont citizens’ civil rights are hanging in the
breeze, I think it is inappropriate to temper how you
craft legislation to political realities that may exist
outside this room,” [Rep. Bill] Mackinnon said.”)

The political calculation was not only being
considered in the House Judiciary Committee room.
Indeed, the House Judiciary Committee’s course followed
the path that had been charted by the political leaders
in the state from the moment the Baker decision was
announced. Then-Governor Howard Dean had stated the day
the Baker case was decided that he supported a domestic
partnership bill that would extend the rights enjoyed by

married couples to same-sex partners, but that he would
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not look kindly on including same-sex couples in the
marriage laws. Frederick Bever, Lawmakers Face ‘Thornier
Issue,’ The Times Argus, Dec. 21, 1999, at Al (App. 14).
Governor Dean strongly advocated for an approach he
described as “different but equal,” apparently seeking to
distinguish his position from the “separate but equal”
rationale that supported the Jim Crow segregation laws in
the American South. Diane Derby, Governor Defends
‘Different but Equal,’ Rutland Daily Herald, Dec. 23,
1999, at Al (App. 16). He applauded the committee’s
decision to pass a domestic partnership bill expressly
prohibiting same-sex marriage, opining that it balances
“the concerns for equal rights for all with the concerns
of the majority around traditional wmarriage.” Jack
Hoffman, Panel Backs Domestic Partnership, Rutland Daily
Herald, Feb. 10, 2000, at 1 (App. 12). Pointing to the
exclusion of same-sex couples from marriage in the civil
union bill, Governor Dean pledged, “I will use the powers
of this office to persuade Vermonters that the
Legislature now understands that same-sex marriage is not
going to happen, it’s not going to pass.” Id.
House Speaker Michael Obuchowski, who himself
supported full equality for éame—sex couplesg, similarly
acknowledged that a majority of the House and a majority

of the public were not prepared to go so far as to
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include same-sex couples in marriage. Id. The Senate
President Pro Tem, Peter Shumlin, had likewise lined up
behind a domestic partnership option from the “get-go”,
opining with respect to the marriage option that
“Vermonters areln’t] ready for it yet.” Jeffrey Good,
Vt. Not Ready for Gay Marriages, Politicians Say, The
Boston Globe, Dec. 22, 1999, at Bl (App. 18). Even the
lobbyist for Take it To The People, the main organization
opposing rights for same-sex couples in the Vermont
Legislature, publicly acknowledged that, while his group
opposed the compromise domestic partnership bill, passage
of a domestic partnership bill might help avoid the more
undesirable outcome, from his group’s perspective, of
marriage for same-sex couples. Hoffman, Panel Backs
Domestic Partnership, Rutland Daily Herald, Feb. 10, 2000
at 1 (App. 12).

The House Judiciary Committee did not craft “the
civil union bill” and the Vermont Legislature did not
ultimately support that bill because it fully and fairly
rectified the constitutional offense against same-sex
couples identified by the Vermont Supreme Court in Baker
v. State. Rather, the Committee drafted and the
Legislature passed the bill in order to make as much
progress in the direction of equality as they deemed

politically possible, while also placating those who
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would deny inclusion and equality to same-sex couples in
the name of “traditional marriage.” See Michael Mello,
For Today, I’m Gay: The Unfinished Battle for Same-Sex
Marriage in Vermont, 25 Vt. L. Rev. 149, 235-240 (2000)
(describing political considerations driving the vote for
the civil union bill); id. at 252-53 (“As the members of
the House Judiciary Committee made clear, the only reason
they opted for the cumbersome partnership option, rather
than choosing the more straightforward option of same-sex
marriage, was ‘political reality.’ That ‘political
reality’ is the homophobia that swept the state in the
wake of the Baker decision.”)

In short, the civil union law, which was designed
as much to deny same-sex couples access to civil marriage
as it was to provide same-sex couples with tangible
benefits, reflects a compromise--a compromise between
true equality and inclusion, on the one hand, and no
rights at all for same-sex couples. It is certainly
better than the latter. But, as a compromige, it falls
short of the former.

The freedom-to-marry advocacy community in Vermont
ultimately supported the civil union bill-- not because
it ended the unconstitutional exclusion of same-sex
couples, but because it represented a significant step

toward the goal of true equality. Acknowledging her
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organization’s eventual support for the civil union bill,
the Vermont Freedom to Marry Action Committee chair
explained, “[W]e believed that civil unions would not be
the end of the line. Once we got on the bus, and people
got the chance to chat with one another as the bus rolled
down the road to justice, everyone would realize the
absurdity of the artificial line down the middle of the
bus and we’'d all choose our own seats after awhile.”
Beth Robinson, Road to Inclusion for Same-Sex Couples, 11
Seton Hall Const. L. J. 237, 253 (2001); Ross Sneyd,
Support Grows For Domestic Partner Plan, Valley News,
February 18, 2000, at 1 (App. 20).

Such political calculations, while not unexpected
in the legislative context, cannot support a judicial
constitutional analysis; courts are bound to recognize
and uphold the constitutional rights of all citizens, and
cannot diminish or ignore those rights in order to
accommodate the perceived comfort or moral views of a
vocal minority, or majority, within the body politic.
Goodridge, 440 Mass. at 312 (“*Our obligation is to
define the liberty of all, not to mandate our own moral

code.’”) (quoting Lawrence v. Texas, 123 S.Ct. 2472, 2480

(2003); id. at 339 (“[Ilt is the traditional and settled
role of courts to decide constitutional issues.”).

C. THE STATUS OF BEING MARRIED IS ONE OF THE BENEFITS
OF MARRIAGE.
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The fallacy in the suggestion that a civil union
law could satisfy constitutional requirements is the
failure to recognize that the benefits of civil marriage
extend far beyond the laundry list of specific tangible
benefits the state confers on married couples; the legal
status of being “married” is itself one of the benefits
of marriage. Most heterosexual married couples would not
willingly exchange the title "“married” for the title
“joined in civil union” even if they could, arguendo,
retain the tangible legal benefits of marriage. That
which they would not want to give up is exactly what a
civil union law denies to same-sex couples.

The word *“marriage” 1is both a tangible and
intangible protection because the term “marriage” evokes
a common vocabulary understood across cultures and
generations. People understand that a couple who is
married shares a loving, committed, and hopefully
enduring relationship. That simply is not the case with
“civil union,” or any other attempted marriage-facsimile
that a state might create. As one commentator has noted,
civil wunion sounds 1like “two people who barely get
along.” *“Lee Lynch, Civil Rights, Not Equal Rights,” Out
in the Mountains, July, 2002, at 23 (App. 21). There is
not even a commonly understood verb construction that is
parallel to “marrying” someone, nor an adjective that
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corresponds to “married.” The 1lack of comfortable
language associated with civil union has invited humorous

satire. See id. But the impact of the exclusion is no

laughing matter. This Court has recognized that marriage
is “one of our community’s most rewarding and cherished
institutions,” Goodridge, 440 Mass. at 313, and has
noted that “tangible as well as intangible benefits flow
from marriage.” Id. at 322. This Court has eloquently
described the intangible benefits of marriage:

Marriage also bestows enormous private and social
advantages on those who choose to marry. Civil
marriage is at once a deeply personal commitment to
another human being and a highly public celebration
of the ideals of mutuality, companionship,
intimacy, fidelity, and family. ‘It is an
association that promotes a way of 1life, not
causes; a harmony in living, not political faiths;
a bilateral 1loyalty, not commercial or social
projects. Griswold v. Connecticut, 381 U.S. 479,
486 (1965). Because it fulfils yearnings for
security, safe haven, and connection that express
our common humanity, civil marriage is an esteemed
institution, and the decision whether and whom to

marry is among life’s momentous acts of self-
definition.

Goodridge, 440 Mass. at 322.
The recognition that marriage connotes more than a

mere bundle of benefits is not new. In Griswold wv.

Connecticut, the United States Supreme Court described

marriage as “a coming together for better or for worse,
hopefully enduring, and intimate to the degree of being
sacred.” Griswold, 381 U.S. at 486. Upholding the right

of convicted prisoners to marry, the United States
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Supreme Court again recognized that civil marriage has
substantial important dimensions beyond the receipt of

government benefits. Turner v. Safley, 482 U.S. 78

(1987). In the Turner case, the Court identified the
“expression of emotional support and public commitment”
as “an important and significant aspect of the marital
relationship.” Id. at 95-96. The Court also recognized
that, although marriage is a civil institution, “[M]any
religions recognize mwarriage as having spiritual
significance,” and that for some people “the commitment
of marriage may be an exercise of religious faith as well
as an expression of personal dedication.” Id. at 96.
These things simply cannot be said for *“civil
union,” or any other novel status invented by the
Legislature of a single state in the twenty-first
century. No other term besides “marriage” conveys the
true character of a couple’s relationship to the outside
world. No other term carries with it the same weighty
historical connotation of commitment, through thick and
thin, that can impact not only the perception of the
outside world, but also the experience of a couple within
a committed relationship. No other term provides the
same opportunity for the strongest possible public
expression of a couple’s commitment to one another and

their family.
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No other term says to a couple’s children: “our
relationship, and our family, is built on the most solemn
promise of mutual dedication and self-sacrifice.” No
other term provides parents who want to impart to their
children a profound respect for the institution of
marriage the same opportunity to be role models. No
other term provides a couple the opportunity to
communicate the same important message about who they
are, and their values and beliefs. No other term
satisfies the spiritual needs and beliefs of many couples
who wish to marry as an expression, at least in part, of
their spiritual beliefs.

Moreover, no other term fully ties same-sex couples
into the fabric of our community of families——a community
in which we are surrounded by images on television, on
the radio, and in the movies of “married” couples and
their families; where greeting card shops have entire
sections devoted to celebrating “marriages” and the
anniversaries thereof; where people are often identified
as "“married” or “single,” and the length of their
marriages are often included as significant facts in
their personal and even professional biographies; and
where the newspapers universally announce marriages as
important items of community news.

Senate Bill 2175 would deny individuals in same-sex
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relationships access to the undeniably significant social
content attendant to “marriage,” including the ability to
make the profound and broadly understood public
commitment of marriage, to participate as an equal in
day-to-day conversation about one’s marriage, to convey
to the world and their children values and beliefs about
the importance of marriage, to fulfill one’s spiritual
faith in the essential importance of marriage, and to
participate fully and as an equal in a community that
recognizes, respects, and, in many cases, privileges the
status of marriage. In so doing, the proposed measure
would place same-sex committed couples on dramatically
unequal footing relative to their heterosexual
counterparts, without justification.

The flip side of depriving same-sex couples of
these vitally important attributes of marriage is the
significant harm to gay and 1lesbian people and our
families more broadly from a system that relegates same-
sex couples to a separate, second-class status. As one
commentator has concluded, after exploring the historical
parallels between Jim Crow laws, the segregation of men
and women in education, and the Vermont civil union law,

The heterosexism inherent in restricting same-sex

couples to civil wunions is reminiscent of the

racism that relegated African-Americans to separate
railroad cars and separate schools and of the

sexism that relegated women to separate schools.
Our society’s experiences with ‘separate but equal’
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have repeatedly shown that separation can never
result in equality because the separation is based
on a belief of distance necessary to be maintained
between those in the privileged position and those
placed in the inferior position.

Barbara J. Cox, But Why Not Marriage; An Essay on
Vermont’s Civil Unions Law, Same-Sex Marriage, and
Separate But (Un)Equal, 25 Vt. L. Rev. 113, 134 (2000);
Mello, For Today I’m Gay, 25 Vt. L. Rev. at 241 (“The
[civil union] statute, for all its comprehensiveness,
still «creates a separate and wunequal system of
matrimonial apartheid. . . . Vermont’s new legal system
of Jim Crow marriage for same-sex couples marks those
couples with an unmistakable badge of inferiority and is
inherently unequal.”); id. at 250 (“Notwithstanding the
fact that the Blacks-only part of the bus was really
equal to the whites-only part of the bus, the segregation
itself was constitutionally and morally wrong. It was
wrong because the segregation itself wmarked the
segregated people with a badge of inferiority. And
because it was the law that mandated the segregation.”)
(emphasis in original).

D. COUPLES JOINED IN CIVIL UNION DO NOT ENJOY THE SAME
TANGIBLE BENEFITS AS HETEROSEXUAL, MARRIED COUPLES.

The denial of access to the 1legal status of
“marriage,” with all of the social significance that

connotes, and the message of exclusion implicit in the
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separate legal status crafted for same-sex couples are
themselves sufficiently constitutionally repugnant ¢to
invalidate the “separate but equal” approach reflected in
the Vermont civil union law and Senate Bill 2175. In
addition, these civil union alternatives fail to actually
deliver the equal tangible benefits they purport to
provide to same-sex couples.

In particular, same-sex couples joined in civil
union in Vermont face substantially greater obstacles to
the recognition of their unions, and the incidents
thereof, beyond Vermont'’s borders than they would if they
could 1legally marry. Over one thousand significant
federal protections, supports and obligations are out of
reach to couples joined in civil union in Vermont, in
large part because they lack the legal status of being
“married”-- the gateway to which is controlled
exclusively by the legislative authority of the State.

Furthermore, many private entities rely on and
incorporate state definitions of marriage in the benefits
and protections they provide, further accentuating the
inequalities flowing from excluding same-sex couples from

that status.

1. Civil Unions Face Greater Obstacles To
Portability.
We live in a mobile society. Families do not

always spend their entire lives in the same town, or even
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the same state. Even while maintaining a constant
residence, families frequently travel outside the borders
of their own state. In most cases, this mobility has
little significant impact on the legal rights of
individuals and families as they travel from state to
state. The United States Supreme Court has recognized
the fundamental constitutional right to travel from state

to state without discrimination, Saenz v. Roe, 526 U.S.

489 (1999). Indeed, the laws governing marriage and
family formation are, in most cases, similar around the
country. In those cases where state marriage laws vary,
deeply-rooted common law principles require that a
marriage that is wvalid where celebrated be recognized
everywhere, barring a strong public policy against the
marriage in the state which has the most significant
relationship to the spouses and the marriage at the time
of the marriage. Restatement (Second) of Conflict of
Laws § 283(2). See also, Cox, But Why Not Marriage, 25
Vt. L. Rev. at 138 (“The general rule preferring
validation of marriages, which exists with an
‘overwhelming tendency’ in this country, leads courts to
find opposite-sex marriages to be valid if there is any
reasonable basis for doing so.”). As a consequence,
without any particular consideration to the matter, most

heterosexual married couples take for granted the
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continuing validity of their marriage as they travel from
state to state, and beyond. As Professor Cox has noted,
“It would be absurd to subject any couple to having its
‘marriage visa’ stamped with ‘valid’ and ‘invalid’ as
they traveled across the country.” Id. at 138 (quoting
Evan Wolfson, Crossing the Threshold: Equal Marriage
Rights for Lesbians and Gay Men and the Intra-Community
Critique, 21 N.Y.U. Rev. L. & Soc. Change 567, 612
(1994-95)) .

Whether gay or straight, the reliability and
certainty of a couple’s marital status as that couple
travels or migrates from state to state is critical. It
can affect a spouse’s rights to make medical decisions
for the other if the other cannot speak for himself or
herself; to inherit through the laws of intestacy if the
other dies; to pursue legal recourse if the other dies at
the negligent hands of a tortfeasor; and to take time off
from work to care for a sick spouse under various state
laws. It can affect a couple’s ability to secure orderly
judicial resolution of financial and other disputes in
the event that their relationship ends. And it can
ensure the 1legal recognition of a parent-child
relationship when a child conceived through reproductive
technologies is not biologically related to both parents.

To be sure, had Vermont extended full marriage
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rights to same-sex couples--including the right to marry-
-some couples would have faced obstacles to recognition
of their legal status as they traveled beyond Vermont’s
borders. Many states have enacted laws expressly
purporting to deny legal respect to same-sex marriages.
Although these laws are unconstitutional for the same
reasons that this Court recognized Massachusetts'’
exclusion of same-sex couples from marriage to be
unconstitutional, their existence, nonetheless, may have
engendered a sense of insecurity or uncertainty as a
legally married same-sex couple traveled or relocated
from state to state.

But the Vermont Legislature’s decision to create,
out of whole cloth, a separate status--a new legal
category that has no instantly cognizable meaning under
the laws of any other state in this country--elevated the
level of uncertainty faced by same-sex couples joined in
civil union to a much higher level. Some states do not
have statutes barring the recognition of same-sex
marriages. Moreover, the discrimination statutes in
other states should not survive the test of time, either
because they are repealed or modified by legislative
bodies, or because they fail constitutional scrutiny.
The troubling question now is what is a “civil union” for

the purposes of those states’ laws, and what would it
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mean to recognize one?

Moreover, even the legal framework for analyzing
the wvalidity and applicability of other states’ laws
concerning recognition of same-sex unions is
significantly more uncertain when “civil wunions” as
opposed to “marriages” are at issue. “[W]lith the right
to marry, same-sex couples would have had hundreds of
cases in which courts recognized marriages from another
state available for use as precedent. While this case
law should remain available for use by same-sex couples
when arguing that their civil unions are substantially
equivalent to marriages, its precedential value is less
certain because those cases apply to marriages, not civil
unions.” Cox, But Why Not Marriage, 25 Vt. L. Rev. at
140. As Professor Cox has explained,

If we expected courts to hesitate before

recognizing same-sex couples’ marriages, we must

expect greater hesitancy when they are asked to
recognize out-of-state «c¢ivil wunions--a status
previously unknown in the law. Judges may decide
that Vermont’s statutorily-created status of ‘civil
union’ does not extend beyond the state’s border,
unlike the clearly portable status of ‘marriage.’

This unknown portability of civil unions puts these

. same-sex couples at great risk: they no longer know
whether the law considers them to be single or

‘married’ and whether their status in countless

contexts, such as property ownership, intestacy,

and responsibility for their partner’s debts,
changes after they leave Vermont.

The State of Vermont presently confers on same-sex
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couples, at most, the legal status of “joined in civil
union,” and on heterosexual couples the legal status of
“married.” Notwithstanding the Legislature’s attempt to
confer the full complement of tangible benefits on
couples joined in civil union, by withholding from same-
sex couples the legal status of “married” the Vermont
Legislature has significantly increased the obstacles
such couples face when they cross Vermont’s borders. "By
creating a separate institution without the historical
significance and clearly established rules relating to
marriage, the Vermont Legislature has made it more
difficult for Vermont same-sex couples to know whether
they will be abandoning their rights as a couple once
they leave the state.” Id. at 143.

So far, the limited case law involving civil unions
outside of Vermont bears out Professor Cox’s prediction
that couples joined in civil union will face substantial
uncertainty outside of Vermont. In several cases, courts
of other states have refused to recognize the existence
or validity of a civil union for the purpose of benefits
or protections under the laws of those states, in some
cases noting that a civil union is not a marriage even

under Vermont law. See, Burns v. Burns, 253 Ga. App. 600

(2002) (no child visitation allowed while mother’s civil

union spouse is in home where the divorce order only
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allowed child wvisitation in the presence of adult
overnight guests to whom the mother was married or

related within the second degree); Hall v. Beauchamp, No.

1D02-807 (F1. Ct. App. Oct. 10, 2002) (no child
visitation allowed while the father had overnight guests
to whom he was not married, including his civil union

spouse) ; Rosengarten v. Downes, 802 A.2d 170 (Conn. App.

Ct.), certification for appeal granted, 806 A.2d 1066
(Conn. 2002), appeal dismissed as moot, (Dec. 31, 2002)
(Connecticut courts lack jurisdiction to dissolve a civil
union because doing so, as contrasted with dissolving a
marriage, does not fall within any of the statutorily
prescribed areas that the court is empowered to decide);

In the Matter of the Marriage of R.S. & J.A., No. F-

185.063, Agreed Final Decree of Divorce (Tex. Dist. Ct.
279*® Judicial Dist., Mar. 3, 2003), vacated (Mar. 28,
2003) (vacating an initial decree dissolving a civil union
in light of, among other things, questions concerning the
court’s jurisdiction to dissolve a civil union). But

see, Langan v. St. Vincent’s Hospital of N.Y., 765

N.Y.S.2d 411 (N.Y. Sup. Ct. Apr. 10, 2003), on appeal
(recognizing the plaintiff’s standing to sue for the
wrongful death of his civil union spouse); In re the

Marriage of Misty Gorman and Sherry Gump, No. 02-D-292

(W.V. Fam. Ct. of Marion County Jan. 3, 2003) (dissolving
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a civil union); In the Matter of Kimberly Brown and

Jennifer Perez (Iowa Dist. Ct. Woodbury County, Nov. 14,

2003), as amended (dissolving civil union).

By increasing the wuncertainty faced by same-sex
couples relative to their heterosexual counterparts when
they leave the state of Vermont, the Vermont Legislature
has failed to confer on same-sex couples “the same
benefits and protections afforded by Vermont law to
married opposite-sex couples.” Baker,744 A.2d at 886.
For this reason, the Vermont civil union law fails to
satisfy the essential requirements of the Vermont
Constitution. For precisely the same reason, the
exclusion of same-sex couples from marriage contained in
Senate Bill 2175 is “incompatible with the constitutional
principles of respect for individual autonomy and

equality under law.” Goodridge, 440 Mass. at 313.

2. Couples Joined In Civil Union Are Severely
Disadvantaged With Respect To Federal
Benefits.

Sandy Reeks, a British citizen, and Pam

Kinninburgh, an American citizen, joined in éivil union
in Vermont in 2000. The two have been in a committed
relationship since the mid-1990s, when Reeks traveled to
the United States, first as a tourist, then as a student,
and later on a one-year visa extension that allowed her

to work. Although the two are joined in civil union, the
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federal government does not recognize their family
relationship for immigration purposes. As a consequence,
Reeks has had difficulty extending her visa, and the two
have moved to Toronto, at least temporarily, leaving
behind Kinninburgh’s children and grandchildren, their
turn-of-the-century farmhouse, one of their jobs, and
many of their friends. Anne Wallace Allen, Law Seen as
Unfair for Same-Sex Couples, Addison Independent, Oct.
23, 2003, at 6A (App. 22).

Tax season is especially complicated for Vermont
same-sex couples joined in civil union. State law
recognizes that many couples, heterosexual and same-sex,
are economically interdependent, and thus provides a
mechanism for calculating and paying taxes jointly, as a
married or civil union couple. Because Vermont's state
income tax calculation “piggybacks” on the federal
calculation, Vermonters in civil unions must complete two
separate federal tax returns: the federal tax returns
they file as individuals with the federal government, and
hypothetical federal returns, assuming a married filing
status, upon which the state tax is calculated. Vermont
Department of Taxes web site, Questions, Civil Unions, at
http://www.state.vt.us/tax/faq.htm#CIVIL (App. ).

Moreover, one of the inequities that two of the

Baker plaintiffs, Nina Beck and Stacy Jolles, cited in
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explaining their decision to sue for the freedom to marry
involved federal capital gains taxes. They wanted to buy
their house together, but that would have required tens
of thousands of dollars in capital gains taxes that the
couple could not afford--penalties that would not apply
to a legally married couple. Heather Stephenson,
Redefining Marriage, Vermont Sunday Magazine, Mar. 8,
1998, at 13 (App. 23).

Holly Puterbaugh and Lois Farnham, who had been
together as a couple for twenty-five years in 1997 when
they joined the Baker lawsuit seeking the freedom to
marry, cited the social security survivor benefits and
pension protections as important factors in their
decision to seek the freedom to marry. Chris Tebbetts,
Courtside Seats: Lois Farnham and Holly Puterbaugh A
Conversation With Vermont’s Most Famous Plaintiffs, Out
in the Mountains, Oct. 1997, at 14 (App. 28). Today,
having joined in civil union, the fifty-something couple
is no more apt to benefit from the protections of the
social security laws than they were before filing suit.

In some cases, denial of federal recognition and
benefits can be especially tragic: Christina Walsh and
her partner Judith Kay Jjoined in c¢ivil wunion in
Killington, Vermont on July 22, 2001. Together they

decided to have and raise a child. Christina Walsh bore
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the child, Trevor, who was born on November 25, 2002.

Judith Kay was the primary breadwinner for the family;
Christina Walsh stayed home and cared for Trevor. On
July 1, 2003, Judith Kay was killed in a tragic car
accident. The Walsh-Kay family lived in Bradford,
Vermont, at the time of Judith Kay’s death. Pursuant to
Vermont law, Trevor was presumed to be the legal child of
Judith Kay without need for further legal validation of
that fact. Vr. SrtaTr. ANN. tit. 15, § 1204 (f) (2003) (“The
rights of parties to a civil union, with respect to a
child of whom either becomes the natural parent during
the term of the civil union, shall be the same as those
of a married couple, with respect to a child of whom
either spouse becomes the natural parent during the
marriage.”); VT. STAT. ANN. tit. 15, § 308 (2003) (“A
person alleged to be a parent shall be rebuttably
presumed to be the natural parent of a child if . . . (4)
the child is born while the husband and wife are legally
married to each other.”). Accordingly, Christina Walsh
filed for social security survivor’'s benefits for Trevor.
Although social security regulations, and the applicable
case law, clearly require the Social Security
Administration to defer to state law in determining
whether a given minor child is the next-of-kin of a

decedent, and Vermont law is unambiguous on the subject,
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the Social Security Administration has now twice
(wrongly) denied benefits to the minor child. Letter from
Anne Jacobosky, Asst. Reg. Commissioner, Social Security
Administration Retirement, Survivors and Disability
Insurance, to Christina Walsh for Trevor Walsh (December
21, 2003) (App. 31).

The federal government, by its own assessment,
assigns 1,049 benefits, protections, and obligations to
married couples. United States General Accounting Office,
Defense of Marriage Act, Rep. No. GAOl, OGC-97-16,
January 31, 1997, http://frwebgate.access.gpo.gov/cgi-
bin/useftp.cgi?IPaddress=162.140.64.21&filename=0g97016.
pdf&directory=/diskb/wais/data/gao. The federal
government. The federal government does not define
marriage, but relies on the states to do so. State law,
not federal law, serves as the gateway to this vast array
of significant federal legal protections. By enacting a
civil union law rather than opening the “marriage”
gateway to same-sex couples, the State of Vermont has
reduced the likelihood that same-sex couples joined in
civil union and their children can avail themselves of
any of the federal-law protections of marriage. In that
respect, couples joined in civil union are dramatically
disadvantaged relative to married couples. To be sure,

the constitutionally dubious federal “Defense of Marriage
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Act” (“"DOMA”), codified at 1 U.S.C. § 7 (2003) and 28
U.S.C. § 1738C (2003) could pose an obstacle to federal
benefits for same-sex couples even if Vermont simply
allowed those couples to marry. However, by passing a
civil union law, the Vermont Legislature essentially has
preempted opportunities for reexamination by the Congress
of the policies this law fosters, as well as meaningful
judicial review of the constitutionality of withholding
from same-sex couples the legal status--marriage--
necessary to seek federal benefits in the first place.
See Cox, But Why Not Marriage, 25 Vt. L. Rev. at 145
(*[Tlhe combination of DOMA and the Vermont Legislature’s
unwillingness to accord marital status to its same-sex
couples has made it somewhat more unlikely that those
couples will be recognized as married for federal
purposes.”) By erecting an additional obstacle to the
attainment of important federal law protections by same-
sex couples, the Vermont civil union law falls short of
its stated goal and of the constitutional imperative of
full inclusion for same-sex couples.

3. Many Private Parties Attach Their Own Benefits
To Marriage As Defined By Statute.

Other states and the federal government are not
alone in adopting the legal status of marriage as a
gateway to a vast array of protections and benefits.
Many private parties do so as well. Although private
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parties within Vermont are precluded from treating
persons joined in civil union any differently than
married persons, Vermont'’s anti-discrimination laws do
not likely reach beyond Vermont’s borders. That means
that private parties in other states, such as museums
that offer discounted memberships to married couples, or
employers that contractually provide for paid leave for
an employee to care for a spouse, may not be legally
bound to treat the couple joined in civil union as if the
couple were legally married. As a practical matter, if
same-sex couples in Vermont were allowed to “marry”, they
would automatically qualify for an array of private
benefits conferred by their employers and other public
accommodations. On the other hand, because the term
“civil union” 1is generally unfamiliar to private actors,
and unlikely to be included in their benefit plans and
policies, civil union status may not open the door to
those same entitlements and protections.

Perhaps the most significant such benefit is health
insurance. The nature of health insurance coverage in
America--provided primarily through the workplace--favors
partners who are legally married. In Vermont, 64% of
residents under the age of sixty-five receive their
health insurance through an employer-provided plan.

(Vermont Division of Health Care Administration,
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“Employment -Based Health Insurance in Vermont: Summing It
Up,”
http:\\www.bishca.state.vt.us\HcaDiv\Data_Reports\SurveyV
TFamilyHealth2000\EmployInsur012202.pdf, p. 1i). A
similar percentage of Massachusetts residents under the
age of sixty-five, 62%, receive their health insurance
from such plans. (Kaiser Family Foundation,
"Massachusetts: Population Distribution by Insurance
Status, state data 2000-2001, U.S. 2001,”
statehealthfacts.kff.org/cgi-
bin/healthfacts.cgi?action=compare&category=Health+Covera
ge+.., accessed January 5, 2004). Many of these plans
provide coverage to the spouses and children of
employees. Therefore, it is not surprising that married
adults in Massachusetts are more than two times more
likely to have health insurance than unmarried adults who
live together. (Massachusetts Division of Health Care
Finance and Policy, “Health Insurance Status of Mass.
Residents, 3rd. Ed., January 2003,” Appendix p.21,

www.state.ma.us/dhcfp/pages/pdf/hism1200.pdf, accessed

January 5, 2004). Civil unions are unlikely to remedy
that disparity.

Employer-provided health insurance, with very few
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exceptions,1l/ 1is governed by the Employee Retirement
Income Security Act of 1974, (“ERISA”), 29 U.S.C. §§ 1001
- 1461 (2003). Under ERISA, self-insured plans (plans in
which the employer itself bears the financial risk for
medical claims) are essentially exempt from state
regulation. Metropolitan Life Insurance v. Massachusetts,
471 U.S. 724, 747 (1985) (construing ERISA section
514 (b) (2) (b), at 29 U.S.C. § 1144(b) (2) (b)) (2003). 1In

Vermont, in 2002, 24.6% of residents were insured through

a self-insured plan. (Vermont Division of Health Care
Administration, “Health Insurance Coverage Estimates
Vermont Residents, 1999- 2002,”

www.bishca.state.vt.us/HcaDiv/Data_ Reports/

CoverageEstimate02.pdf, accessed January 6, 2004). Even
more Massachusetts residents, 30%, receive their
insurance through self-insured plans. (Massachusetts

Division of Health Care Finance and Policy, “Self-Funded
and Fully-Insured Health Insurance Plans: How Do They

Differ?” p.1, http://www.state.ma.us/hrsa/pages/pdf/

selffund.pdf, accessed January 5, 2004).

As a result of ERISA’'s broad preemptive effect, it
is unlikely that Senate Bill 2175 can by its own force
require self-insured plans to provide spousal coverage to

couples in a c¢ivil union. Ironically, however, the

1 The two exceptions are plans for government employees and
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definition of marriage in an ERISA-governed plan depends,
in the absence of plan language to the contrary, on state
law. Allen v. Western Conference of Teamsters, 788 F.2d
648, 650 (9" Cir. 1986) (assuming in the absence of plan
language to the contrary that an ERISA-governed plan
relies upon state law to determine if a party is
married); Valentino v. Teamsters Local 469 Pension Fund,
2000 WL 1879544, 3 (D.N.J. 2000) (in construing an ERISA-
governed pension plan, concept of marriage is based on
state law). Thus, if ERISA-governed plans are written to
cover married couples, spouses or families, as almost all
plans are, it 1is 1likely that these plans will be
construed to cover same-sex couples that are “married” as
a matter of Massachusetts law.2/

However, because ERISA-governed health plans
generally do not use the term “civil union,” unless an
employer simply treats a civil union as a marriage, it is
unlikely that existing plan language will be construed to
cover civil unions. Rather, employers would have to make
the affirmative decision, as they have the discretion to
do under ERISA, to amend their plan terms to include

civil unions in their coverage categories, in order for

church-related employee plans. 29. U.S.C. § 1003 (b) (1)-(2) (2003).

2 Even if DOMA is ruled constitutional, it is not clear that its
so-called federal definition of marriage would govern the private
benefit plans sponsored by employers, given the traditional
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a non-employee partner in a civil union to gain “spousal”
coverage under his or her employee partner’s self-insured
plan.

Employers are unlikely to opt, in large numbers,
for inclusion of partners joined by civil unions, not
because of prejudice but because of legal uncertainty.
For example,.employers sponsoring interstate plans may
wonder whether a civil union grants any legal status
outside of Vermont or Massachusetts. They also may
wonder if an individual in a civil union would be
eligible for marriage in another state, leaving the plan
potentially liable for the coverage of two adult partners
of the employee.

In contrast, marriage is a term that is well
understood by employers. An employer sponsoring an ERISA
plan that covers all spouses or married couples does not
have to worry about a lack of legal guidance on what it
means for its employees to be married or
divorced. 1Indeed, even if another state can refuse to
recognize a same-sex marriage under its own constitution,
for purposes of conferring private benefits, employers
often will draw a clear line: their employees are either
married or unmarried. Employees who are married are not

considered to be joined in a statutory union that lacks

deference in ERISA jurisprudence to state law definitions of
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any ascertainable legal status under the law of most
states. This clarity is hardly a trivial concern to
employer sponsors of most health care plans. In this era
of steeply rising insurance costs, employers are unlikely
to voluntarily provide costly family health insurance to
unmarried couples, if the law does not clearly require
them to do so.

In short, by denying same-sex couples the title
“married,” the Vermont Legislature has significantly
decreased the likelihood that same-sex couples joined in
civil union and their families will enjoy the private
benefits that many organizations automatically confer on
married couples.

V. CONCLUSION

This Court has recognized the “marriage ban does
not meet the rational basis test for either due process
or equal protection.” Goodridge, 440 Mass. at 331. A
civil union law which denies same-sex couples many of the
critical benefits of marriage is every bit as lacking in
rational basis, and is every bit as unconstitutional, as
a law which denies same-sex couples all of the tangible

and intangible benefits of marriage.

marriage for purposes of construing benefit plans.
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Second round
of hearingg held

By JACK HOFFMAN
Vermbdnt Prees Buresn
MONTPELIER — ‘The buses Wm ranning and the rally
against same.gey marriage dre largu crowd out ﬁont
but inside the Vermont State ouse Tuesday night the
8cene looked much ag it did lnst week.
The House chamber wag overflowing, with, an egtj-
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600. Additional hearing rooms also
were full, and the hallways were
jammed again as well.

And once again, the testimony
presented to the House and Senate
Judiciary committees was sharply
divided between support and oppo-
sition to-the idea of same-sex mar-
riage. There was virtually no dis-
cussion of a compromise that would
provide legal benefits to same-sex
couples without actually allowing
them to marry.

Many opponents of same-sex mar-
riage cited moral and religious rea-
sons for their positions. And several
sharply criticized the Vermont
Supreme Court for ruling in late
December that same-sex couples had
a constitutional right to the legal
benefits and protections available
to traditionally married couples.

In its ruling, the court said the
Legislature it could extend benefits
to same-sex couples by changing
existing marriage laws or it could
create a “parallel alternative,” such
as domestic partnerships, that would
have the same protections but would
not be called “marriage.”

“Marriage is between only one
man and one woman, and let's
impeach the Supreme Court jus-
tices,” said Robert Worthington of
Montgomery Center.

Worthington was the first person
in the witness chair on the floor of
the House chamber. He used his two
minutes of allotted time to tell law-
makers that people in his commu-
nity were so upset about the decision
they were considering leaving the

state. He also warned the six mem- -

bers of the Senate committee and 11
members of the House committee
that there would be a political price
to pay if they approved marriage for
gays and lesbians.

“These customers of mine, their
families, have even talked ... of how
upset they are with their elected
officials and how they will put them
out of office if they vote yes,” he said.
“These people may not come to a
meeting like this or even call or
write to legislators, but nonetheless
they are out there and they will
vote.”

About 100 people got to address
the committee during the four-hour
hearing, which was roughly the same
number who testified last week.

However, the committees changed
their routine this week. Witness
were chosen at random, as they were
last week, But this time people could
sign up to speak for or against the
idea of providing benefits to same-
sex couples, and the testimony alter-
nated between opponents and sup-
porters.

Worthington, who warned law-

makers they could be voted out of
office, was followed by Brad
Blanchette of Burlington, who urged
them to not to think only about of
their political careers.

“A coincidence of events has thrust
you into the center of controversy ...,
he said. “While this watershed of
liberty had to happen eventually,
eventually is now.

“The decision before you is one
that will reverberate throughout
history as one that could forever
define our resolve to advance human
freedom. I ask that you put political
and personal considerations aside
as other champions of freedom
before you have done and find the
courage, somehow, to vote your con-
viction.”

Several of the speakers denounced
homosexuality as immoral, and they
cited passages from Leviticus to bol-
ster their arguments homosexuality
violated the laws of God.

Leslie Crane of Williston read a
letter from his 18-year-old son, who
was unable to attend the hearing.

“I am shocked that we as a state
and a nation are entertaining the
idea of a homosexual union,” Crane
said, reading from the letter. “I
believe that if Vermont legalizes this
unnatural behavior, I believe there
will be a migration like none have
ever seen.

“Such an influx of homosexuals
will be detrimental to the moral and
family values that surround us in
Vermont.”

As they did last week, advocates
of same-sex marriage drew paral-
jels between the current opposition
to same-sex marriage and past oppo-
sition to interracial marriage.

Molly Goldberg, a 16-year-old stu-
dent at Montpelier High School, said
objections to same-sex marriage
were based on “fear of the unknown,
fear of the different.”

“This is similar to the objections
to interracial marriages a few
decades ago,” she said. “In a paral-
lel struggle for civil rights, the law-
makers had to move one step ahead
of the people and pave the way for
more tolerance.”
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Same-Sex Couples (Dec. 21, 1999)

Forum .
Join a Discussion on Gay Pride: The Fight for Civil Rights

By CAREY GOLDBERG

ONTPELIER, Vt., Feb. 2 -- In her piping soprano,

10-year-old Courtney Dozetos told hundreds of Vermonters
crammed into the state House here late Tuesday night: "It would
make me feel special and good if my moms could get married. I
don't and probably never will understand why they can't."

Linda Pastelnick, representing the opposite side, quoted a verse
from Leviticus calling sex between men "an abomination" and

argued, "God made Adam and Eve, he didn't make Adam and
Steve."

Henry Ilsley probably summed up the situation best, saying, "It
seems we're a state divided."

Six weeks after the Vermont Supreme Court ruled that gay couples
deserved the same rights and benefits as heterosexual spouses and
must be granted them, Vermont is indeed a state divided, even
polarized, as it takes its new position at the epicenter of the country's
long-running debate over gay marriage.

It is grappling hard with the court ruling in its media, in its
lunch-counter talk and in its legislature, where committee members
are hoping to come up with at least the beginnings of a bill on
same-sex couples this month. And as it grapples, it is finding that
what had seemed at first obvious middle ground -- a domestic

partnership system that would offer all the benefits of marriage,

http://www.nytimes.com/yr/mo/day/ncws/national/vl-gay-marriag(
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from health insurance to inheritance rights, without the title -- has
few backers at this point.

In its Dec. 20 ruling, the court left it up to the legislature to find a
remedy for discrimination against gay couples. It set no deadline for
the new law, but retained the right to revisit the issue if the
unconstitutional discrimination did not end.

Immediately after the ruling, Gov. Howard Dean and others
expressed their support for domestic partnership as a compromise.
California and Hawaii already have statewide domestic partnership
laws, though not nearly as extensive as the Vermont court's ruling
would require.

But as people in Vermont speak out, almost no one can be heard
promoting domestic partnerships. Those who support traditional
marriage say domestic partnerships would undermine it. Those who
Support gay marriage say the state should settle for nothing less.

Dr. Dean attributes the sense of polarization to the current central
forum of the state's debate: two mass public hearings at the state
House, one last week and one Tuesday night, that have drawn well
over 1,000 people each. (In a state of just 600,000 people, it could
be that almost one-half of 1 percent of them have taken to the
Capitol lately. The New York equivalent would be Albany hearings
drawing 90,000 people.)

"It is self-selecting, of course," Dr. Dean said. "Look out your
window. When it's snowing like this, you're not going to get up out
of your cozy armchair in the middle of the Vermont winter to take
the moderate path."

But a statewide poll -- conducted Jan. 18-21 and sponsored by The
Rutland Herald, The Barre-Montpelier Times Argus and WCAX
Channel 3 News -- bore out the depth of the state's split. It found
that 38 percent agreed with the Supreme Court's ruling, and 52
percent disagreed, while 10 percent remained unsure. Asked if they
favored overturning the court's ruling with a constitutional
amendment, 49 percent said they did, while 44 percent opposed the
idea.

Leaders of the Roman Catholic Church in the state, who have
mobilized to oppose same-sex marriage, oppose domestic
partnerships as well. They sponsored a rally outside the state House
on Tuesday night that drew nearly 1,000 people.

Leaders of many other denominations, including Episcopal and
United Methodist bishops and several rabbis, have come out
strongly in favor of gay marriage as a way to strengthen the
institution and defend civil rights. They, for their part, back
fuli-fledged marriage, not partnership.

-5 AMINA 1A AN



ame-Scx Marriage Polarizes Vermont hnp://www.nytimes.com/yr/mo/day/news/national/vt-gay-mam’agc

fS

At the House hearings, virtually everyone wears either a pink sticker
supporting gay marriage or a white sticker saying "God's plan -- one
woman one man" or "Don't mock marriage." There are no domestic
partnership stickers.

Thus far, the debate has been impeccably civil and both sides well
behaved, prompting expressions of state pride from Dr. Dean and
others. But many, like Representative Thomas A. Little, the
Republican who heads the House committee holding hearings on
same-sex marriage, fear that peace will not last.

"I would suggest that while we're in stasis, or a holding patter,
where we're not deciding anything yet, that it's possible to sustain,"
Mr. Little said of the political calm. "And when we start to move
forward with drafting and marking up a particular bill, that may
change."

“There's no middle ground so far that's emerged," he continued.
"And it probably was naive to think it might. The gay and lesbian
community advocates are saying the only thing that will work is
same-sex marriage, and the people who are vocally against any of
that sort of thing say the only thing that will satisfy them is
nothing."

The 11-member House Judiciary Committee will try to begin
drafting a bill this week, Mr. Little said, but it will be a slow
process. Committee members say there have been no preliminary
votes or other indications as to which way the committee is leaning,
and no one is making any predictions.

Other bills are pending, one to “clarify" that marriage is only
between a man and a woman, one to do the opposite and make the
state's marriage laws "gender neutral," and one to begin amending
the state constitution to specify that marriage is heterosexual. The
legislative session is expected to last through April.

As the legislature wrestles, thousands of Vermont voters will also
have a chance to weigh in on the same-sex marriage issue. Many
towns are planning to put the question to a nonbinding vote on their
Town Meeting day in March.

The House Judiciary Committee has emphasized that it wants to
discuss how to carry out the court's decision, not the merits of the
decision itself, which came after three gay couples sued when their
town clerks denied them marriage licenses. It has thus far allowed
only Vermonters to testify at public hearings, emphasizing that it
wants the debate to be an internal Vermont matter.

But the committee may be fighting a losing battle on those fronts,

NI Tnaa
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In testimony, speakers have repeatedly denounced the court's
decision and urged the legislature to back a constitutional
amendment to overturn it. Some also called for impeaching the
court's justices.

As for outsiders, Randall Terry, the militant abortion foe known for
creating disturbances at abortion clinics around the country with his
group Operation Rescue, has set up shop here and told The Rutland
Herald that he plans to stay "for the duration" of the fight.

More outsiders can be expected, said Daniel Foley, a Honolulu
lawyer who has been at the forefront of the gay marriage push in
Hawaii.

"It is in the legislature's interest to deal with this quickly," Mr. Foley
said, or else, judging by his Hawaii experience, outside opponents of
gay marriage will finance the fight against politicians who back it in

the November elections.

Here in Vermont, the outsiders may lobby, but there is a sense that
no one is listening much. Sue Allen, spokeswoman for Governor
Dean, a Democrat, said that the office had received about 13,000
calls, faxes and letters, an unheard-of number, but that the vast
majority came from out-of-staters, and so had no influence.
Vermonters' opinions are forwarded to the governor, Ms. Allen said.

A similar attitude prevails at The Burlington Free Press, which has
carried several two-page spreads of letters on same-sex marriage. A
Kansas minister who came to town to preach against gays upset
many Vermonters, said Stephen Kiernan, the newspaper's editorial
page editor, adding, "That has created an atmosphere within
Vermont that this is our issue and we will resolve it."

"And outsiders," Mr. Kiernan continued, "thank you very much, but
why don't you go skiing?"
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Lawmakers take up gay marriage

Attorneys Beth Robinson (right) and Susan Mniﬁay'(r'dat) brief the House Judiclary cotﬁmm“ on Tuesday moming '
about the recent Vermont Suprems Court decision requiring the Legislature to confer the benefits of marriage to .
same-sex couples. Lawmakers must decide whether to expand the definition of

domestic partnership.

Panel quietl

By Adam Lisberg
Free Press Staff Writer

MONTPELIER — Ver-
mont took its first step into
an uncertain future Tuesday
as lawmakers began the
court-ordered task of giving
gay and lesbian couples the
rights and benefits of mar-
riage.

The House Judiciary
Committee started the pro-
cess shortly after 9 am. in a
Statehouse meeting room
the size of a one-car garage.
There was no fanfare or cer-
emony - several committee
members even wandered in
late — but the 30 spectators
who crammed into the room
gave some idea of the in-
tense interest in what Ver-
mont lawmakers are consid-
ering.

“It's clearly momentous,”

COURT DECISION:
SAME-SEX MARRIAGE

said Beth Robinson, one of
the attorneys who chal-
lenged Vermont's prohibi-

tion on same-sex marriages.

in 1997. “None of these peo-

. ple asked to be here,. yet

they found themselves in
the spotlight of a historical
moment.”

Robinson and law partner
Susan Murray started the

marrage or come up with a form ot"

y begins its work

Same-sex mandate

Bl WHAT: The Vermont Supreme Court on Dec. 20 or-

i

ton Free Press

dered lawmakers to give same-sex couples:the rights and
benefits of mamiage. Lawmakers are trying to respond to -
the ruling. This is what the court required: - o
W TEXT: “We hold that the State Is constitutionally re-
qulired to extend to same-sex couples the common bene-
fits and protections that flow from marriage under Vermont
law. Whether this ultimately takes the form of inclusion
within the marriage laws themselves or a parallel ‘domes-" -
tic partnership’ system or some equivalent statutory alter-
native, rests with the Legisiaturd. Whatevér system |s cho-
sen, however, must conform with the ‘constitutional -
imperative to afford all Vermonters the common benefit,

Z-

protection, and security of the law."

day by outlining their legal
case, in which three same-
sex couples sued for the
right to marry, as well as the
state Supreme Court's Dec.

20 ruling in their favor. That
ruling made Vermont an in- |
ternational flashpoint * for

See MARRIAGE, 5A )

’

- The Burling

4
B
o o]

50 cents, three news sections

A Local Custom  Serving Vermont for 173 years




MARRIAGE: Lawmakers take up issue
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jay rights, attracting attention
‘rom people and groups on all
sides of the issue.

The court left up to the Legis-
iature how to remedy the consti-
.utional wrong Robinson and
Murray identified. The justices
said lawmakers could simply al-
low same-sex couples to marry,
or could try to create a parallel
system of domestic partnership
with the same rights and benefits
of marriage.

Whichever path the Legisla-
ture takes will make history: No
state supreme court has ever or-
dered such sweeping rights be
granted to gay and lesbian cou-
ples. Choosing between them,
however, will force lawmakers
to navigate an uncharted path
between long-held traditions
and newly guaranteed civil
rights.

“We are being asked to em-
bark on a cultural experiment,”
said Vermont Law School pro-
fessor Peter Teachout. “It is a
departure from the way things
have been done almost from the
very beginning.”

By the end of the day — after
the committee moved into a
much larger meeting room
downstairs — Chairman Thomas
Little, R-Shelburne, said he was
pleased with how the process
begari. He hopes the ll-member
committee can agree on an ap-
proach and write a bill by Feb.
23, staying focused on the law
.and, not_ on questions of religion

or morality.

“Today was a pretty decent
start,” Little said. “I purposely
didn’t make any comments
about how momentous it all is.
We just want to roll up our
sleeves and get to work, and not
trumpet the importance and sig-
nificance of what we're doing.”

Little said he wanted to spend
the next two weeks discussing
the legal landscape of same-sex
marriage before the committee
started thinking about whether
to choose marriage or domestic
partnership for same-sex cou-
ples.

“We're going to try not to cut
to the chase,” Little said. “That’s

domestic partnership provides
the same rights and benefits as
marriage. However, he said, do-
mestic partnership might be an
easier concept for lawmakers
and Vermonters to swallow than
full-fledged marriage for gays
and lesbians.

“Gay marriage would proba-
bly be easier to defend,” Griffin
said. “In a way, the partnership
arrangement would be transi-
tional. It would be easy for the

. Legislature to set up a partner-

the part of the movie where it .

goes too fast and gets pretty hec-
tic.”

Yet every lawyer who testi-
fied before Little's .committee
Tuesday couldn’t help but dis-
cuss the relative merits of the
two approaches.. Robinson and

ship, and then in the next year or
the next dgcade go to marriage.”

Robinson and Muri‘ay, how-
ever, said the question, before

- lawmakers is one of rights, not

Murray argued that anything-

short of marriage simply isn't
equivalent: Even the word “mar-
riage,” they said, carries a form
of social approbation that “do-
mestic partnership” can’t match.

“It's a symbol of being in-
cluded — of not being a second-
class citizen,”
Added Robinson: “Nobody
writes songs about registered
partnerships.” :

William Griffin, Vermont's
chief assistant attorney general,
testified that it might not be easy

Murray said. -

to defend in court the idea that

€

e )

comfort. :

“Just because we have a
strong tradition of discriminat-
ing against gay and lesbian cou-
ples. doesn’t mean that we
should continue it,” Murray said.
“Every single day that this Legis-
lature does not act is a denial of
the ... rights and benefits that my
clients are entitled to, and that
all gay and lesbian couples in

this state are entitled to.”
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Panel tackles
marriage issue

By JACK HOFFMAN

Vermont Press Bureau
MONTPELIER — The House Judiciary Committee
began Tuesday what was supposed to be a steady but
orderly process of reviewing last month’s
Vermont Supreme Court decision that guar-
anteed same-sex couples the same legal

rights of married couples.
The committee heard the background
on the case, some of the legal arguments
ogamwsaa that were presented and interpretations

(See Page 12: Marriage)
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Gay rights lawyers Susan Murray (left) and Beth Robinson
consult before testifying before the House Judiciary

Committee Tuesday.
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Continued from Page One

of the court’s far-reaching opinion.

But several times during the day the
discussion jumped ahead to the central
question now facing the Legislature:
Should same-sex couples have the right
to marry or should the benefits be pro-
vided, as the court described it, through
a “parallel alternative” such as domes-
tic partnerships?

The two lead lawyers on the case,
Susan Murray and Beth Robinson, who
both practice in Middlebury, told the
committee that gay and leshian couples
still would be denied some important,
tangible benefits if the Legislature
stopped short of allowing them to marry
and instead created domestic partner-
ships.

For example, they said a business that
offered health benefits to employee
spouses would not be obligated to pro-
vide the same benefits for a “domestic
partner” The only way thoge benefits
would be guaranteed to a same-sex cou-
ple would be through marriage, they
said.

Domestic partnerships would not be
recognized in other states, Robinson
said. But marriage, while it would not
be recognized everywhere, would be valid
in some states outside Vermont,

And Robinson predicted that laws in
states denying recognition of same-sex
marriage would be overturned. But
before those laws can be challenged, she
said,somestatehastoallowagayorles-
bian couple to marry,

Robinson and Murray both spoke pas-
sionately when they described some of
the tangible benefits that are denied
gays and lesbians. But they were most
forceful in talking about the intangible
benefit that same-sex couples would not
getifthe Legislature followed the domes-
tic partnership option.

Being denied the right to marry,
Murray seid, gives gays and lesbians
the feeling they are inferior

“There’s a message they get that
they’re second clags citizens,” she said.

Beyond the loss of tangible benefits,
she said, “there’s an erogion of spirit.”

Later, when the discussion turned
again to the pros and cons of same-gex
marriage and domestic partnerships,
Murray asked the committee toimagine
the public reaction if people who were
now married were given the status of
domestic partners. .

“There would be an uproar,” she said.
“Those husbands and wives would feel

they'd lost something.”

“The word (marriage) itself is son-
thing,” Robinson added. “Everybody
knows what it means. It is a powerful
term.”

At one point in the discussion.
Robinson compared the current opposi-
tion to same-sex marriage to earlier pro-
hibitions against interracial marriages.
Before the courts ruled that the bans
were unconstitutional, Robinson said,
30 states had laws and six states had con.
stitutional provisions prohibiting blacks
and whites from ing.

“The reaction against interracial mar-
riage was as visceral as the reaction
against a man marrying a man or a
woman marrying a woman is today,”
Robinson said.

Robinson also told the committee than
when states finally recognized that they
were discriminating against mixed race
couples, no one suggested that an alter-
native relationship be created for them
that would provide equal benefits but still
not allow them to marry.

Three same-sex couples appealed their
case to the Vermont Supreme Court
after they were denied marriage licenses.
They argued first that they were enti-
tled to marry under the state’s existing
marriage laws. If they were not covered
by the existing laws, they said, then
those laws should be struck down as
unconstitutional.

The court ruled last month that exist.
ing marriage laws only apply to unions
between one man and one woman.
Nevertheless, the court agreed with the
couples that they were being wrongly
denied the legal rights and privileges
extended to married couples.

Having ruled that same-sex couples
were being denied their constitutional
rights, the court then left the Legislature
weomeupwitharemedy.’lheeourt
said the Legislature could amend the
existing marriage laws to incdlude same-
sex couples, but the court also made it
clearitwasnotondeﬁngﬂmtgays and
lesbians be allowed to .

The court said the Legislature could
try to craft a parallel system, such as
domestic partnerships, that would pro-

ide all the same rights and privileges
of marriage without actually allowing
same-sex couples to marry,

One of the questions raised since the
ruling is whether the court believed an
alternative system would, in fact, achieve

benefits W same-sex couples.

A couple of witnesses said the court
lef open the question of whether same-
sex couples could be adequately pro-
tected through domestic partnerships
or whether marriage would have to be
the ultimate solution. The witnesses

pointed out that the court said it was .

leaving that question to another day. In

part, the answer to that question will :
depend on what alternative the

Legislative devises if it chooses not to §

approve same-sex marriage per se.

Peter Teachout, a professor at Vermont, °

Law School who specializes in constitu-

tional law, said he believed the court -

had clearly left open the possibility that ~

an alternative system could meet the
test.

Teachout pointed out that there had
been a sharp disagreement on the court
over that very issue. Associate Justice
Denise Johnson argued strongly in a
dissenting opinion that the court should
have ruled that the three couples should
be granted marriage licenses. However,
the four other justices joined with the
majority deéision that said the
Legislature could amend existing law or
create an alternative system, such as
domestic partnerships,

There was an argument among the
Jjustices over domestic partnerships,
Teachout said, so it was clearly consid-
ered by the court,

Teachout agreed with Robinson and
Murray that domestic partnerships
would not provide all the same benefits
of marriage. One thing same-sex couples
wouldn't get, he said, “was that gate-
way to other states.”

Teachout also talked about the intan-
gible benefits,

“The other thing you don't get is that
bestowal of legitimacy” he said.

Teachout then explained that the legal
question for the state and the
Legislature, if it followed the domestic
parthership option, was whether it could
Justify treating same-sex couples some-
what differently than heterosexual cou-
ples,

By providing the legal benefits and
protections, Teachout said, the state
could remove much of the discrimination
against same-sex couples. What the
Supreme Court would have to decide in
the future, if domestic partnerships were
approved, is whether there were ade-
quate reasons tojustify the benefits that
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Panel backs domes

Vt. marriage law
expansion rejected

By JACK HOFFMAN
Vermont Press Bureau

MONTPELIER — Afer four weeks
of testimony and weighing political
reality, the House Judiciary
Committes voted Wednesday to writs
a law that would extend legal bene-
fits and protection to same-sex cou-
ples but would stop short of allowing
them to marry.

“Leadership requires a keeh sense
of what ought to be done in the con-
text of what can be done, what is
achievable,”
said Rep.
Thomas  A.
Little, R.
Shelburne, the
chairman of the
committee,
“Leadership

ment of the
world we live in
is not sound leadership. What ie
achievable in this General Assembly
and this body politic this year is a
broad civil righta bill and, speaking
for myself, that does not cross the
threshold of marriage.*

Uﬂknidhebeliwedadvilriahts
bill or a legal benefits bill was the
right thing for Vermont to do now,
And he warned that trying to deal
with the “clearly unresolved” debate
on same-sex marriage this session
could jeopardize the cause of civil
rights.

The majority of the committee
agreed with Little. Eight of the com-
mittes's 11 members voted to move
forward ;‘ith a bill that would not
broaden existing i
to include same-sex couples.

However, Rep. Steve Hi n, P-
Burlington, said gays and lesbisns
in Vermant were entitled to the same
benefits ag heterasexual couples,

ing marriage.

“Full inclusion of gay and lesbian
Vermonters in our state marriage
statutes is the courageous, moral and
timely thing to do,” he said,

that cre-

Vermont House Judiciary Commlttee m
ing marriage statutes to jnclude gays and lesbians in Montpelier on W

“The community of gay
and lesbian people
deserve the same rights,

privileges and responsi-

bilities as all other cou-

ples in the state of

Vermont and, in my

- and

:ﬁ: category of “d tic part-
ps” could provide many lfg;l

responsibilities but

view, deservé notonly
-the ; )

benefits for hom ] Ver
But he warned that stopping short of
mmrriage would mean bowing to the
pressure from opponents,

“For all those who have come before

(8oe Page 5: Marriage)

the opportunity for the
status of marriage.”
Rep. Bl Uppert

AP Photo by Toby Tulke
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n a at is
discrimination and prejudice against gay peo- rather than exclusive and se

. ~ia 5
the Vermonters for Traditional M rriage Livingston; Rep. Cathy Voyer, R-Morrisville;
ple and gay families,” he said. *I hope and I  Vermonters who can benefit from inclusivity” committee chose was a proper compromise. Committee. p. Di
ask that we do that by amending the marriage  she said. *If ] had my choice, I would include ink if
nnnnn " .
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Lawmakers face
‘thornier issue’

By FREDERICK BEVER
Vermont Press Bureau

MONTPELIER —Consensus was already {orm;
among legislators from both parties Monday that uy a
lesbian couples should be
given the same rights as mar-
ried men and women.

But whether same-sex cou-
ples should be able to get a
marriage license promised to
be a thornier issue. Legislative
leaders appeared reluctant to
push marriage law to the top
of their agenda, while some
gay rights activists and law-
makers said they might not be
able to avoid it.

Gov. Howard B. Dean said
;lhat before the next

egislature adjourns, he
wanted a “domestic partner- Gov. Howard Dea
ship” bill that would extend backs the domest;i
the rihts enjove . by miricd pa ttnership act.
couples (o same-sex partners.
But he-alsn suggested he
would not look kindly on a rewrite ol state marriog Lo
to include same-sex couples,

“It’s in the best interest of all Vermonters, gav ar
straight, to go forward with the domestic partnership ac
and not the gay marriage act. And that's what | inver

(See Lawmakers, Page 8)
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- Lawmakers

(Continued from Page 1)

do,” Dean said,

Legislative leaders and outside
observers said they ‘believed the
Legislature would pass a law that
would attempt to meet the Supreme
Court’s directive to “extend to same-sex
couples the common benefits and pro-
tections that flow from marriage under
Vermont law.”

They were also quick to point out,
however, that the court appeared to
give the Legislature leeway over how
that goal could be achieved: “Whether
this ultimately takes the form of inclu-
sion within the marriage laws them-

.8elves or a paralle] ‘domestic partner-
ship’ system .. rests with the
Legislature,” the decision said.

Some lawmakers seized on that lan-
guage to show that they could satisfy
the court without ‘having to vote on

the politically charged issue of recog-
nizing the right of same-sex partners
to marry.

“Realistically, I think a partnership
bill is something we can pass,” said
Senate President Pro Tem Peter
Shumlin, D-Win, . “Obviously, mar-
riage would be more difficult. ... think
an awful lot of Vermonters are con-
fused about that — I'm confused about
it.”

Shumlin and several other leaders
said they were anxious to avoid the
type of contentiousness that accom-
panied the passage of Act 60, the school
financing reform law, three years ago.

“It’s not the kind of thing I want to
see the state torn apart over,” said Sen.
Richard Sears, D-Benm’.ngton, who as
chairman of the Senate Judiciary
Committee, will play a key role in the
issue.
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‘Governor

By DIANE DERBY
Vermont Press Bureau

MONTPELIER — Amid growing criticism that a domes-
tic partnership law would create a “separate but equal”
status for same-sex couples who want to marry, Gov.
Howard B. Dean disagreed with critics and defended his
legislative approach Wednesday.

Dean said the “separate but equal” claim, with its inher-
ent reference to the black civil rights movement, sug-
gests that gay and lesbian couples would somehow be seg-
regated or offered a different standard of benefits.

“That is not the case,” Dean said, adding that in order
to meet the court mandate, the domestic partnership bill
would have to extend the same package of benefits to same-
sex couples as are offered to married partners.

“I think it’s not ‘separate but equal.’ It's ‘different but
equal,” Dean told reporters, illustrating how important
the semantics of the case have become. “There are many,
many instances (in) statutes everywhere, including in

AT

Vermont, where wawmmw are different for different groups

N,\i\i\ ewld (2 -1370 4 —1

defends

of people as a way to protect their civil rights.”

“This is a ciyil rights issue as far as P'm concerned. I
think many Vermonters see it as a civil rights issue,” he
said, adding that he saw no contradiction in the “differ-
ent but equal” approach.

“People are different,” he said. “Sometimes you have to
do different things to guarantee people’s civil rights in a
different way, and I don’t have a problem with that.”

Dean and legislative leaders are looking to craft a
“domestic partnership” bill in the coming session that
would extend all of the legal benefits of marriage to same-
sex couples. The move comes in response to a Vermont
Supreme Court decision issued Monday that said the
state was constitutionally required to do so.

“Whether this takes the form of inclusion within the
marriage laws themselves or a parallel ‘domestic part-
nership’ system or some equivalent statutory alterna-
tive, rests with the Legislature,” the court said.

- A..wnowwmmkbowuv
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Continued from Page One

It appears there is little political
will to pass a law approving gey
marriage, but lawmakers are
already working on the domestic
partoership approach, which many
view as a more moderate and more
publicly acceptable approach.

While gay rights’ advocates hailed
the court’s decision on Monday,
many have since made it clear that
their ultimate goal is to win recog-
nition for gay marriage.

Some are already vowing to chal-
lenge a domestic partnership
approach.

“I'm having a really bard time
letting go of not getling an entire
‘yes,™ said Barbara Dozetos, editor
of *Out in the Mountains,” a
monthly newspaper that covers the
gay and lesbian community. “There’s
a lot of good about it (the court’s
decision), but my bottom line is ‘sep-

arate but equal’ is not ‘equal.”
“It's time for us to put on our
armor, because it’s going to be a
fight,” she said earlier this week,
echoing a sentiment that appears to
be growing since the decision was

igsued.

Dean would not answer the ques-
tion of whether or not he would veto
a gay marriage bill if one came to
his desk.

“It’s not going to come to my desk.
1t's a ‘what-if’ question and I think

the chances of a gay marriage bill
passing the Legislature are very
close to zero, so there’s no need to
get into that,” said Dean, who has
repeatedly declined to spell out his
thoughts on gay marriage.

*1 think it (a gay marriage bill) is

ipadvisable for a variety of reasons,
which I'm not going to go into,” he
said.

Asked why he wouldn't elaborate,
he added, “Because it’s my personal
business and I don’t’ feel like I need
to share it with anybody.”
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Vt. not ready for gay marriages, politicians say

. “I have no doubt that same-gender
By Jeffrey Good L N =
By Jeftey Good But backers say partners law not enough marige s g 1o bagpn G 1
2 8=gu~ g g X en foag
MONTPELIER - Half down the weea 8:18.. They do not, however, w:BuE EEH»W@SF&Q?&?« plain- ter Shumlin. a D .mmvnw%o think
ix s L think the state is ready for same-sex mar- tiffs in the case. “Really, the only way to do P -
aisle isn’t good enough, said the lawyer for  ° that i " Vermanters are ready for it yet:
the gay and lesbian couples whose lawsuit  "28%- . . t is to allow gay couples to marry. Shumlin and other leaders said they
prompted: this sveek’s first-in-the-nation But many gay-rights advocates said A day after the Vermont Supreme o creste Jegal protections for unmarriet
ruling on equal rights for same-sex part- that the ability to marry is essential and Court dediared that same-sex couples.de-  couples when the Legislature retprns to
ners. that they would opposé any legislative ef- serve the same constitutional protestions work next month. B
Vermgnt political leaders said yester- fort falling short of that goal. as heterosexual ones — but left it to the However, they hopa to-avdid.a Jong ard
day pﬁmnmnou&. to guarantee gay and “The court has required that the Legis-  Legislature to figure out bow'such protec- emotional debate by i M ! 4 M. i
lesbian eohiples the same legal protections lature provide gay couples with the equal  tions would be crafted - political leaders  ships domestic partnershipsisistead of
Eggﬂga vog.o. u?gcﬁﬁag&gnmﬁ:wam sﬂduﬁgﬁnmﬁ%@g GAY MARRIAGE, Page B11
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W GAY MARRIAGE
Continued from Page Bl

marTiages.

But without being able to
marry under the law, said Mur-
ray, gay and lesbian couples
‘might continue to lose benefits
normally afforded to spouses,
such as health insurance, Socjal
Security payments, even family
health club memberships. In ad-
dition, she suaid, a “domestic part-
nership” law in Vermont would
not guarantee a couple the right
to take their union to another
state.

The state Supreme Court rul-
ing gave lawmakers two choices
on how to guarantee equal bene-
fits to gay and lesbian couples:
They could either include the cou-

ik

henid

ples under the state's marriage
law ~ a choice sure to create u
storm of protest from religious
and other groups - or create a
parallel domestic partnership sys-
tem of protections.

Governor Howard Dean sup-
[ports creating the domestic part-
nership system, saying same-sex
couples don't need a marriage
certificate. Appearing on CNN
.yesterday, Dean said, “I actually

“think that domestic partnership
.- protection is better than gay mar-

1 “riage

’ Aithough Vermont politicians
are heading into an election year,
-~ the issue is not yet dividing lead-

1 “ers along party lines. The system
-{ ~supported by the Democratic

s‘governor was actually proposed
*in a bill last week by a Republican
~= Senator Vince INluzzi. Their
..support for broadening protec-
tions was typical of early reac-
- tions from leaders in both parties.
Under Illuzzi's proposal, cou-
-"ples in a committed relationship
-.could apply for a legal certificate
.Tentitling them to the same bene-
fits as married couples. It would
“-also require them to go to court
-to seek a dissolution.
«~. Democratic Representative

| ~William J. Lippert Jr. has a

“unique perspective on the issue.

-, ‘He ig vice chairman of the House

+ Judiciary Committee, which will

1 T:play a key role in shaping legisla-

tion. He's also 8 gay man in a
Jlong-term relationship.
. “This is an incredibly historic
“and exciting Supreme Court deci-
.sion,” Lippert said, “It’s an affir-
~mation of what we as gay men
--and lesbians have knowm forever,
- which is that our relationships are
- of equal value and should be
““treated as such by the state.”
... . A8 a practical matter, Lippert
.- said, a law protecting domestic
~'partnerships would be & signifi-
'~cant advance. But he hopes law-

[ ““tiakers will leave themselves
¥

|| Politicians say Vt. not
| ready for gay marriages

‘It's an affirmation
of what we as gay
men and lesbians
have known forever,
which is that our
relationships are of
equal value.’

WILLIAM LIPPERT JR.
Democratic representative,
who i3 gay, on court decision

open to extending the full bene-
fits of marriage.

“A domestic partnership act
... would be historic. It would be
a terrific step forward,” said Lip-
pert. “It would not go the full dis-
tance. Gay and lesbian couples
deserve the right to choose that.”

On the other side of the de-
bate, there is already a move
afoot to introduce a clause in Ver-
mont's marriage law specifically
excluding same-sex couples. And
some might also push to amend
the state constitution in an effort
to gut the Supreme Court deci-
sion,

Senator Susan Bartlett does
not give such opposition much
chance for success, but she said it
could be dangerous to push too
hard for the right to gay and les-
bian marriage. “I think you lose
the battle and the war if they de-
cide that’s what they have to
have.”

Settling for a domestic part-
nerships law would not only avoid
political firefights, but would also
open the door to protections for
unmarried heterosexual couples,
Bartlett said. “There are an awful
lot of folks of the opposite sex
who are domestic partners, have
been for years. They've got to be
dealing with a lot of the same is-
sues, but we just don't hear as
much about them.”

Dean said he would like to see
legislation endorsing domestic
partnerships before the Legisla-
ture's adjournment, now sched-
uled for April 16, Lawmakers,
while optimistic, were not sure
they could finish the job by then.

“I don’t think that we have
time to do it justice within the
next 16 weeks,” said House Re-
publican Leader Walter Freed.
He said the issue will have to
compete with such priorities as
health care changes and public
school funding.

“We're going to try our best”
to finish next year, said Shumlin,
the Senate leader. However, “We
have to do this right. I want to
make sure that whatever we do
works and doesn't result in an-
other court challenge.”
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Support Grows
For Domestic

Partner Plan

Some Gay Marriage Adherents
See It as Best Chance This Year

By Ross Snevo
Associated Press Writer

MONTPELIER — After a week when
the House Judiciary Committee
appeared to be on its own in advocat-
ing domestic partnerships for gay
and lesbian couples, support began
to emerge yesterday for a bill that
would be the most sweeping gay
benefits plan in the nation.

Many groups, led primarily by the
Catholic church, have been working
against granting the benefits of mar-
riage to gay and lesbian couples
through domestic partnerships or

the right domestic partnership bill
comes out of that committee and it's
a positive step toward marriage, then
of course we'd support it.”

As the Judiciary Commitiee gets
closer to advancing its bill, it's
becoming increasingly clear just
how far the pane] is prepared to go in
granting benefits to gay and lesbian
couples.

The bill the committee has been
debating basically parallels mar-
riage statutes and would grant gay
couples everything from the right
to inherit estates from partners to
the recognition of certain hunting

outright marriage. and fishing benefits
Members of the cler- v that also accompany
gy stagedanotherrally  “it would clearly  marriage under Ver-
in front of the State- : mont law.
house yesterday to dis- bea giant s't'ep “If you put aside
play their commit- forward. for a_ moment the
ment. . issue of Baker versus
But up to now, L.wyesrei:‘ u?: 2',?:3.,‘ ted the state of Vermont
almost no one except  tothe VarmontSupreme  and simply look at

the committee has said

Court ruling for ssme-sex
marital benefits

equality under the

domestic partnerships
were a good idea,
because those in the gay community
who have spoken have demanded
full marriage rights.

Legislators said that if a bill
advancing gay rights is to advance
this year, people need to begin
speaking out. .

“We need to have the support of
individuals and allics who have spo-
ken so eloquently and forcefully
about marriage,” Rep. Williani Lip-

rt, D-Hinesburg, said. “What we

ave in front of us in our draft is a
very, very significant piece of legis-
lation that would establish compre-
hensive rights for gay and lesbian
couples, that merits active, positive
su "

aders of the Vermont Freedom

to Marry Task Force, while still hold-

ing out the hope for the right to

?;en-yed igo the near future, hsaid they

mestic. rships were

the best they coulj achieve this year.

But they seconded Lippert'sassess-

ment that it was a significant stride
forward,

“Ultimately, obviously, the goal is
‘and always has been genuine equity,
which is inclusion in the marriage
statutes,” said Beth Robinson, the
lawyer who argued the Baker case
before the Supreme Court case that
led to the current debate. “But we've
seen the political reality. Certainly, if

law, the benefits that

gays and lesbians
would get, it would put Vermont
head and shoulders ahead of any
other state and many countries,
(and put Vermont) close to France
and Canada,” said Judiciary Com-
mittee Chairman Thomas Little,
R-Shelbume.

That broad sweep is part of the
reason that advocates of traditional
marriage continue to lobby against
the committee’s bill. They say it gets
too close to marriage and might pro-
vide the platform for opening that
institution up to gays and lesbians in
the near future. .

Robinson said the Judiciary Com-
mittee's decision last week 1o pursue
domestic partnerships instead of fult
marriage was a bitter disappointment
forher and the task force she helps to
lead

But after a week's reflection
members of the task force have
come to believe that they stand
the chance to achieve something
significant.

“It would clearly be a giant step
forward,” she said. “It would certain-

1y provide a lot of legal protections

for same-sex couples that they don't
currently have, Even though it would
create a separate legal status, it
would cieate a legal status, a legal
status that acknowledges that this is a
form of family.”

VALLEY NEWS ~=FRIDAY, FEBRUARY 18, 2000




'he Amazon Trail:
sivil Rights, Not Equal

tights

n March 2, 2002, the
Boston Globe pro-
claimed. “Vt, Panel

IK's *civil unions’ for gays/
Equal marrisge rights not part of
measure” (by Lois R. Shea).
Siaff writer Shea went
on to explain that, “A key
Vermont committee overwhelm-
ingly passed a bill yesterday call-
ing for the creation of *civil
unions' for gay and lesbian cou-
ples. ... The bill stops shart of
giving gays and lesbians the right
to marry legally ... Civil unions
would require a license from
town clerks and s ‘certification’
ceremony similar to s marrisge
cetemony. Breakups would be
handied in Family Court, just as
traditional divorces now are.”
This was wonderful
news. | never would have
dreamed we could become this
respectabie. What troubles me

civil: trill, thrill, &ill, quadrille?
Makes for great love

L poetry, doesn’t it? “The lark gave

a trill and you gave me a thrill as
we danced the quadrille at our
Union Civil.”

Is it coincidence or a
right wing conspiracy that one of
our staunchest defenders, The

K American Civil Liberties Union,

£ has such a similar title?

born of a Labor Union? f so, the
single gay parent would certainly
have a child out of Uniontock.

But back to the marriage
- 1 mean Union Ceremony
(would the Shop Steward be best
Civil Servant?). The brides and
grooms would of course wear
Union Suits.

Should some spoilsport
wish to challenge a iegal cou-
pling, would the courts, which
seemed to intend an equal status,
find the relationship separate but
Civil or Civil but Equal?

‘Would a Vermont couple
that moved to the meliow West
Coust have a Union Pacific? Or,
leaving Vermont, would their
Union Dissolve? Perhaps we'd
call it Seceding. Or would that be
the term for our kind of divorce -
Seceding from the Union? =
Eventually, 1 hope, we'd be
Civilly treated in every state of

Why in the world do we
give non-gays license to name
our bonds? Any gay person could
come up with something more
clever than Civil Union. If Planet
Out held a contest there would be
hundreds of good choices,
including “marvisge.” You'd
think breeder-legisiators would
be afraid that some siternative
Woedding Party called & Union
Party would get ideas about run-
ning a presidential candidate to
find a more Civil Remedy.

Could we do better?
Perhaps we'd have a Wizard who
would Oz us, a Star Fleet Captain
who would Merge us, a Faerie to
Faerie Dust us, a Witch who
would Spell-Bind us or 2
Commuanity that would Enfold
us.

Unlike many non-gays
we already have these rituals and
others, formal ot not. it's not the
non-gay cuiture we want to

What troubles me are the semantic
problems suggested by the term
“civil union” ...

are the semantic problems
entailed by the term “civil
union.”

For exampie, if the
expression ‘Domestic Partner’
sounds like hired household help,
what does a Civil Union sound
like ~ two people who barely get
along? If so, is being Barely
Civil a matter of being polite
during unclothed intimacies?

1t gets worse. Would a
breakup be called a Clvil War?
For that matter, could gays in the
military have Civil Unions too,
or would they have to endure
Militant Unions? Do we need
new Rules of Engagement?

1€ we chase to get
hitched in a church, would we
undergo a Civil Religious cere-
mony? These affairs are normally
pretty civil anyway. We'd have to
call it a Holy Unionization and
pay Union Dues.

When we pronounce our
equivalent of Marriage Vows,
we'd refer to them as Union

Vows, like a shop steward's oath
of uffice. Should a Unioned les-
hian have a child. would it be

the Union. - N

If we strayed would our
aduiteries be called Civil Affairs
or Treason against the Union?
Before succumbing to a breakup,
would we consult a Civil
Engineer?

What in the world
would be the gay equivalent of
Marita} Bliss - Civil Bliss just
doesn’t do it for me. Nor does
the Civil Union Bed sound any-

~ where as appealing as the

Marriage Bed. What would we
be inspired to do on a Civil
Unien-Night, take Clvil Liberties
with each other?

We'd celebrate anniver-
saries by giving State of the
Union addresses to which the
Supreme Court Justices could
decline invitations, as they
declined the President’s that year.

1f Shakespeare was gay,
he would have had a heck of a
time scanning his lines. “Let me
not to the Civil Union of true
minds/ Admit impediments” falls
flat on the ears. How does & poet
find a romantic rhyme for Union:
shun, run, outdone, nun? And

share, it's our culture we want to
protect — from the goveming
bodies that are benevolently
bestowing a tame title on our
love. The scared little baby butch
inside me is grateful as hell, but
this grownup is having a liitle
trouble with a semantic compro-
mise that defies the very founda-
tions of democracy by replacing
the principle of equal with the

- placating concept of a Civil

Union. ¥
Copyright Lee Lynch 2002

Lee Lynch is the author of eleven
books including The
Swashbuckler and the Morton
River Vailey Trilogy. She lives on
the Oregon Coast, and comes
from a New England family.
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-aw seen as unfair for

>hange sought to

nmigration rules

ly ANNE
VALLACE ALLEN

WOODBURY (AP) — If Sandy
teeks and Pam Kinniburgh could
ast get married, they wouldn’t be
oing what thcy're doing now:
zaving their new house, quitting
ne job, saying goodbye to friends
ind relatives, and moving (o
Toronto.

Reeks and Kinniburgh were
oined in a Vermont civil union
hree years ago. While that gives
hem most of the rights and
‘esponsibilities of marriage in
vermont, there’s one critical piece
nissing: the right to stay together
n the United States even though
sne half of the couple is a foreign
sitizen.

Kinniburgh is a U.S. citizen;
Reeks is British.

“Even though the state of
Vermont recognizes us as a couple,
the federal government doesn’t, so
we're struggling to keep her in the
country through a work visa,” said
Kinaiburgh. “Quite frankly, it's
asinine.”

U.S. immigration law is designed
to keep families together. Foreign
spouses of U.S. citizens can
usually obtain residence visas. The
law does recognize some same-sex
couples for the purposes of
allowing temporary visits, but not
for allowing permanent residence.

“You can have a U.S. couple
who has known each other for as
little as six or seven months get
married and the non-American is
able to obtain immigration
benefits, provided it is a valid
marriage and they are in a valid
relationship,” said Leslic Holman, a
Burlington lawyer who specializes
in immigration and has several
same-sex couples as clients. “You
can have same-sex couples who
have been together for 15 years and
if onc of them docs not have a
means of immigrating to this
country independent of the
relationship, then we can’t keep

The bill would treat
same-sex domestic
partners the same as
heterosexual spouses
for purposes of immigra-
tion rights and benefits.

country for a year, but that’s a heck
of a lot better than leaving the
country for good.” )
Still, though, il means renting
out their comfortable, secluded turn-
of-the century farmhouse, which
they bought last year, and leaving
Kinniburgh’s children and
grandchildren. Friends are often
surprised to hear that the couple has
to move away despite the fact they
got a civil union, Kinniburgh said.

a “Pesblgal-iﬁk you have a legally
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them together.”

A measure sponsored by U.S.
Sen. Patrick Leahy, D-Vt., could
make things easier for couples like
Kinniburgh and Reeks. Called the
Permanent Partners Immigration
Act, the bill would treat same-sex
domestic partners the same as
heterosexual spouses for purposes
of immigration rights and benefits.

Leahy, the ranking member of
the committee that oversees
immigration law, considers it a
matter of fairness, said his
spokesman, David Carle. Many
other countries, especially in
Europe, have already passed similar
laws, Carle said.

“It’s been an anomaly in U.S.
law and policy for some time, but
has been increasingly noticed
because of the more and more
committed couples in the United
States have run into this problem,”
he said.

The bill was introduced in July
and has cight co-sponsors,
including Vermont independent
Sen. James leffords. A similar
measure, sponsored by Rep. Jerrold
Nadler, D-N.Y., has 116 co-
sponsors and is pending in the
House.

Kinniburgh and Reeks met in the
mid 1990s, after Reeks traveled to
the United States on a tourist visa,
stayed to study computérs at
Champlain College, and extended
the visa to work for a year, as
allowed.

Reeks’ current employer, a Stowe
computer software company, helped
Reeks extend her stay, and has
agreed to employ her at its office in
Toronto.

Both women will be able to work
in Canada under that country’s
domestic partner immigration laws.

Reeks and Kinniburgh consider
themselves relatively lucky that
their situation will only require
them to stay.in Toronto for a year;
after that, they should be able to
move back to Vermont for good,
thanks to help from Reeks’
employer.

“l think we’re resigned to it,”
Reeks said. “It means leaving the

binding commitment ceremony, so
you’re all set,” she said.

Kinniburgh, a New Hampshire
native, said the two briefly
considered living in the United
Kingdom, which recognizes same-
sex partners for immigration
purposes, but she couldn’t stand the
rainy weather. She’s never lived
anywhere outside of Vermont or
New Hampshire.

“When we met, we knew this
was an issye — we're the same sex.
It’s not that we're saying we didn't
know,” said Kinniburgh. “The
‘thing thal is the hardest for us is
that this injustice is unfounded. As
far as I'm concerned, it's based on a
Christian thing. What God would
say that love is not right?”

_8ame-sex couples
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ON THE COVER: Stacy Jolles and Nina Beck at their home in

South Burlington, with a framed photograph of their son, Noah. ro '
Photo bv Jeb Wallnce.Rendess £
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\\\‘ ﬁ Heather Stephenson.
y::,;: Three same-sex couples have
i sued the state of Vermont,
t.2 seeking the right to marry the
S partner of their choice. The

. case puts the Green Mountain

VERMONT SUNDAY

he birth was going horribly wrong. Nina Beck had been in labor for four days; she was so
exhausted that she was falling asleep between contractions, though they were only a few min-

utes apart.
“We were trying to have a home birth,” explains Beck's partner, Stacy Jolles, who had paced at

Beck’s side for more than 100 hours. “But we had done as much medical intervention as we could at

home, and we weren't getting far."
Beck was in danger. So was the child struggling to be born. :
In the middle of the night, Jolles and the midwife drove Beck to the hospital closest to their home in

North Carolina. At the entrance to the emergency room, hospital officials asked Jolles who she was

"
BN vermont sundiay Moadzine/Maich 8, 1998
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GAY COUPLES SUE FOR

STATE RECOGNITION

PHOTOS BY JEB WALLACE-BRODEUR
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careérs are forces to be'reckoned with.
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Continued from Page 5

U hadst been prepared,
would have been an absolute
nightmae” “Poor Nina,
who hadnt slepe i fowr days,
would e been el atone.”

Instead, Julles was saon
ssed i suegicatl smock,
mask over her face, walching as
doctors delivered the couple’s
~an, Noah, by C-section.

“Thit was a planned cmer-
geney, a pregnancy.” Jolles savs.
But what if something happened
next week?

Beck, wha s been sitting on
the couch in their South
Burlington home, letting Jolles
tell the story, s 1 don't carry
durable power of attorney in my
back pocket.”

Jolles Taughs, imagining the
seehe: “Excuse e, {have o run
home wand get my
Files.”

Then she urns
more serious.

she sivs

“A lot of gay and

mevease child custody dispuies.

Sarvetl also suggesied that the
decision on whether to allow
siome-sex marriages woukd be
best left 1o the Legislature. He
wrote, “That body is uniquely
suited (0 assess the appropriate-
ness ol social change through
legislative hearings and debate.”

In December, Chittenden
Superior Court Judge Linda
Levitt dismissed the couples
case. In her decision, she said
there was no fundamental right
1 gay marriage, and gavs and
Jesbians were not being discrimi-
nated against because they were
forbidden to maryy.

But she rejected six of
Sorrell’s seven arguments for
denying same-sex couples the
right to many. The one justilica-
tion she sup-
ported was
the stale’s
interest in

“Thev wouldn't
have even letime

lesbian families are

“lurthering
the link

in

can't possibly

raising children. We

between pro-
creation and
child-rear-

ing” by creat-

_ ing legally
S;Cki‘ng"m understand how the  recognized
rotection
that the cere- ‘e i would bear
oy vt e state’s interpretation i
rabbi didn't give, children.
Beckand Joles Of the law can help That
are suing the state . made many
of Vermont for the those chlldre“." of the plain-
oat “{;"f o Beth Robinson “ﬁs'\lsugh
recognized mar- - , e're
riage. They and N being held to
two other gay Lawyer for plaintiffs o stodard
couples are taking that even
their case to the b . -
Supreme Court. . s are not
oIE:Ck andBakc held lo.' says
! , Stan r
and Peter Harrigan of Harrigan. “When you go. w apply S
Shelburne, and Lois Farnham for a marrizge license as a niile
and Holly Puterbaugh of Milton  and-feriale cotiple, there's no
were all- denied marriage licenses  piece of paper that you: have to
in their towns last summer. They  sign saying that you's te planning

filed suit in Chittendei Superior
* Court in July.

Agomey General William
Sorrell defended the status quo
for the state, arguing that mar-
riage should be limited to the
union of a man and a woman.
His reasons ranged from the
state’s interest in promoting
child-rearing in a setting with
male and female role models to
its stake in minimizing the use
of sperm dotiors, whicli might

to continue the race.”

N

Harvigan points to the exam-
ple of his grandmother, who
remarried later in life. She cer-
tainly wasn't going to have more
children, but no onc questioned
the value of her second mar-
riage.

For Beck and Jolles and the
other two women in the case, all
of whom have had experience as
parents, the ivony is even greater.
Under the current interpretation
of Vermont law, the state will
allow a woman 10 adopt her
female partner’s child, but the
two women have no legally rec-
ognized relationship.

“A lot of gay and leshian Tam-
ilies are raising children,” says
Beth Robinson, one of the
Middlebury fawyers representing
the couples for frce. “We can't
possibly undersiand how the
state’s interpretation of the law
can help those children.”

The three couples have
appealed o the Supreme Court,
and were Lo file atiother round of
legal documents just last week."

€« eople ask, ‘Why do you

Pwanl 10 get married?”

Jolles says, with a touch

of exasperation in her voice.

“Because we love cach other! s
that confusing?”

1y true that these couples
want to marry for the usual mix
ol reasops that sends millions to
the altar (or the country garden)
every year: They want to declare
their love and commitment pub-
liclv, gain community support,
throw a big party and make spir-
ituid vows.,

But as the case of Jolles and
Beck demonstiates, there's a lot
more to legal maiage than
bridesmaids and ring bearers.
There’s hospital visitation, health
insurance, pensions, inheritance,
bereavement feave. And, of
course, the none-(oo-popular

“marriage penalty” tha leads
many couples Lo pay highe
taxes than they would il they
were single.

tndeed, there are more tha
300 protections, supparts wnd
obligations for marvicd couple
under Vermont law, and 1 (49
under lederal ke, according u
the couples’ lawyers.

Allowing same-sex couples
marry clearly would have eco-
nomic implications, some bens
fiting the state, some costing t!
state and the private sector bu
helping the couples. The curre
debat has not focuscd on the
economic issues, but Sorrel d
vaise them in his motion 1o di:
miss the case. At one point, hic
nrgucd that nllmvmg peopke ol

" Continued on Pag.e 12
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MARRIAGE

Continued from Page 6

the same sex to marry might turn marriage into “a
tax status, a means to obtain economic benefits,”
such as Social Security.

Still, the couples involved in the lawsuit argue
that their committed relationships deserve those
state protec-

that it is an example ofrlys trying 1o assimilate
{nto the mainstream culture. Raither than seek to
enter an institution that is outmoded and dysfunc-
tional, they argue, gays should campaign for better
legal rights and protections for all people, regard-
less of their marital status.

But most gay rights advocates argue that mar-
riage s an evolving institution that has changed
with society's expanding notions of justice. They
point out that blacks in this country were not
allowed to marry at all during the era of slavery,

and that inter-

tions and racial mar-
responsibilities. riage was ille-

“People galin 16
dont under- states until
stand,” Jolles 1967, when
says. “You run the U.S.
up against it Supreme
every single Court found
dav.” the prohibi-

But the next tion unconsti-
question that tutional.
beps o be That court
asked is: What decision
makes a mar- defied public -
riage? opinion,

That issue is according to
being debated Robinson, the
in courts and . lawyer for the
legislative Vermont cou-
chambers, ples. “The vit-
church base- riol which the
ments and liv- notion of a
ing rooms black person
across the marrying a
country. Who white person
should be inspired
allowed to (then) was
marry? Why? every bit as
What is the vVenomous as
larger commu- that we hear
nity's interest in now for a
giving special man martying
slatus 1o some a man.”
couples. but S But it's the
not others? Stacy Jolles, iéft, and Nina Beck of South Burlington met ata courts’ place

Opponents kung fu class. to protect
of same-sex such funda-
marriage argue mental rights,

that marriage has always been defined as a union .
involving a man and a woman, and should contin-
ue to be so.

"That's been the traditional definition of mar-
riage for centuries in our country,” says Rep.
Nancy Sheltra, R-Derby. "1 don't think it.needs 10
be changed.”

Sheltra, whose opinion is rooted in-her evanget

Robinson argues. “Constitutionally protected

rights are not subject to epinion polls or the
ms of s.olitlcs," she says. “The court has a

responsibility to step up to the plate.”

And when some pegple suggest that gay cou-
ples swﬂ:‘n seek protection cokoemﬁml';lc to mar-
riage but call it somethi , like “domestic

‘e rehip,” the % Not only is that

ical Christian beliefs, clearly sees the issue as a
moral one. For her, the same-sex martiage debate
raises the specter of a national “homoséxual agen-
da” that she says would repeal laws against prosti-
tution and the age of sexual consent. If the state
allowed gay marriage, she says, children in the
public schools would be taught at a “vulnemble”
age that “the homosexual lifestyle is permigsible.”

Sheltra has proposed & bill that would define
marriage in Vermont as the unien of one man and
one woman. That bill, introduced in January 1997,
also would prohibit Vermont from recoghizing
same-sex marriages parformed tn-other states ~ a
pre-emptive move.in case otlier stites honor such
matriages. There has been no action on the bill,
which is in the House Judiciery Committee, for
more than a year. )

More recently, an organization called Take It To
The People has formed in Verniont to oppose
same-sex martriages. In a flier inserted in newspa-
pers around the state two weeks ago, the group
suggested that the state constitution should be
amended if necessary to prevent the recognition of
such marriages through a court decision.

Some lesbians and gay men also question the
push for state-sanctioned marriage, suggesting

r:'\.pmcﬁqa‘; because doinestic partner benefits are
limited in setpe even when available; it js also
insulting and discriminatory, the couples say.

“If you pee) the onion not very fai, what you're
really heatitig (when people say, ‘Don’t call it mar-
riage’) is ‘You guys are ofis ive, and being gay is
an.abomination,” Baker says.

He wants the satnt tetin.to.apply to the com-
mitted, loving n mehip he shares with
Harvigan-as taa e relationship between a
man and & waman. Retidling the civil rights Bight
against segregatad schools, he says, "Separate but
equal is never equal.”

Fermont. isn't alone in facing the question of

| / whethier gay eﬁup!‘ts'shouldg be able to marry.

but it’s in the forefront of the debate.

No state currerntly recognizes marriages
between people of the same séx.

New York and Alaska both face lawsuits similar
10 the ong in Vermont, but the first, most visible
lawsuit by.gay couples who wanted to marry was
filed in Hawaii in 1991, The case is currently

And Peter Hartigan

ki’ tan Baker knows what it's like to be
" i .'ed. And he wants that feeling

T

b Vermont Sunday Magazine/March 8, 1998
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Courtside Seats:
Lois Farnham and Holly Puterbaugh

a conversation with Vermont’s most
famous plaintiffs

8y CHRIs TEBBETTS

n July 22, Stan Baker and: Peter Harrigan, Nina Beck
and Stacy Jolles, and Lois Farnham and Holly

Puterbaugh, filed suit against the state of Vermont and
their respective townships after being refused marriage licenses.
This is the second of three Out in the Mountains interviews, pro-
filing the couples invoived.

Discussing their current lawsuit against the town of Milton
and the state of Vermont for civil marriage rights, Holly
Puterbaugh and Lois Farnham are at.turns polished and spon-
taneous. They show the practiced.response of plaintiffs who
have been well briefed by their attorneys; and they also com-
plete each other’s sentences, laugh together and use each other’s

‘memory to search for answers to certain questions.

In the lawsuit, Farnham and Puterbaugh are the faces of
long-tertn Vermonters, and the longevity of their ‘relationship
shows in the way they interact. They are also the oldest of the
plaintiffs and at twenty five years, have been together the long-
est. They sharc a home in Milton, where they run their Red
Shovel Christmas tree farm in addition their individual careers.
Holly, protective of her family’s privacy, says she is from “some-

¢ g
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continued from front page
where in the Midwest.” She
teaches in the Math Depart-
mentatUVMasan openly les-
bian professor and has lived in
Vermont since 1971. Lois, born
and raised on a Vermont (arm,
works as a nursc. She divides
her time between a school set-
ting, and as a care giver at the
Arbors, an Alzheimers facility.
They have Doth spent many
years working aclively in their
community, and more recently,
becoming involved with GLBT
issues.

Meet the Plaintiffs: The OITM Interview |
with Lois Farnham and Holly Puterbaugt

A-29

OITM: Have you had any his-
tory of support or trouble liv-
ing in Vermont as a couple?
Holly: Support I think has ai-
ways been there. People have
pretty much been “Lois and
Holly, Holly and Lois.” You
know, just like another couple;
it might be “Tom and Judy.”
People have pretty much ac-
cepted that we're a pair, we
come together. We've been ac-
tive in the community. Lois has
been involved in school things,
I've been on the library board.
Lois: Between the two of us,
. we've been on recreation com-
“mission, library board, friends
of the library, Girl Scouts, soft-
ball, school building commit-
.. tee, parent_teacher groups,

"“dean up da.y,mnd involved in.

"the church.

twenty years and I think

people have just accepted us as ~

members of the community.
OITM: Have you scen any
kind of progression in terms of
it being easier to be out as a
couple?

Lois: Well, it's intercsting; a lot
of people knew who we were.
We didn’t advertise it. Obvi-
ously once this marriage suit
came out, everybody knew. If
it was any kifhd of a secret be-
fore it certainly isn’t anymore.
And since the issue has come
out, we've gotten nothing but
support. The day after the
press conference [announcing
the lawsuit), somebody came
up to us in the Milton Grand
Union and said “didn’t 1 see
you.on the news last night?
Good for you. More people
ought to stick up for what's
right.” And people with small
businesses in Milton have
asked us what they could do,
if weneeded them to write any
.letters or anything. So we've
gotten nothing but endorse-
ments since that time. Which
is not to say that there aren’t
-those who are against us. |
think they may find it more
comfortable to say rothing
than to come out and say they
don't believe in it.

OITM: Have you been in-
volved in the GLBT commu-
nity in the past?

Lois: Actually not as much as

{ weshouldhave. Igot involved

Lois Farhham and Holly Puterbaugh

when we attended the first
(VCLGR) Town Mecting.... S0
we got involved there; we got
involved with the Freedom to
Marry Task Force, Qutright
Vermont. We've been foster
parents. One of our foster
placements we hooked up
with Qutright.

OITM: How did you get in-
volved in this case, and why
did you get involved?

Lois: Well, getting marricd af-
ter almost twenty five years
was almost a non-issue, until
we realized the many different
legal protections that were
available if you're legally mar-

“Bo we decided it was time to
pursue it; that at this time in

our lives, maybe we ought to

, give something back to the

people that had been the activ-
ists to get all these benefits....
Since we were now recipients
of some of those benefits we
thought maybe it was time we
became a little bit more
involved....1 think people need
to realize that there’s a lot more
of us out there than they think,
that there are a lot of [GLBT]
native Vermonters, that thesc
people are not coming in from
down country or San Francisco
or wherever, just to inundate
Vermont with homosexuals.

OITM: Was it a difficult deci-
sion to take this on?

Holly: Difficuit is not the word.
1t’s something we thought
about long and hard, because
you don't know what's going
to happen down the road. So
we thought about it.

Lois: We had been warned by
the attorneys involved... There
is the possibility thatsomeone
could [for example] burn your
house down. We finally de-
cided to take that chance. f
you acted in fear of taking a
stand, nothing would have
ever been accomplished in this
world. Somebody’s got to do
that.

OITM: Had you discussed

marriage or a commitment cer-

emony in the past?
Holly: Twenty five years ago
nobody talked aboutit. At the

Livin A€ mosw lirnntioth anniver.

We're typisal.., _rjed — and there’s hundreds...

'”'We’ve'jbeen .in. Milton” for’

sary, we talked about it some;
and even lhen they were not
real common. [ don't think we
knew of more than onc or two
people who had done it. We
talked about it, but not real se-
riously. It's beenin the last five
years that it's evolved, and a
lot of it has been not because
of a need to express our com-
mitment....

OITM: You can get married
anytime you want to, spiritu-
ally. .

Holly: Yeah. Right now, we're
legal strangers. In the eyes of
the law, Lois and 1 don’t know
each other and that means that

thingg.like my social security, -

if 1 were.to die — no survivor
benefits; pensions. My pension
goes directly to a spouse [but]
she Joses that. . IR
Lois: 1 do get hospital benefits .
now through Holly cause she
teaches at UVM. However,
she's taxed on that benefit. lf
we were married, she would
not be.

OITM: Why do you think this
is all happening now?

Lois: I think that whole Hawaii
issue brought it to the forefront
as far as becoming an issue at
all. If there's ever a good time
to bring up an issue like this,
Vermont is as good a place as
any to bring it up....Vermont’s
gotalot of firsts, and Vermont-
ers are pretty independent.
There's a lot of live and let live
there]. A lot of people just go
about their business without a
lot of judgment of them.

OITM: How did you two
meet? o L H e
Holly: Summet session 1
walked into class and there
was this very attractive, gray
haired — and remember, it was
twenty five years ago — gray
haired lady. So after the end of
summer session, we started
to...

Lois: Socialize.

Holly: Thank you

Lois: After the class was all
over.

Holly: Yeah.

OITM: Did one ask the other

out?
I ater 1 think it was a mutual
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. . . e . 55/PW-62/NPP M1
Social Security Administration

Retirement, Survivors, and Disability Insurance
Important Information

Northeastern Program
Service Center
1l Jamaica Center Plaza
Jamaica, New York 11432-3898
Date: December 21, 2003
Claim Number: 011-56-5573 C1
CHRISTINA WALSH FOR
TREVOR WALSH
170 POWELL BROOK RD
BRADFORD, VI 08033-8977

You asked us to take another look at your claim for Social
Security child benefits. Someone who did not make the first
decision reviewed your case, including any new facts you gave
us. After this review, we found that our first decision was
correct.

You are not entitled to benefits because Trevor Walsh does not
meet the requirements as the surviving child of Judith Kay.

On the enclosed form, we discuss the reasons for our decision in
more detail.

Do You Disagree With The Decision?

If you disagree with the decision, you have the right to
regquest a hearing. At the hearing, a person who has not seen
your case before will look at it. That person is an
Administrative Law Judge. The judge will review your case
again and consider any new facts you have.

e You have 60 days to ask for a hearing.

» The 60 days start the day you receive this letter. We
assume you got this letter 5 days after the date on it,

unless you show us that you did not get it within the 5-day
period.

* You must have a good reason if you wait more than 60 days
to ask for a hearing.

* You have to ask for a hearing in writing. We will ask you
to fill out a Form SSA-501, called "Request for
Hearing." 1If you want to make a request, please contact
one of our offices. We can help you £ill out the form.

Please read the enclosed pamphlet, "Your Right to an
Administrative Law Judge Hearing and Appeals Council Review of
Your Social Security Case." It contains more information about
the hearing.

SEE NEXT PAGE
A- 31



011-56-5573 C1 Page 2

We are sending a copy of this notice to Beth Robinson, ESQ.

New Application

You have the right to file a new application at any time, but
filing a new application is not the same as appealing this
decision. If you disagree with this decision and you file a
new application instead of appealing:

* you might lose some benefits, or not qualify for any
benefits, and

* we could deny the new application using this decision, if
the facts and issues are the same.

So, if you disagree with this decision, you should file an
appeal within 60 days.

If You Have Any Questions

&W

Anne Jacobosky
Assistant Regional Commissioner,
Processing Center Operations

Enclosure(s):
Form SSA-662
SSA Pub No 70-10281

SEE NEXT PAGE
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RECONS IDERATION DETERMINATION (Form SSA-662)

|
| PROGRAM SERVICE CENTER
I

I
| DISTRICT OFFICE OR BRANCH OFFICE
| _
| Processing Center Operations | Montpelier, VT
I
I
I

| Northeastern Program Service Center

|
|[NAME OF WAGE EARNER OR SELF-EMPLOYED|
| PERSON |
| I
| Judith Kay ]
| I
I I
|
I
|
|
|

SOCIAL SECURITY CLAIM NO.

011-56-5573 C1

|NAME OF CLAIMANT
|

| Trevor Walsh

|
DETERMINATION:

TYPE OF CLAIM

|
|
|
|
|
[
I
|
|
I
|
|
|
|
|
Child |
|
I

On July 31, 2003, you applied for child's insurance benefits
from Social Security for your son, Trevor, on the record of
Judith Kay, who died on July 01, 2003. On about August 11,
2003, you were told that your claim for Trevor had been
disallowed because he is not the child of Ms. Kay under the
provisions of the Social Security Act. On September 23, 2003,
you asked for reconsideration because you believe that Trevor is
entitled to child's insurance benefits on Ms. Kay's record.

The issue is whether or not Trevor is entitled to child's
insurance benefits on Ms. Kay record. Upon reconsideration, we
have determined that Trevor is not entitled to child's insurance
benefits because there is insufficient evidence to show whether
or not he is the child of Ms. Kay under the provisions of the
Social Security Act.

A Vermont civil union does not give a same-sex couples any of
the benefits, protections and responsibilities that are granted
by the federal government to married spouses.

Trevor cannot be considered the stepchild of Ms Kay since the
civil union between Ms Kay and Ms Walsh is not recognize under
the Social Security Act.

SEE NEXT PAGE
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We must therefore affirm that Trevor is not entitled to child's
insurance benefits on Ms. Kay Social Security record because he
is not the child of Ms. Kay under the provisions of the Social

Security Act.

MM

Anne Jacobosky
Assistant Regional Commissioner,
Processing Center Operations

December 21, 2003
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