COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT
C.A. No. 04-2656-G

SANDRA and ROBERTA COTE-WHITACRE, & others'

¥s.

DEPARTMENT OF PUBLIC HEALTH, & others?

MEMORANDUM OF DECISION AND ORDER ON PLAINTIFFS'
MOTION FOR PRELIMINARY INJUNCTION

The plaintifis seak lo enjoin the defendants from anforcing a 1913 Massachusells
law, G. L. c. 207, §11, that has the effect of preventing out-of-state gay couples from
marmying in Massachusefts, For the reasons set forth below, the plaintiffs’ mofion is
DENIED.

BACKGROUND
The plaintiffs are sight same-sax couples wha |ive oulside Massachusetls and who

have been denied the right to marry in the Commonwealth by what the plaintiffs term the
defendants’ selective enforcement of a 1913 discriminatory law, G. L. ¢, 207, §11. Five of
the plaintiff couples have already been issued mamiage licenses and had their marriages

' Amy Zimmarman and Tanya Wexler, Mark Pearsall and Paul Trubay, Katrina and
Kristin Gossman, Judith and Lee McNeil-Beckwith, Wendy Becker and Mary Norton, Michaeal
Thorna and James Theberge, and Edward Butler and Lealie Schoof.

? Chrigtine C. Ferguson, in her capacity as Commissioner of the Department of Public
Health; Registry of Vital Records and Statistics, and Stanley E. Nyberg, in his capacily as
Regtstrar of Vital Records and Statistics.



solemnizad; the olher three couples were denied marriage licenses pursuant to G, L. .
207, & 11. The plaintiffs, dfing Goodridge v. Department of Fublic Health, 440 Mass. 309
{2003}, contend that G. L. c. 207, § 11 is unconstitutional as applied lo same-sex couples
bocause the Massachusetts Supreme Judicial Court has unequivocally declared that,
under the libeny and equality provisions of the Massachusetts Constilution, Lhe
Commanwealth lacks any ralional basgis lo deny same-sex couples the right to marry on
the same terms as opposite-sax couples.

Bafore the cour turns to the merils of the plaintiffs' motion, a consideration of the
Supreme Judicial Court’'s decision in Goodiidge is instructive. In Goodndge, the court
declared that “barring an individual from the protections, benefits, and obligations of civil
marriage solely because that person would marry a person of the same sex violates the
Massachusetls Constitution " Id_ at 344, The Goodridge plaintiffs were fourteen individuals
from five Massachusetts counties who were denled mamiage licenses by lown or cily
clerks, Each of the plaintff couples atlempled to obtain marriage licenses as required
under G. L. c. 207, completing Notices of Intention to Marry (pursuant to G. L. ¢. 207, § 20)
and presenting these forms together with the required health forms and marriage license
fees (pursuant to G. L. ¢. 207, § 19) to the derks. “In each case, the clerk either refused
to accept the notices of intention to marry or denied a marriage license to the couple on
the ground that Massachusetts does not recognize same-sex marmiage. Because obtaining
a marrlage license s a necessary prerequisite to civil marriage in Massachusetis, denying
marriage licenses to the plaintiffs was tantamount to denying them access to civil marriage
itself, with its appurtenant social and legal protections, benefits, and obligations.” /d. at 315.

The court stated that G, L. c. 207, the marriage licensing stalute, is both a
gatekeeping and a public records statute which controls entry into civil mamiage. /d. at 317.
The gatekeeping provisions of the statute are minimal, for example the statute forbids
marriage between individuals within cerlsin degrees of consanguinity, polygamous
marriages, or if one party has communicable syphilis. However, the record-keeping
provisions of G. L. c. 207 are more exlenslve, /d. at 317-318. Couples wishing lo marry
must file standard information forms and a medical certificate in the clerk’s office and pay
afee. G. L. c. 207, §§ 18, 20, 28A, The clerk issues the license and when the marriage is
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solemnized, [he individual authorized to solemnize the mamiage adds additional
information to the form and returns a copy to the clerk’s office, who in turn sends a copy
of the information to the registrar. This information becomes a public record. i, at 318.

Nothing in G. L. ¢. 207 specifically prohibils mamiage belween persans of the same
sex. Howaver, the definition of "marriage,” ilhe legal union of a man and a woman as
husband and wife,” derives from Lthe common law. Id. at 318, “Far from being ambiguous,
the undefined word 'marriage,’ as usedin G, L. c. 207, confirms the General Court's intant
to hew lo the term's common-law and quotidian meaning concermning the genders of the
marriage pariners.” id. Further, sections 1 and 2 of G. L. ¢. 207 prohibil marriage between
a man and certain female relatives and a woman and certain male relatives, “bul are silent
as to the consanguinity of male-male or female-female marriage applicants. The only
reasonable explanation is that the Legislature did nol intend that same-sex couples be
licensed o marry.” Id. The Goodridge Court determined that *G. L. ¢. 207 may not be
construed to permit same-sax couples to marry,” Id. at 320. The court then proceeded 10
determine that the law offends the Massachusetis Constilution’s guaraniees of equality
before the law, and the fiberty and due process provisions of the Massachuselfs
Constitution which secures the plaintiffs’ ight to marry their chosen partner. Id, at 327-328,
citing to Perez v. Sharp, 32 Cal.2d 711, 728 {1948) (holding that a legislative prohibition
against interracial marriage violated the due process and equality guaraniees of the
Fourteenth Amendment), and Loving v. Vinginia, 388 U.5. 1 {1967) (same). The court
concluded that "history must yleld 1o a more fully developed understanding of the invidious
quality of discrimination.” /d. at 328.

In sum, the majority in Goodnidge decided that “[wle construe civil marriage to mean
the voluntary union of two persons as spouses, to the exclusion of all athers. This
reformulation redresses the plaintiffs’ constitutional injury and furthers the aim of mamiage
to promote stable, exclusive relationships. It advances the bwo legitimate State interests
the department has dentified: providing a stable setting for child rearing and conserving
State resources, If leaves intact the Legisialure's broad discrefion to regulate mamiage.”

? Goodridge, 440 Mass. at 310, quoting Black's Law Dictionary 988 (Tth ed. 1999).
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id. at 343-344 (Emphasis added). The court added that:

Mo religious ceremony has ever been required to validate a Massachusetts
marriage. ... In a real sense, there are three partners 10 every civil marriage:
lwo willing spouses and an approvng Slale. See DeMatleo v. DeMateo, 436
Mass. 18, 31, (2002) ("Marriage s not a mere contract between two parties
but a legal slalus from which certain rights and obligations arise"); Smih v
Smith, 171 Mass, 404, 409, 50 N.E, 933 (1898) (on marmiage, the parties
"assumef ] new relalions 1o each other and 1o the Stale"). See also French
v. McAnamey, 290 Mass. 544, 546, 195 N.E. 714 {1935}, While cnly the
parlies can mutually assent io marriage, the lerms of the marriage—-who may
marry and what obligations, benefits, and liabilities attach to civil
marriage—are set by the Commonwealth. Conversely, while only the parties
can agree to end the marrage (absent the death of one of them or a
marriage void ab initio), the Commonwealth defines the exit terms. See G.L.
¢. 208.
fd. at 321,

We also reject the argument suggested by the departiment, and elaborated
by some amici, that expanding the institution of civil marriage In
Massachusetls to include same-sex couples will lead to interstate conflict.
We would not presume to diclale how another State should respond fo
today’s decision, But neither should considerations of comity prevent us from
according Massachuselts residents the full measure of protection available
under the Massachusalts Constitution. The genius of our Federal system is
that each State’s Consfifution has vitality specific to its own tradifions, and
that, subject to the minimum reqtirarrmnts of the Fourteenth Amendment,
geach Stafe is free fo address difficult issues of individual It:artr in the
manner |15 own Constitution demands.
id. at 340-341. (Emphasis added).

In his concurrence, Justice Greaney referring lo the provisions of the law at issue
here stated: "[{jhe argument, made by some in the case, that legalization of same-sex
marriage in Massachusetts will be used by persons in other States as a toal to obtain
recognition of a marriage in their State that is otherwise unlawful, is precluded by the
provisions of G. L. ¢. 207, 55 11,12, and 13.° Id. a1 348, n 4.

Following the court’s declsion in Goodrigge, the Massachusetts Senate transmitted
the following question to the Supreme Judicial Court;
Does Senate, No. 2175, which prohibits same-sex couples from entering into



marriage but allows thom to form civil unions with all "benefits, protections.
rights and responsibilities” of marmiage. comply wilh the equal protection and
due process requirements of the Constitution of the Commonwealth and
articles 1, 6, 7. 10, 12 and 16 of the Declaration of Rights?

Opinion of the Justices to the Senate, 440 Mass. 1201, 1202 (2004). The Justices
responded that in Goodridge, “the court preserved the marrage bcensing statufe, but
refined the commen-aw definition of civil marriage to mean 'the voluntary unbon of two
persons as spouses, 1o the exclusion of all others.™ Id. at 1204, quoling Goodridge, 440
Mass, al 343, (Emphasls added). The Justices answered the Senale in the nagalive,
reasoning that "[pjresarving the institution of civil marriage is of course a legislative priotity
of the highest order, and one to which the Juslices accord the General Court the greatest
deference. ... Yet the bill, as we read it, does nothing to ‘preserve’ the civil marriage law,
only its constitutional infirmity.” id. at 1206, “Segregating same-sex unions from opposite-
sex unions cannot possibly be held rationally 1o advance or 'preserve’ whal we stated in
Goodridge were the Commonwealth's legitimate interests in procreation, child rearing, and
the conservation of resources.” Id., citing Goodridge, 440 Mass. at 341,
The Justices repeated that the separale opinion (of Justice Sosman)

maintains that, because same-sex civil marriage is not recognized under
Federal law and the law of many Stales, there is a rational basis for the
Commonwealth to distinguish same-sex from opposite-sex “spouses.” Post
al 1213, There is nothing in the bill, including Its careful and comprehensive
findings ... to suggest that the rationale for the blll's distinct nomenclature
was chosen out of deference to other jurisdictions. ... “Our concemn,” as the
court slated in Goodridge, “is with the Massachuselts Constitution as a
charter of govermnance for every person propery within its reach.”

We are well aware that current Federal law prohibits recognition by
the Federal government of the validity of same-sex marriages legally entered
into in any State, and that it permits other States to refuse to recognize the
validity of such marriages. ...That such prejudice exists is nol a reason 1o
insist on less than the Constitution requires. We do not abrogate the fullest
measure of protection to which residents of the Commonweaith are entitled
under the Massachuselts Constitution. Indeed, we would do a grave
disservice to every Massachuselts resident, and to our constitutional duty to
interpret the law, to conclude that the strong protection of individual rights
guaranieed by the Massachusetls Constitution should not be available to
their fullest extent in the Commonwealth because those rights may not be
acknowledged elsewhere. We do not resolve, nor would we attempt to, the



-._- ¥
A
: 1:__.-.-.':-_.,.

consequences of our holding in other jurisdiclions. ... Bul, as the courl held
in Goodridge, under our Federal system of dual sovereignty, and subject to
the minimum requirements of the Fourleenth Amendmenl 1o the United
Siates Conslibion, "each Stato is froe o address difficult issues of individual
libarty in the manner its cwn Constitution demands.™ /d. at 341,

Id. at 1208-1208. (Emphasis added).

G. L. 6. 207
As noted, chapler 207 of the General Laws govems the issuance of mamiage

licenses. A couple wishing to marry in Massachusetts must first file a Notice of Inlention
of Marriage in any city or town hall in the Commonwealth. G. L. ¢. 207, §19. "Before issuing
a license to marry a person who resides and intends to continue Lo reside n another state,
the officer having authority to issue the license shall satisfy himself, by requiring affidavits
or otherwise, that such parson is nol prohibiled from inlermarrying by the laws of the
jurisdiction where he or she resides.” G, L. c. 207, §12. The chaplter further provides that:
"Any official issuing a certificate of notice of intention of marriage knowing that the parties
are prohibited by section eleven from intermarrying, and any person authorized o
solemnize marriage who shall solemnize a marriage knowing that the parties are so
prohibited, shall be punished by a fine of not less than one hundred or more than five
hundred dollars or by imprisonment for not more than one year, or both.” G. L. ¢. 207, §50.

The relevant section in the Inslant case provides: "No marriage shall be contracted
in this commonwealth by a party residing and intending to continue to reside in anothar
jurisdiction if such marriage would be void if contracted in such other jurisdiction, and every
marmiage contracted in this commonwealth in violaion hereof shall be null and void.™ G. L.
c. 207, §11. Jusl prior ko the issuance of mamiage ficenses to same-sex couples in
accordance with the nuling in Goodridge v. Depariment of Public Heaith, 440 Mass. 309
(2003}, the defendants, the Department of Public Health (DPH) and the Registry of Vital
Records and Statistics (Registry) issued forms and guidance that effectively interpret G.L.
¢. 207, §11 to bar municipal clerks from issuing marriage licenses to same-sex couples
who reside in any other state.

The defendants admit that prior to Goodridge taking effect, they placed a renewed



emphasis on enforcemant of section 11, They claim that published reports that samo-sex
couples rom other states ntendad to come 1o Massachuselts to marry led them 1o believe
that viclations of §§ 11 and 12 might occuwr, In mesponse o Goodndge, the Registrar of Vital
Records and Statistics (RYRS) changed the Notice of Inlention form 1o eliminate
references to "bride” and “groom.” and also to seek infarmation about where out-ol-state
residonts Inlended to live as well as Information about other impadiments that had nat
previously been requestad on the form, The RVRS then conducted informational sesslons
for the clorks regarding the revised form and what to do with tha new information, The
defendants maintain that during those Informational sessions, they stressed that eguality
is important so that all persons are treated equally regardless of their race, creed, age, or
sexual orientation. Further, the defendants informed the clerks thal they should decline to
issue a mamiage llcense if, based on comparing factual information on the Nolice of
Intentlon with the list of legal Impediments fumished by RVRS, there is a legal impediment
to that parson marying In Massachusetis or his or her home state. They instructed the
clerks to do so for all impediments, including whether the impediment is based on age,
consanguinity or affinily, marital stalus, or same gender status of couples who reside and
intend to confinue to reside in other states. Clerks were instructed to do so for all couples
and all impediments, not just for same sex-couples.

The requirements of § 11 have now been included in the list of legal impediments
to marriage sent to each clerk, which has been posted in the clerk’s office pursuant o G.L.
¢. 207, § 37. Additionally, the clerks wera specifically instructed that they refer the couples
to the Impediments to Marriage poster and explain completely that the oath is legally
binding. The clerks were informed that when couples indicate on the Notice of Intention
that they do not reside in Massachusstts and do notintend to reside in Massachusetis, the
clerk should present the couple with the list of legal impediments lo marriage in
Massachusetis and in their home state which was to ba fumished by RVRS pursuant fo
G.L c. 207, §37. The RVRS sent a guide to the legal impediments to marriage in the fifty
states, the District of Columbia, and the United States territories to each clerk.

Fublished reports indicated that clerks in Frovincetown, Somerville, Springfieid, and
Worcester were accepling Noficas of Inlention, and were Issuing marriage licensas to
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same-sex couples who had indicated on their Notices of Intention that they lived in
jurisdicticns other than Massachusetts, wilhout regard to whether mariage between
persons of the same sex is void or prohibited in those jurisdictions. Acling on the
Registrar's behalf, the Office of the Governor's Legal Counsel asked those clerks to send
for review aff Motices of Intention and Certificales of Marriage from May 17, 2004 through
the dale of the request. The Office of the Attormey General then wrote to the respeclive
counsgel for those cities and towns that the actions of their clarks “raise significant questions
under G. L. ¢. 207, §§ 11 and/or 12, and, before we inslilute enforcement action, we write
to request your immediate explanation of how these actions may be reconciled with those
statutes.™ The letter explained in detail the governing law as interpreted by the Registrar
and concluded: "until we receive a satisfactory explanation, we ask that you advise your
clark’s office 1o cease and desist from such aclions."

History of Chapter 207, Saction 11

The parties hotly dispute the purpose and historical arigins of the enactment of
section 11. The plaintiffs maintain that the legislative history of the law makes clear that the
lawwas passed In a retrograde move against interracial marriage. They claim that the 1913
law, which declares void any marriage in the Commonwesaith if such a marmiage is not
permitted in a member of the couple's home slate, was specifically desianed to stop
interracial couples from out of the state from marrying in Massachusetts. Interracial couples
could legally marry in Massachusetts since 1830 when the Commonwealth struck down its
own anti-miscegenation law. However anli-miscegenation |aws remained on the books in
many other states until 8 1967 Uniled States Supreme Court case declared them all
unconstitutional

The defendants counter that the 1913 law, now G. L. ¢. 207, §§ 10-13,50, identified
as "a blll embodying the uniform law on marriage outside the State in evasion of the law

“ Exhibit 210f Plsintiff Couples’ Motion for Preliminary Injunction, Letter dated May 21,
2004.

® Loving v. Virginfa, 388 U.S. 1 (1967).



of the domidle," was passed without opposition, enacted by the Legislature and approved
by the govemor.® The defendants set forth credible evidence that the original goal of the
drafters was to prevent ovasion of existing divorce laws, not the limitation of interracial
marriages. It is undisputed that Massachusedls had repealed ils anti-miscegenation laws
In the 183('s, and the lack of opposition to the 1913 law lends some cradence 1o the

defendants’ claim.

Ihe Plainiifs’ Case

In the instant case, eight same-sex couples who reside oufside Massachusetts,
claim that their conslitutional right to marry in Massachusetts is being violated by the
defendants” enforcement of G. L. c. 207, § 11. They maintain that the defendanls are
selectively enforcing this law to bar only same-sex marmiages, and even If the defendants
"were to somehow concoct” a rational basis for its enforcement, section 11°s distinclion
between the marital rights of residents and nonresidents runs afoul of the Privileges and
iImmunities Clause of the United States Constilulion {U.S. Consl. art. IV, § 2). The plaintiffs
profess that the Commonwealth must satisfy the heightened scrutiny reguirements
triggered by the Clause, and maintain that the Commonwealth kacks a substantial
justification for its discrimination and cannot demonstrate a substantial relationship
between ils discrimination and its purporied justifications for section 11's application here.
The plaintiffs claim that they are being Imeparably harmed by the denial of their
constitutional rights, seek a declaration that section 11 is unconstitutional as applied to
them, a preliminary order barring the Depariment from enforcing section 11 with respect
fo same-sex couples, and directing it fo process and index marriage applicafions and
licenses from non-resident same-sex couples in the ordinary course, and such other relief
that the court deems just and proper.
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DISCUSSION
Uinder the established test set forth in Packaging Indusitries Group, frnc. v. Cheney,

380 Mass. 609 {1980), a preliminary injunction is warranted when a plainti#f demonstrates
"1} a likelihood of success an the merits; (2) that irreparable hanm will result from denial
of the injunclion; and (3) that, in light of the [moving party's] llkelihood of success on the
merits, the risk of irreparable harm to Lhe [moving parly] outweighs the potential harm to
the [nonmoving party] in granting the injunction.” Loyal Qrder of Mooss, Inc., Yarmoulh
Lodge ¥2270 v, Bd. of Heslth of Yarmouth, 439 Mass. 597, 601 (2003), cting Fackaging
Industries Group, Inc.. 380 Mass. at 616-617. “When a party seeks to enjoin governmental
achon, a judoe is also ‘required to determine that the requesied order promoles the public
interest, or, alternatively, that the equitable relief will not adversely affect the public.”™ /d.,
quoting Commonwealth v. Mass. CRINC, 392 Mass. 79, 89 (1984). Because the plaintiffs
here have failed o demonstrate a likelihood of prevalling on the merils, the court finds that
a preliminary injunctlon |s not warranted in this case.

Threshold lssue; Standing

As a preliminary matter, the defendants maintain that the plaintif couples lack
standing to raise constitutional claims challenging G. L. ¢. 207, §11 because none of the
couples reside in a state which declares marriage of same-sex couples "void." but merely
“prohibits it." The defendants contend that whether a marriage would be “vold® if contracted
in another state (for purposes of applying § 11) Is a separate question from whether it is
“prohibited” by that other state's laws (for purposes of applying § 12).7 The Registrar does
not contend that § 11 renders void any of the marriages of the five couples who have

T Saction 11 of G. L, ¢. 207 provides: "Ma marriage shall be contracted in this
commonwealth by a party residing and intending to continue to reside In another jurtsdiction if
such mamiage would be void If contracted in such other jurisdiction, and every marriage
contracted in this commonwealth in viotation hareof shall be null and vold.”

Section 12 of G. L. c. 207 provides: "Before issulng a license 10 marry & person who resides
and intends to reside In another state, the officer having authority o issue the license shall

satisfy himself, by requiring affidavits or otherwise, that such person Is not prohibited from
intarmarrying by thi laws of the jurisdiction where he or she resides.” (Emphasis added).
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already received marmiage licenses and had their marriages solemnized, nor doas the
Registrar contend that § 11, as distinct from § 12, bars issuance of marnage licenses to
the three couples who were denied licenses. As oxplained by the defendants, the three
unmamed couples reside in states which "merely” prohibil same-sex marriages, without
declaring them void, Therefore, the defendants (initially) claimed that none of the couples
have been infured by, and thus lacked standing to challenge § 11. In thek Sur-Reply
Memorandum in Oppasition to Clerks’ and Couples’ Mations for Praliminary Injunction, the
defendants acknowledge that the plaintiifs, Michael Thome and James Theberge of Maine,
do have standing to challenge § 11, which unfike § 12, tums on whether a marmriage would
be woid if contracted in Maine, the couple's home state *

In brief, it is the defendants’ position that § 11 applies only to stales where same-sox
marriage is void and not those where |t is merely prohiblted. This court Is not inclined to
adopt the defendant's discordant reading of §§ 11 and 12, It is well-established that
statutory language cannot be read inisolation: “when the meaning is "brought into queastion,
a court properly should read other sections and should construe them together.™ Town of
Miford v. Boyd, 434 Mass. 754, 759-760 (2001), citing Giffletfe Co. v. Commissionar of
Ravenue, 425 Mass, 670, 674 {1957), in fum quoting Pofaroid Corp. v. Commissioner of
Revenue, 353 Mass. 49, 497 (1984) (stating that "words of a statufe must be construed
with other statutory language and the general statutory plan®). In other words, in order to
be consistent with the statutory scheme as a whole of G. L. ¢. 207, it ls necessary that §§
11 and 12 be read together. See e.g.. LeClair v. Norwell, 430 Mass. 328, 333 (1999)
{concluding that we do nol read slatutory language in isolation).

The court concludes that the plaintiffs, by claiming that their constitutional rights to
marry are being violated by selective enforcement of discriminatory laws, have established
that they may be “persons who have themselves suffered, or who are In danger of
suffering, legal harm. Ginther v. Commissioner of Insurance, 427 Mass, 319, 322 (1998).
See g.g. Constitutional First Amendment infringement cases: Efrodv. Bumns, 427 L. S, 347,

¥ Saction 751(1)} of 19-A Me. Rev. Stat. Ann. declares "void" any mariage thal is
sclemnized In Malne and that is prohibited by 19-A Me. Rev. Stat Ann. § 701 and § TO1(5).
which expressly prohibit same-sex marmiages from being contracted in Maine,
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3731876 {plurality opinian) {concluding that the * loss of First Amendment freedoms, for
even minimal periods of ime. unguestionably constifutes irmeparable injury™); Romom
Feliciano v, Torres Gaziambidg, 836 F .2d 1 (1st Gir. 1987} {holding thal grven the finding
that a civil servant was likely to succeed on the merits of his First Amendment claim that
ha was demotad in violation of his associational rights, a finding of imeparable harm was
nat an abusc of discrotion), 754 Orange Ave., inc. v, West Haven, 761 F.2d 105, 112-113
{2d Cir.1885) (concluding that a zoning ordinance's likely infringemant of the plaintiff's First
Amendment rights constituted irreparable harm where the city's threal fo enforce the
ordinance operated as a prior restraint on adult bookstores). T & D Video v. City of Revare,
423 Mass, 577, 582 (1996) (holding that plaintifis necessarily demonstrated imeparabie
harm because they showed a substantial likelihood thal their First Amendment rights had
baen Infringed). See alsa, Wright & Miller, 11 Federal Practice & Procedure, § 2048
("When an alleged deprivation of a constitutional right is involved, most courts hold that no
further showing of irreparable injury is necessary.”). Accordingly, the court finds that the
plaintiffs have slanding to bring this motion,

LIKELIHOOD OF SUCCESS ON THE MERITS

The plaintiffs, eight same-sex couples who reside in states other than
Massachusets, maintain thal their constitutional rights to marry in Massachusetis are
being violated by the defendants' selective enforcement of discriminatory laws of other
states under tho guise of G. L. c. 207, §11. As noted, five of the plaintiff couples have
already beenissued marriage licenses and had their marriages solemnized; the otherthree
couples were denied marmage licenses pursuant fo G. L. c. 207, § 11. The defendants
maintain thal, in the case of the couples who have already had their marrages solemnized,
there is no imminent harm because the nexi ministerial step with respect to their
Certificates of Marriage would not be taken until June 2005. As regards the other three
couples who were denied mamiage licenses, the defendants press the “void® versus
“prohibited” distinction discussed above. They contend that the plaintifis are challenging
the wrong section of G.L. c. 207. The defendants claim that the proposed injunction barring
the defendants from enforcing G, L. ¢. 207, § 11 would not remedy the harm, because it
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is not & 11, but the separate provisions of G, L. ¢. 207, § 12, which the couples do not
challenge, that bars the three couples from marrying. In brief, § 11 voids mamiages of out-
of-state residents contracted in Massachusetls If such mamiages would be veoid if
contracted in their home state. Section 12 mandates that officers having the authaority 1o
lssue marriage licenses musl salisly themsehles by requiring affidavits that the out-of-state
couples are not prohibited from mamying by the laws of their home states. Simply stated,
the courl finds It unnecessary 1o distinguish the plaintiffs’ claims under §11 and §12 as it
is established that they must be read together,

Constitutionality of G. L. ¢. 207, &§§ 11, 12.

It is setlled law that a “statute Is presumed to be constitutional and every rational
presumption in favor of the statule’s validity is made.” Plelech v. Massasolt Greyhound,
inc.. 441 Mass. 188, 193 {2004), citing SI. Germaine v. Pendergast, 416 Mass, 698, 703
(1983). "The challenging party bears a heavy burden to demonstrate, beyond areasonable
doubt, that there are no conceivable grounds supporting its validity, * Id., citing, Leidovich
v. Antomellis, 410 Mass. 568, 576 (1991). “A courtis only to inquire whether the Legislature
had the power to enact the statute and not whether the siatute is wise or efficient™ id,
citing 5. Germaine, 416 Mass. at 703, Leibovich, 410 Mass. at 576. In other words, those
who challenge a statute face a heavy burden because the court must give credit to every
rational presumption in favor of legislation. Accordingly, legislative enactments command
judicial deference. See Citizens for Responsible Environmental Managoment v, Attleboro
Mal, Inc., 400 Mass. 658, 669 (1987).

The Marriage Licensing Statute: G, L. . 207
The Goodridge Court declared that "baming an individual from the protections,
benefits, and obligations of clvil marrlage solely because that person would marmy a person
of the same sex violates the Massachusetts Constitution.” 440 Mass._ al 344. The court
construed "civil marniage to mean the voluntary union of two persons as spouses, to the
exclusion of all others.” /d. at 343, Significantly, the court added that ijt leaves Intact the
Legislature's broad discretion to regulate marriage.” fd. at 343-344,
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The language of G.L. ¢. 207, § 11 is clear. "No mariage shall be contracted in this
commonwealth by a party residing and inlendng to continue to reside in another
jurisdiction if such mamiage would be void if contracted in such other jurisdiction. and every
marriage contracted in this commorwealth in violation hereof shall be null and void.® In its
discussion of G, L. c. 207, the malerity in Goodridge reasonad that the statute is both 3
gatekaeping and a public records stalule which conltrols entry Inta chvil mamiage. /d. at 317,
The Goodridge Court made clear thal it was deciding a discrele conslitutional issue and
had no intention of usurping the prerogative of the Legislature or rewriting the marriage
slalule.

Maoregver, the majority in Goodridge carefully and repeatedly limited the reach of its
decision to Massachusetts “residents” or "citizens.” "“Our concern is with the Massachusetis
Constitution as a charter of governance for every person proporly within its reach.” jo. at
312. (Emphasis added). The court reasoned that *[w]e would not presume o dictate how
another State should respond to today's decision. But neither should considerations of
comity prevent us from according Massachusells residents the full measure of protection
available under the Massachusetts Constitution.” id at 340-341. (Emphasis added). In his
concurmence, Justice Greaney referring to the statute atissue here stated: “[ilhe argument,
made by some in the case, thal legalization of same-sex marriage in Massachusetts will
be used by persons in other States as a tool to obtain recognition of a mariage in their
Stale that |s otherwise unlawful, is precluded by the provisions of G. L. c. 207, §§ 11, 12,
and 13.” Goodridge, 440 Mass. at 348, n .4,

Tha court reasoned that “[ijn a real sense, there are three partners to every civil
marriage: two willing spouses and an approving State,” Goodridge, 440 Mass at 321. The
Court added that marriage “advances the two legitimate State interests the department has
identified: providing a stable setting for child rearing and conserving State resources. /f
leaves intact the Legislialure’s broad discrefion fo regulate marriage.” Id. at 343-344
{Emphasis added). Further, in Opinion of the Justices fo the Senate, 440 Mass. 1201, 1208
{2004}, the four-Justice majority wrote that;

We do not abrogate the fullest measure of protection to which residents of
the Commonweaith are entitted under the Massachusstts Constitution.
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Indeed, we would do a grave disservice to every Massachuselfs resident,
and to aur constitutional duty to interpret the law, to conclude that the strong
protection of individual rights guaranteed by the Massachusetts Consfitution
should not be available to their fullest extent in the Commonweaith because

those rights may not be acknowledged elsewhere. Wa do not rasolve, nor
would we attempt to, the consequences of our holding in other jurisdictions.
- Bul, as the courl held in Goodridge, under our Federal system of dual
sovereignty, and subject to the minimum requirements of the Fourteenth
Armendment o the Uniled States Consbitution, “each State is free to address

difficult issues of individual liberty in the manner its own Constitution

demands.”
id, at 1208, quoling Goodridge, 440 Mass, al 341. (Emphasis added),

The plaintiffs are right that same-sex couples should not be subjected to a different
set of rules than are opposite-sex couples, and it does seem to this court that bn its face
G. L. c. 207, § 11 violates the spirit of Goodridge, which held that the Massachusetts
Declaration of Rights enfitbes gay and lesbian couples to equal treatment under the
marriage laws of the Commonwealth, Moreover, the court finds troubling the timing of the
resurraction of the Implementation of § 11 Immediately after the Supreme Judicial Courl
declared the prohibition against gay marriages unconstitutional.

Selective Enforcement

However, the plaintiffs have failed to show that same-sex couples ara being
subjected to a different set of rules than are opposite-sex couples; that is, they have falled
to prove their selective enforcement claim, The provisions of G. L. ¢. 207, which provide
for different treatment of out-of-state couples, apply equally to same-sex and opposite-sex
couples. The clerks were instructed nol to issue marriage licenses to all out-of-state
couples if, based on comparing lactual information on the Notice of Intention with tha list
of legal impediments furnished by RVRS, there is a legal impediment to that person
marrying in Massachusalts or his or her home state. The clerks were instructed to do so
for all impediments, incduding whether the impediment is based on age, consanguinity or
affinity, marital status, or same gender status of couples who reside and intend to continue
to reside In other stales. Clerks were instructed fo do so for alf couples and aff

impediments, not just for same-sex couples.

15

[




As menlioned above, the delendants acknowledge that lheir inleres! in enforcing
section 11was triggered by the fallout from Goodridge. They were concemed that sane-
sex couples from other states intended to come fo Massachuscits to marmy in violation of
&§ 11 end 12. They state thal until the Supreme Judicial Courl decided Goodridge, there
was little reason 1o believe that coupkes would come to Massachusetts to avold their hame
slates' mardage laws. The delendants insisl thal enforcement is evenhanded and same-
sex couplas are treated the samea as opposite-sax couples. In their informational sessions,
the clerks were toid that, “consistancy is important so that tha law is consistently applied
across the state and within each cily and town: eguality is important so that all persons are
treated equally regardless of their race, creed, age, or sexual onentation.”

The defendants stale they are reviewing affNolices of Intention and Certificates, nat
jusl those lled by same-sex couples, from clerks' offices which are accepting Notices and
issuing marriage licenses to nonresidents. The defendants’ position Is that alf couples must
be shown the list of impadimants {o marriage for Massachusetls and any olher state or
jurisdiction in which they reside and intand to reside. If the factual information on the Notice
of Intention form indicates that there is an impediment to marriage, then the clerk may not
rely an the applicant's stalement that there |s no impediment. "This is true regardiess of the
type of impediment involved, i.e., whether the impediment is based on age, consanguinity
or affinity, marital status, or same-gender stalus of applicants who reside and Intend to
continue to reside in other states.™

In sum, the plaintiffs have fallad to astablish that (1) they, compared with others
simiarly situated, were selectively treated; and that {2) such selective treatment was based
on impermissible considerations such as race, religion, inlenl 1o inhibil or punish the
exercise of a constitutional rights, or malicious or bad faith intent fo injure a person.
Daddariov. Cape Cod Commission, 56 Mass. App. CL 764, 773 (2002) {holding that denial
of devedopment permit io mine sand and gravel on thirty-twa acres of property did not deny
owner equal protection of laws), citing Rubinovitz v. Rogaio, 60 F.3d 908, 909-910 (1st

¥ Office of Attorney General's respense to the Springfleld City Solicllor's question: “Is
the Attorney General ordering the Springfield City Clerk to do somathing more than rely on that
affirmation [of no impediments (o mammage] when the applicant is a same-sex couple?”
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¢ir.1995), "Allegations of deaar and intentional discriminalion are required.” Id. See also
anowden v. Hughes, 321 U.5. 1, 8 (1944) ("[tlhe unlawful administration by state officers
of a state statute fair on its face, resulting in its unegual application to those who are
entitled to be treated alike, is not a denial of equal protection unless there is shown to be
presentin it an elermnent of intentional or purposeful discrimination”).

| Ral io T

It is settled law that *[a]bsent a showing that a statute burdens a suspect group or
fundamental interest, it will be upheld as long as it is rationally related to the furtherance
of a legitimate state interest.” Prudential insurance Co. v, Commissioner of Revenue, 429
Mass. 560, 568 (1999). “Under this rationalbasis review, the statute bears a strong
presumpticn of validity, and the burden of proving the measure invalid rests with the party
challenging it." fd. The plaintiffs in the instant case have failed to establish that G. L. c.
207, § 11, a fadially neutral and even-handedly-applied law, is nol rationally serving @
legitimate governmental interest.

Massachusetts has a legitimate interest in protecting the interests served by the
Commomwealth's creation and regulation of the marriage redationship with the requirement
that there be an approving state ready ko enforce marital rights and duties for the protection
of the public, the spouses, and their children. Goodridge, 440 Mass. at 321-325. Thus, it
is rational for the Commonwealth to require that in order to marry here, persons must
reside here or in a jurisdiction where their marriage is simllarly recognized and regulated.
Simply stated, a statute is presumed to be constitutional, and will not be invalidated where
any sel of facts reasonably may be conceived to justify t, Dickerson v. Alforney General,
396 Mass. 740, 743 (1986), and cases cited. Safeguarding the benefits, obligations, and
protections of the parties, including the children, of a mamiage that the Commonwealth has
helped create, is a legitimate governmental objective. Accordingly, G. L. c. 207, § 11
sunvives the rational basis test.

The court finds that the increased enforcement of G, L. ¢. 207, § 11 was the result
of the change in the law pursuant to Goodridge; the enforcement has been evenhanded,
and the defendants have not discriminated against similarly-situated persons. In brief, the
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plaintiffs have failed to show that this facially neutral provision was impermissibly motivated
ar is being unconstitutionally enforced. Goodridge and the related Opinjon of the Justices
o fhe Senate, make clear that “barring an individual from the protections, benefifs, and
obligations of clvl mamiage sololy because that porson woulkd marry a person of the same
gex viclates the Massachusells Constitution.” Goodridge, 440 Mass. at 344 In neilher
case, howevar, did the court condone unfetterad tampering with legisiation presumed o
be canstitutional. Indeed, the Justices siressed, that "each Slale is free to address difficult
issues of individual liberty in the manner its own Constitution demands.” Cpinion of the
Jusficas, 440 Mass, at 1208, The court specdifically added that its decision Yeaves intact
the Legislature's broad discretion to regulate marriage.” Goodridge, 440 Mass. at 343-344,
Simply slated, barring same-sex Massachuselis residents from marriage violates the
Massachusetts Constitution. The Massachusetis evasion statute, which forbids out-of-state
couples from lraveling to Massachusells in order lo avold Lthe laws of their states, Is
presumed constitutional and is being evenhandediy applied.” The plaintiffs have not met
their heavy burden of overcoming the presumplion of constitutionality which altaches ta the
slatute.

Privileges and Immunities Clause

The plaintiffs’ principal challenge is made under the Privileges and Immunities
Clause of Arl_ 4, § 2 of the United Stales Constitution, which provides that "The Citizens
of each State shall be entitled to all Privileges and Immunities of Citizens in the several
States.” The Clause "establishes a norm of comily ... that is o prevail among the Slates
with respect o their treatment of each other's residents.” Mafter of Jadd, 391 Mass. 227,
228 (1984) (holding that a Supreme Judicial Court Rule that an attormey seeking admission
to the Massachusetts bar must be a resident of the Commonwealth violates the Privileges
and Immunities Clause of the United States Constitution), quoting Hicklin v. Orbeck, 437
U.5. 518, 623-624 (1978) (holding that the Alaska hire law which requires thal all oll and

" Ag the defendants maintain, “[fjar from “fencing out' such couples, §§ 11 and 12 allow
such couples to marry hera, if they move here,”
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gas leases, easements or rights-of-way permils, el celera conlain requirement that
gualified Alaska residents be hired in preference to nonresidents is unconstitutional as
viplative of the Privileges and Immunities Clause of the Constitulion), ciling Awstinv. Now
Hampshire, 420 U.S. 656, 660-663 (1975) (finding New Hampshire Commulers Income
Tax Imposed on Maine residents employed In New Hampshire violated the Privileges and
Immunities Clausa}. The purposs of the Clausa is

to place the cilizens of each State upon the same footing with citizens of

other States, so far as the advantages resulling from cilizenship in those

States are concomad. it relieves them from the disabilities of alienage In

other States; it inhibits discriminating legislation against them by other

Stales; it gives them the right of free Ingress into other State and egress from

them; it insures to them in other States the same freedom possessed by the

cilizens of those Slales in the acquisilion and enjoyment of properly and n

the pursuit of happiness; and it secures to them in other States the equal

protection of their laws. |t has been justly said that no provision in the

Conslitution has tended so strongly to conslitule the citizens of the United

States one people as this.

Hickiin, 437 U.S. at 524, quoting Paul v. Virginia, 8 Wall 168, 180 (1869). “As Mr, Justice
Cardoso ohserved In Baldwin v. G. A. F. Seelig. fnc., 284 U5, 511, 523 (1935), the
Constitution ‘was framed upon the theory that the peoples of the several states must sink
or swim together, and that in the long run prosperity and salvation are in union and not
division.™ Hicklin, 437 U.S. al 534,

“The clause does not [dentify those subjects as to which equality of treatment is
required. 'Only with respect to those ‘privileges’ and ‘immunities’ bearing upon the vitality
of the Mation as a single enfity must the State treat all ctizens, resident and nonresident,
aequally.”™ Matter of Jadd. 391 Mass. at 228-229, quoting Baldwin v. Montana Fish & Game
Commn ., 436 U.S. 371, 383 (1978). "These rights are referred lo as Tundamental' under
the clause. ... There are some matters so related to State sovereignly that, even though
they are important rights of a resident of a Siate, discrimination against a nonresident is
permitted.” id. at 229, citing Dunn v. Blumstain, 405 U.S. 330, 343 (1972) (the right 1o vole
in State elactions); Baldwin, 436 U.5. at 383 and cases cited.

Determining whether G. L. c. 207, § 11 violales the Privileges and limmunities

Clause involves a two-step analysis. The first question is whether the right at stake is
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“fundamental™? Massachuseits Council of Construction Employers, nc. v, Mayor of Boston,
384 Mass. 466, 474 (1981), reversed on other grounds sub nom, White v. Massachuselfs
Councif of Construction Employors, Inc, 460 U.S, 204 (1983). For purposes of the
Privileges and Immunities Clause, "lrom the earllest incorporation of the nolion of
'Tundameniality,’ Ihe clause has been thought to protect the 'right of a citizen of one state
to pass through, of reside in any other stale, for purposes of trade, agriculture, professional
pursuils, or ctherwise.™ Massachusef!s Councdl of Construction Emplayers, Inc., 354 Mass,
at 475. For example compare Baldwin, 436 U.S, 371, which allowed oul-ol-state hunters
to be charged a substantally higher licensing fee with Toomer v. Witsed, 334 U.5. 385
(1948), which negated a subslantial differential in licensing fees for commercial shrimp
fishing because the Baldwin Court recognized a constitutional difference between
recreational activity and the pursult of a livelihood. Massachuselts Counchl of Construction
Employers, Inc., 384 Mass. at 475, Compare also, Osirager v. Siate Bd. of Control, 99
Cal.App.3d 1, 5, 160 Cal.Rptr. 317 (1979) (holding that participation in a Stale
compensaticn program for vichims of crima was not fundamental), with State v. Nolfi, 141
M.J.Super, 528, 537-538, 358 A 2d B53 {1976) (determining that an out-of-state resident
must be allowad o participate in a pretrial diversion program for criminal defendants), id.
The second step of the analysis in determining whether G. L. ¢. 207, § 11 viclates
the Privileges and Immunities Clause involves alternative scenarios. That Is to say, the
discrimination challenged may be justified in one of two circumstances. The plaintiffs hera
have focused on the first which s "if the right is found to be fundamental, the discrimination
challenged may be justified if there is 8 showing that nonresidents are a ‘peculiar source’
of an ‘evil' that the Legislature is seeking to remedy.” Massachusefts Council of
Construction Employers, Inc., 384 Mass. at 474), citing Hicklin, 437 U.S. at 525, in tum
quoting Toomer, 334 U.5. at 398. There is an altemative justification for discrimimation,
however, and it is the one the court finds applicable here; differential treatment is
countenanced when there is a valid justification for the distinction other than the mere fact
of non-residency. id., ciling Hicklin, In other words, where the state interest Is substantial,
some measure of discrimination is parmissible. Matter of Jadd, 391 Mass. at 229,
Significantly, the Goedridge Court, while making repeated analogies (o cases
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involving fundamental rights and suspect classifications, did not adopt either predicate for
strict scruting. Opinion of the Justices, 440 Mass. at 1220 (separate opinion of Justice
Sasman), ciling Goodridge, 440 Mass. al 359-361 (Sosman, J., dissenting). The majority
In Goodndge e mployed the rational basis test in their determination that barring same-sex
couples from marriage violates the Massachusetts Constitution. The Court specifically
declined (o consider whelher sexual orlentalion is a8 suspect classification for purposes of
aqual protaction analysis, Goodridge, 440, Mass. at 331, n.21. "Nor did Goodridge rely on
the altermative claim that a “fundamental right” was at stake, such that a "strict scrufiny’
analysis was to be applied.” Opinion of the Justices, 440 Mass. at 1220 (separate opinion
of Justice Sosman), citing Goodridge, 440 Mass. at 330-331. *Rather, the court purporied
to apply a mere rational basis analysis, the extremely deferential test that is applied to any
classification thal does not impinge on fundamental rights or employ a suspect
classification.” Id.

Accordingly, as to the first prong of the analysis here, the Goodridge Court declined
to take a position as to whether sexual orienlation s a suspecl class and did not
uneguivocally state that a fundamental right was at stake. If mamiage is not a fundamental
right for purposes of an equal prolection analysis, it follows that under the Privileges and
Immunities Clause, individuals do not have a fundamental right to travel from other states
o Masgsachusetts in order lo marry.

Moreover, even if a fundamental right Is al stake here, the plaintilfs’ Privileges and
Immunities argument fails under the second prong since there is a valid justification for the
distinction other than the mere fact of non-residency. As discussed above, the
Commonwealth has a substantial interest in ensuring that the mamiage relationship is
regulated for the protection of the interests of the public, the spouses, and their children.
See (Goodridge, 440 Mass. at 342-343 (stating that *[efliminating civil marriage would be
wholly inconsistent with the Legislature's deep commitment to fostering stable families and
would dismantle a vital organizing principle of our society”).
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IRREPARABLE HARM

Although the court sympathizes with the plaintiffs, they have failed fo show that the
defendants acted unlawfully, so it Is unnecessary to address the question ol irreparable
harm. Witson v. Commissionar of Transitional Assistance, 441 Mass, 846, 855-859 (2004),
clting Healey v. Commissioner of Public Welfare, 414 Mass. 18, 28 {1992) (holding that
inevitable harm of limiting public resources does nol trump lawful departiment action);
Packaging Indusiries Group, fnc., 380 Mass. at 617 (concluding that [wlhat matters as to
gach party is not the raw amount of irreparable harm the party mighl conceivably suffer,
bul rather the risk of such harm in light of the party's chance of success on the merits"}.

ORDER

it is therefore ORDERED that the plaintiffs’ motion for the issuance of a preliminary
injunction be DENIED.

(R

Carol 5. Ball
Justice of the Superior Court

DATED: August 18, 2004



