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QUESTI ONS PRESENTED

1. Whet her the Registrar of Vital Records and
Statistics’ post-Goodridge enforcenent of G L. c. 207
88 11 and 12 is inmpernmi ssibly “selective,” where such
enf orcenent has been even-handedly directed at sane-sex
and opposite-sex couples alike, and where the O erks
and Coupl es have not identified any post-Goodridge
instance in which, due to the Registrar’s enforcenent
system an opposite-sex couple has been allowed to
marry in Massachusetts despite an inpedi nent posed by
their hone state’ s | aws.

2. Whet her the Registrar’s enforcenment of 8§ 11
and 12 viol ates equal protection because of its
asserted “discrimnatory purpose and effect” on same-
sex coupl es, where, even if such purpose and effect
wer e shown, the Couples would still have to prove that
enforcement of 88 11 and 12 as they affect sane-sex
coupl es has no conceivable rational basis, and the
Coupl es make no attenpt to do so.

3. Whet her 88 11 and 12 thensel ves | ack the
rati onal basis required by due process and equal
protection, where a |legislator could reasonably
conclude that the statutes serve the Commonweal th’s

interests in, inter alia, (a) ensuring that, for any

couple married in Massachusetts but residing and

intending to reside el sewhere, there is “an approving



State” standing definitely and i mediately ready to
enforce marital rights and duties for the protection of
the public, the spouses, and their children, Goodridge
v. DPH, 440 Mass. 309, 321, 322-25 (2003); and (b)
protecting the Commbnwealth and its sane-sex coupl es
from adverse action by other states (e.qg., support for
and ratification of a federal constitutional anendnent
restricting sane-sex couples’ marriage rights in al
states), as well as protecting the prospects for other
states’ ultimate recognition of Massachusetts same-sex
coupl es’ marri ages.

4. Whet her 88 11 and 12 violate the Privil eges
and Imunities C ause, U S Const. art. IV, §8 2, cl. 1,
where (a) the statutes do not discrimnate based on
non-residency, in that 88 11 and 12 prohibit marriages
here by residents of only sone other jurisdictions—
t hose where the couple’s marriage would be void or
prohi bited--and 8 10 inposes a simlar restriction on
Massachusetts residents seeking to evade Massachusetts
marriage | aws by marrying el sewhere; (b) marriage,
al t hough fundanental in other contexts, has never been
deened a “fundanental right” for purposes of triggering
Privileges and Immunities C ause scrutiny; and (c) even
if the Clause applied, 88 11 and 12 would still be

justified by the Coormonweal th’s substantial interest in



not creating a marriage relationship here unless the
couple lives in “an approving State” that will enforce
t he spouses’ and their children s rights.

5. Whet her the Registrar correctly interprets
8§ 12 (barring issuance of marriage |icenses to out-of-
state couples if the marriage would be “prohibited” in
their hone state) as having force independent of § 11
(barring issuance of marriage licenses to out-of-state
couples if the marriage would be “void” in their hone
state).

6. Whet her the O erks may assert a selective
enforcenent (equal protection) claim either (a) in
their official capacities, given the |ongstandi ng bar
agai nst public entities asserting constitutional clains
agai nst the statutes and actions of their creator
state; (b) in their individual capacities, where the
possibility of crimnal prosecution for refusal to
follow the Registrar’s enforcenent directives is purely
theoretical and thus insufficient to confer standing;
or (c) on behalf of out-of-state couples, where there
IS no obstacle to such couples asserting their own
rights, as shown by the Couples’ own suit.

STATEMENT OF THE CASE

The def endant - appel |l ees, the state Regi strar of



Vital Records and Statistics and others! (referred to
collectively as “the Registrar”), request affirmance of
orders of the Suffolk Superior Court (Ball, J.) that
(1) denied the plaintiff Couples” request for a
prelimnary injunction agai nst enforcenent of GL. c.
207, 88 11 and 12; and (2) denied the plaintiff d erks’
notion for reconsideration of a prior order denying

t hem such an injunction. Sections 11 and 12 bar out-
of -state coupl es (whether of the same or opposite
genders) frommarrying in the Comonwealth if their
marriage woul d be void or prohibited in the state or
other jurisdiction where they reside and intend to
continue to reside.

Pri or Proceedi ngs

On June 18, 2004, plaintiffs--the clerks of
thirteen Massachusetts cities and towns (“the Cerks”),
and eight out-of-state sane-sex couples (“the
Coupl es”), three of which had been refused marri age

licenses due to 88 11 and/or 122--filed separate

! The Attorney Ceneral, the Department of Public
Health (DPH), its Conm ssioner, and the Registry of
Vital Records and Statistics (RVRS) wthin DPH

2 The other five Couples had obtai ned nmarri age
| i censes, had their nmarriages sol emized, and thus
conplained primarily that the Registrar’s actions were
i nproperly casting doubt on the validity of their
marriages. See infra n.12. The Registrar of course
does not concede, by using this term nology, that those
five Couples validly received licenses or were legally
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actions in Suffol k Superior Court challenging the
constitutionality and manner of enforcenent of 8§ 11
and 12 and seeking prelimnary injunctions agai nst such
enforcement.® RA 1, 139. The cases were consolidated.
On August 18, 2004, the Superior Court issued
separate decisions (1) denying the Cerks’ notion, for
| ack of standing to assert constitutional challenges to
state statutes and actions; and (2) denying the
Coupl es’ notion, for lack of Iikelihood of success on
the nerits. RA 301, 108. The Couples tinely appeal ed
on Septenber 16, 2004. RA 25. The Cerks, having
anmended their conplaint to assert their clains in their
i ndividual (as well as official) capacities, RA 284-86,
noved on Septenber 3, 2004, for reconsideration on the
i ssue of standing. RA 304. The Registrar opposed, RA
306, and on Septenber 15, 2004, the court denied the
notion “for the reasons set forth in the Defendants’
Qpposition[.]” RA 310. The Clerks filed a notice of
appeal on Cctober 15, 2004--within 30 days of the
deni al of reconsideration but nore than 30 days after
deni al of their original notion. RA 153, 311. The

appeal s were docketed in the Appeals Court on Decenber

married; the issuance of the licenses violated § 12.

® The Couples’ original conplaint did not
chal  enge 8 12, but they anmended their conplaint to add
such a challenge. RA 73; see also RA 136-38.
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6, 2004, and this Court granted direct appellate review
on January 25, 2005.

Legal and Factual Background

1. Rel evant St at utes

General Laws c. 207, 88 11 and 12, first enacted
by St. 1913, c. 360, prohibit a couple frommarrying in
t he Comonweal th if either nmenber of the couple resides
and intends to continue to reside in a jurisdiction
where the marri age woul d be void or prohibited.

Section 11 provides:

No marriage shall be contracted in this
commonweal th by a party residing and
intending to continue to reside in another
jurisdiction if such marriage would be void
if contracted in such other jurisdiction, and
every marriage contracted in this
commonweal th in violation hereof shall be
null and void.

Section 12 provides:

Before issuing a license to marry a
person who resides and intends to continue to
reside in another state, the officer having
authority to issue the license shall satisfy
hi msel f, by requiring affidavits or
ot herwi se, that such person is not prohibited
fromintermarrying by the | aws of the
jurisdiction where he or she resides.*

“ As originally enacted by St. 1913, c. 360, § 3,
the first clause read: “Before issuing a license to
marry to a person who resides and intends to continue
to reside in another state . . . .” The underlined
occurrence of the word “to” was omtted when the | aw
was first codified in 1921 as G L. c. 207, § 12 (1921
ed.). No party argues that this apparent scrivener’s
error has any bearing on the issues on this case.
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A simlar provision, GL. c. 207, §8 10, also enacted in
1913, applies to Massachusetts residents who attenpt to
evade Massachusetts’ marriage inpedi nents by marrying
in another jurisdiction.?®

City and town clerks are responsible for applying
t he provisions of both 88 11 and 8 12, as indicated by
the text of 8§ 12 (which is expressly directed to
clerks) and by GL. c. 207, § 50, nmking clear that any
official who “issues a certificate of notice of
intention of marriage knowing that the parties are
prohi bited by section eleven fromintermarrying” is
crimnally punishable.

To assist clerks in inplenmenting these sections,
the 1913 Legislature al so enacted another statute (St.
1913, c. 752), which is now codified at GL. c. 207,

§ 37, and requires the Conm ssioner of Public Health to
“furnish to the clerk or registrar of every town a

printed list of all |egal inpedinents to marriage, and

5 Under G L. c. 207, 8§ 10:

| f any person residing and intending to
continue to reside in this commonwealth is
di sabl ed or prohibited fromcontracting
marri age under the laws of this commonweal t h
and goes into another jurisdiction and there
contracts a marriage prohibited and decl ared
void by the |laws of this commonweal th, such
marri age shall be null and void for al
purposes in this commonwealth with the sane
ef fect as though such prohibited marri age had
been entered into in this commonweal t h.

7



the clerk or registrar shall forthwith post and
thereafter maintain it in a conspicuous place in his
office.” This function is now perfornmed by the state
Regi strar (acting under the Conm ssioner), who oversees
the Registry of Vital Records and Statistics (RVRS) and
whose duties include the uniforminplenentation of
marriage licensing | aws.®

Pursuant to G L. c. 207, 8 20, persons seeking to
marry must fill out a Notice of Intention to Marry, on
a formfurnished by the Registrar, and subnmt it to a
city or town clerk. The Notice of Intention nust
i nclude “a statenent of absence of any |egal inpedinent
to the marriage, to be given before such town clerk
under oath by both of the parties to the intended
marriage,” and such oath “shall be to the truth of al
the statenents contained therein whereof the party
subscri bing the sane could have know edge[.]” 1d. If
the Notice of Intention neets all legal criteria, the
clerk (after a three-day waiting period, which nay be
wai ved by court order) then issues to the parties a

certificate commonly known as a “nmarriage |license.”

6 See G L. c. 17, 8§ 4, under which the Registrar
“shal |, under the supervision of the Comm ssioner,
enforce all laws relative to the registry and return of
births, marriages, and deaths, and nay prosecute in the
nane of the comonweal th any violations thereof.”

Goodri dge, 440 Mass. at 314.
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See G L. ¢c. 207, 8 28. The parties then have the

marri age sol emi zed by a person qualified to do so, id.
88 38-39, and that person (the sol emizer or officiant)
conpletes the nmarriage license by filling in the place
and date of the narriage and returns it to the issuing
clerk for recording. 1d. § 40.7

2. | npl enent ati on of 88 11 and 12,
pre- and post - Goodri dge.

The Regi strar believes that until this Court
deci ded Goodri dge, Massachusetts had not had nmarriage
laws in recent years that were substantially |ess
restrictive than other states or jurisdictions in the
United States. RA 60 T 6. For exanple, in nost
states, just as in Massachusetts, the |egal age of
consent to marry without parental perm ssion or a court
order is 18 years old. Thus, there had been little
reason to believe that couples would cone here to avoid
their own states’ marriage |laws. 1d.

Nevert hel ess, 88 11 and 12 had not been ignored
prior to Goodridge. |In 1936 and again in 1973, the
proper application of 88 11 and 12 was the subject of

an Opinion of the Attorney General, requested by the

" The clerk keeps a copy of what is now terned
the Certificate of Marriage and sends the original form
and docunentary evidence to the Registrar for
preservation, binding, indexing, and reporting
purposes. G L. c. 46, 88 17A, 17C, G L. c. 111, § 2.

9



Secretary of the Commonweal th on behal f of the
Registrar.® See Arg. Vinfra. And for decades before
Goodridge, the requirenents of 8 11 were included in
the list of legal inpedinents to marriage that the
Regi strar sent to each clerk, which the clerk posted in
his or her office pursuant to GL. c. 207, 8 37. RA 60
1 6, RA 566-69. An October 1995 publication of the
Regi strar specifically instructed clerks, *“upon taking
the oath of the couple, [to] explain conpletely that
this is a legally binding oath and nmake sure they have
been referred to the Inpedinents to Marriage poster.
Try to provide sone |evel of inportance to the oath
taking so that the couple will understand that this is
an inportant docunent.” RA 60-61 § 7, RA 551. An out-
of -state couple, by signing the Notice of Intention
form RA 546, would thus be stating under oath that
t hey faced no inpedinent that would make their marri age
void if celebrated in their hone state.

In response to Goodridge, the Registrar, inter
alia, revised the Notice of Intention formto elimnate
references to “bride” and “grooni and al so to seek

i nformati on about where each applicant, if not a

8 1935-36 Op. Att'y Gen. at 20 (Jan. 13, 1936);
1973-74 Op. Att’'y Gen. No. 4 at 48 (July 26, 1973).
The Regi strar served under the Secretary until being
transferred to DPH by St. 1976, c. 486.

10



Massachusetts resident, intends to reside, as well as
seeking informati on about other inpedi nents such as
consanguinity and affinity that had not previously been
requested on the form RA 61 § 9;, RA 547, 570.
Bef ore Goodridge took effect on May 17, 2004, the
Regi strar saw published reports that same-sex coupl es
fromother states intended to conme to Massachusetts to
marry. RA 61 T 8. As of May 2004 (and as of the
filing of this brief in June 2005), same-sex marriage
was either void or prohibited in all 49 other states,
the District of Colunbia, and Puerto Rico. See
Addendum B to this brief.® It thus appeared that
viol ations of 88 11 and 12 might occur unless renewed
enphasi s was placed on their enforcenent. RA 61 | 8.
The Regi strar conducted informational sessions and
distributed training materials so that nunicipal clerks
woul d understand what information the revised forns
were requiring, and what to do once they had that
information. At each of the infornmational sessions,
the clerks were told that the goal of the session was
to pronote the val ues of consistency, equality,

conpetence, and courtesy. |In particular, the clerks

® Addendum B is a chart entitled “Same- Sex
Marri age Voi dness, Prohibition, and Recognition Law in
O her Jurisdictions,” prepared by the defendants for
t he purposes of this brief.
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were told that “equality is inportant so that al
persons are treated equally regardl ess of their race,
creed, age, or sexual orientation[.]” RA 61-62 T 13.

The clerks were inforned that when a person
i ndi cates on the Notice of Intention that he or she
does not reside or intend to reside in Massachusetts,
the clerk should present that person wth the |ist
(i ssued by the Registrar under G L. c. 207, 8§ 37) of
| egal inpedinents to marriage both in Massachusetts and
in his or her hone state. RA 62 § 17. On the bottom
of the Notice of Intention form each person nust swear
under the penalties of perjury that he or she has
reviewed the list of inpedinents to marriage for his or
her place of residence and that there is no | egal
i npediment to the marriage. 1d.; RA 570.

The clerks were al so inforned that they should not
issue a marriage license if, based on conparing the
factual information on the Notice of Intention with the
list of legal inpedinents furnished by the Registrar,
there is a legal inpedinent to that person marrying in
Massachusetts or his or her hone state. Cerks were
instructed to do so for all couples and all
i npedi nents, not just sanme-sex couples. RA 62 f 18.

On May 11, 2004, the Registrar sent to each clerk

a guide to the legal inpedinents to marriage in the

12



fifty states and the other jurisdictions of the United
States. The guide listed inpedinents including age,
consanguinity, affinity, and gender, for each state and
jurisdiction. The lists were intended to be (and have
been) amended and updated as necessary.!® RA 62 T 19.
As &oodridge took effect on May 17, 2004,
publ i shed reports indicated that clerks in
Provi ncetown, Sonerville, Springfield, and Wrcester
were issuing nmarriage |icenses to sanme-sex couples who
i ndicated on the Notice of Intention that they were
fromjurisdictions outside of Massachusetts, and
i ntended to continue to reside in those jurisdictions,
Wi t hout regard to whether sane-sex marriage is void or
prohibited in those jurisdictions. On the Registrar’s
behal f, the O fice of the Governor’s Legal Counsel
asked those clerks to send for review all Notices of
Intention and Certificates of Marriage from May 17,
2004 through the date of the request. The request was
for all Notices of Intention and Certificates, not just

those filed by sane-sex couples. RA 63  23.

0 |I'n July 2004, the lists were updated to
reflect inpedinments based on other states’ divorce
|l aws, e.qg., waiting periods after a divorce becones
final. RA 107. The lists were further updated in
February 2005, see http://ww. mass. gov/ dph
[bhsre/rvr/inpedi nent s1%20. pdf (last visited June 17,

2005), and again in June 2005. See http://ww. nass. gov
[ dph/ bhsre/rvr/inpedi nent 20050622. pdf (last visited
June 22, 2005).
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Among the Notices of Intention that were received
fromthose cities and towns were those of same-sex
coupl es who stated that they reside and intend to
continue to reside in another state. These included
the Notices submtted by the five plaintiff Couples who
had al ready received marriage |licenses and had their
marri ages sol emi zed. See supra n.2. Also received
was a Notice of Intention from Springfield submtted by
an opposite-sex couple in which the nale stated that he
resi ded and intended to continue to reside in Puerto
Rico and was 19 years old and the fermal e stated that
she was 15 years old. Copies of these forns were
forwarded to the Attorney CGeneral. RA 63  24.

The O fice of the Attorney CGeneral then wote to
counsel for Provincetown, Sonerville, Springfield, and
Wrcester, stating that the actions of their respective
clerks “raise significant questions under G L. c. 207,
88 11 and/or 12, and, before we institute enforcenent
action, we wite to request your imedi ate expl anation
of how these actions may be reconciled wth those
statutes.” RA 629. The letter explained the governing
| aw as interpreted by the Regi strar and concl uded:
“until we receive a satisfactory explanation, we ask
that you advise your clerk’s office to cease and desi st

from such actions.” RA 633.
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from

2004,

Anmong the responses to this request was a letter
the Springfield City Solicitor, dated May 26,
stating in part:

| understand that the practice of the
Springfield City Cerk has been to rely on
the affirmation of no inpedinents to marriage
which is signed by marriage applicants. 1Is
the Attorney General ordering the Springfield
City Cerk to do sonmething nore than rely on
that affirmati on when the applicant is a
same- sex coupl e?

RA 66-67, 69. The Ofice of the Attorney Ceneral

responded that sanme day as follows (w th enphasis

added):

The position of the Registrar is that all
coupl es nust be shown the list of inpedinments
for Massachusetts and any other state(s) or
jurisdiction(s) in which they reside and
intend to reside. [If the factual information
on the Notice-of-Intention formas conpl eted
by the applicants thensel ves shows that there
is an inpedinment to narriage on the |ist

i ssued by the Registrar pursuant to G L. c.
207, 8 37, then the Cerk may not rely on the
applicants’ statenment that there is no

i mpediment. That is true regardless of the
type of inpedinent involved, i.e., whether
the inpedinent is based on age, consanguinity
or affinity, marital status, or sane-gender
status of applicants who reside and intend to
continue to reside in other states.

RA 71 (enmphasis added). Shortly thereafter, the

Springfield City Solicitor responded that the

Springfield Cerk woul d cease accepting notices of

intention fromout-of-state sane-sex couples. RA 67.

The O fice of the Attorney Ceneral also asked for
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an explanation of Springfield s acceptance of a notice
of intention fromthe opposite sex couple, one nenber
of which was 19 years old and resided and intended to
continue to reside in Puerto Rico, and the other nenber
of which was 15 years old--a situation that presented
separate inpedi nents under the laws of Puerto Rico and
Massachusetts.' RA 66. The City Solicitor responded
that the couple had submtted a court order authorizing
the marriage, and he sent a copy of the order, which
the Ofice of the Attorney General forwarded to the
Regi strar for review |d.

The other clerks also agreed to stop accepting
notices of intention from out-of-state sane-sex
couples, at least tenporarily. These suits followed.

3. The O erks’ and Couples’ dainms and
Requests for Prelimnary Relief.

The Cerks clained that the Registrar’s
enforcement of 88 11 and 12 constitutes selective
enforcenent in violation of the equal protection
cl ause, and they sought a prelimnary injunction
barring the defendants fromtaking enforcenent action

that woul d prevent the Clerks fromissuing marriage

1 I'n the Comobnweal th, a person under 18 nmy not
marry except with court permssion. GL. ¢c. 207, 88 7,
24-25. Under Puerto Rico |law, a person under 21 nust
present the consent of a parent or guardian, with
specified exceptions for, inter alia, persons over 18
and femal es between 14 and 16. RA 614.
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| i censes to non-resident sanme-sex couples. The Cerks
al so clainmed that the Registrar’s enforcenent infringes
upon clerks’ asserted statutory discretion to determ ne
whether to issue narriage |icenses. RA 154-70.

The Couples clainmed that 88 11 and 12 (1) lack a
rational basis, in violation of state constitutional
equal protection and due process guarantees, and (2)
violated the federal Privileges and Immunities
Cl ause. > RA 26-26, 73-93. The Coupl es sought a
prelimnary injunction barring the Registrar from
enforcing 88 11 and 12 with respect to non-resident
same-sex couples. RA 55-56, 91.

4. The Superior Court’'s Orders

Wth respect to the O erks, the Superior Court
held that the Cerks in their official capacities had
no standing to pursue a selective prosecution (equal
protection) claim given this Court’s recognition of a
“l ong- st andi ng and far-reaching prohibition on
constitutional challenges by governnental entities to
acts of their creator State.” RA 302 (quoting MBTA v.

Auditor of the Comm, 430 Mass. 783, 792 (2000); Spence

12 The Coupl es al so challenged the Registrar’s
handl i ng of marriage certificates for the five Couples
who had obtained nmarriage |icenses, had their nmarriages
sol etmmi zed, and whose conpleted |icenses were returned
to local clerks. That claimwas not a focal point of
the prelimnary injunction proceedi ngs, however, and
t he Coupl es have not pressed it in this appeal.
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v. Boston Edison Co., 390 Mass. 604, 610 (1983)). The

Superior Court did not discuss the Clerks statutory
clai m (which the Registrar had not disputed the d erks’
standing to raise). RA 301-03.

After the Cerks noved for reconsideration based
on having anmended their conplaint to assert their
clainms in their individual capacities, RA 304, the
Superior Court denied the notion “for the reasons set
forth in the Defendants’ Qpposition[.]” RA 310. Those

reasons included, inter alia, that the theoretical

possibility that the Cerks in their individual
capacities could be prosecuted under GL. c. 207, 8§ 50,
for issuing marriage licenses in violation of § 11
was, as a matter of law, an insufficient threat of harm
to confer standing.®® RA 306-08.

Wth respect to the Couples, first, the Superior
Court (without objection fromthe Registrar) treated
the selective enforcenent claimas if raised by the

Coupl es'* (as well as the Clerks), and rejected that

13 The Regi strar had al so opposed reconsi deration
on the ground that, even if the Cerks could pursue a
sel ective enforcenent claim the Superior Court had
al ready ruled, in denying the Couples’ prelimnary
I njunction notion, that a selective enforcenent claim
was unlikely to succeed on the nerits (see infra), and
such a claimwas no stronger in the Cerks’ case than
in the Couples’ case. RA 308.

4 At the prelimnary injunction hearing, the
court had foreshadowed that it m ght do so, by noting
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claim RA 122-24. The court concluded that | ocal
clerks had been instructed to apply 88 11 and 12
equally: to all out-of-state couples (whether sane-sex
or opposite-sex), and for all inpedinents to nmarriage
in the couple’ s hone state (including, e.qg., age,
consanguinity and affinity, and status of any prior
marriage, as well as whether the couple was of the sane
gender). RA 123. Also, while the Registrar
acknow edged that enforcenent of 88 11 and 12 received
new enphasi s after Goodridge because of the increased
| i keli hood of violations, the Registrar and ot her
def endants appeared to be enforcing 88 11 and 12
evenhandedl y. Thus the Couples had “failed to
establish that . . . they, conpared with others
simlarly situated, were selectively treated[.]” RA
122-23.% As the court el sewhere concl uded, “the
enf orcenent has been even-handed, and the defendants
have not discrimnated against simlarly-situated
persons.” RA 124.

The court also rejected the Couples’ claimthat

88 11 and 12 | acked any rational basis, in violation of

that the Couples could easily anmend their conplaint to
i nclude such a claim and the Registrar did not object.

1 The court also ruled that the Coupl es had
failed to show that “such selective treatnent was based
on i nperm ssible considerations . . . .” RA 123.
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due process and equal protection principles. RA 124-
25. The court first noted the various statenents of
the Goodridge majority, and the four Justices who wote

jointly in Opinion of the Justices, 440 Mass. 1201

(2004), that referred to extending marriage rights to
sane-sex couples who are “residents of the
Commonweal th.” RA 111-13; see RA 121 (&Goodridge
“carefully and repeatedly limted the reach of its
deci sion to Massachusetts ‘residents’ or ‘citizens’”).
The court al so noted the Goodridge concurrence’s
statenent that “[t]he argunment . . . that |egalization
of sane-sex marriage in Massachusetts will be used by
persons in other States as a tool to obtain recognition
of a marriage in their State that is otherw se
unlawful, is precluded by the provisions of G L. c.
207, 88 11, 12, and 13.” RA 111, 121 (quoting

Goodri dge, 440 Mass. at 348 n.4 (G eaney, J.,
concurring)).

The court al so noted the Goodridge majority’s
statenment that “[i]n a real sense, there are three
partners to every civil marriage: two willing spouses
and an approving State.” Goodridge, 440 Mass. at 321,

guoted at RA 111. The court then concluded that § 11

' The court found it unnecessary to distinguish
between 88 11 and 12 “as it is established that they
must be read together” as part of the sane statutory
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had a rational basis, as foll ows:

Massachusetts has a legitinate interest in
protecting the interests served by the
Commonweal th’ s creation and regul ati on of the
marriage relationship with the requirenent
that there be an approving state ready to
enforce marital rights and duties for the
protection of the public, the spouses, and
their children. Goodridge, 440 Mass. at 321-
325. Thus, it is rational for the
Commonweal th to require that in order to
marry here, persons nust reside here or in a
jurisdiction where their marriage is
simlarly recogni zed and regul at ed.

Saf eguardi ng the benefits, obligations, and
protections of the parties, including the
children, of a marriage that the Commonwealth
has hel ped create, is a legitimte

gover nment al obj ecti ve.

RA 124.

The Coupl es had al so argued that 88 11 and 12
were enacted in 1913 in order to deter interracial
couples fromcom ng to Massachusetts to marry if barred
by doing so by their honme states, and that this
asserted history undercut the statutes’ rationality.
The court did not accept this historical argunent, RA
115-16, and the Couples do not press it on appeal.

Finally, the court rejected the Couples’ claim

schene. RA 120; see RA 118. Although the Registrar
agrees that the sections nust be read together, and
that the rational basis accepted by the court supports
both statutes, the Registrar is unsure of the basis for
the court’s apparent view that 8 11 reaches marri ages
nmerely “prohibited,” as well as those nade “void,” by
other states’ |laws, RA 118--a reading that is broader
than the ones advanced by either the Couples or the
Registrar. See Arg. V infra.
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that 88 11 and 12 violate the Privileges and Imunities
Cl ause, which provides that the “Citizens of each State
shall be entitled to all Privileges and I mmunities of
Citizens in the several States.” U S. Const. art. |V,
8§ 2, cl. 1. The court noted the settled principle that
only if aright granted by a state to its residents is
deened “fundanental” for purposes of the Privileges and
| munities Cause may the state be required to extend
that right to non-residents. RA 126. The court
rejected the claimthat the right to nmarry was
“fundanental ” for purposes of the Clause. RA 128.

Al ternatively, even if a “fundanental” right were
at stake, differential treatnent is perm ssible under
the C ause “where there is a valid justification for
the distinction other than the nere fact of non-
residency.” RA 127 (citations omtted). Such a
justification existed here, because, as the court had
al ready concluded in its rational basis analysis
concerning the need for an “approving State,” “the
Commonweal th has a substantial interest in ensuring
that the marriage relationship is regulated for the
protection of the interests of the public, the spouses,
and their children.” RA 128 (citing Goodridge).

These appeals foll owed. The Registrar notes that

the Cerks did not tinely appeal fromthe denial of
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their prelimnary injunction notion, which had asserted
a “usurpation of clerks’ statutory discretion” claimas
wel | as an equal protection/selective enforcenent

claim The Cerks tinely appeal ed only fromthe deni al
of their nmotion for reconsideration, which had pressed
only the constitutional claim RA 152-53, 304. Thus
their statutory claimis not before this Court.

SUMVARY OF ARGUMENT

I. The Couples’ and C erks’ selective
enforcement claimfails, because the Registrar’s
current enforcenment effort has not discrimnated
agai nst sane-sex couples or in favor of opposite-sex
couples. Even the Cerks--who are in the best position
to know -cannot identify a single instance of an out-
of -state opposite-sex couple being allowed to marry
here in violation of 88 11 or 12. This failure to
prove that the statutes are not being equally enforced
agai nst opposite-sex couples is fatal to the selective
enforcement claim (pp. 29-31.)

More particularly, the Registrar’s current
enforcement systemis evenhanded, treating sane-sex and
opposite-sex couples exactly alike, and that is the
proper inquiry; a conparison of past to current
enforcenent efforts is irrelevant. The Registrar is

not “over-enforcing” other states’ inpedinents to samne-
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sex marriage, which is currently either void or

prohibited in every other Anerican jurisdiction. Nor

is the Registrar “under-enforcing” opposite-sex

marri age i npedi ments; rather, he has fully and

accurately instructed the Clerks to enforce them As

the O erks have not shown any unequal enforcenent

agai nst sane-sex couples, there is no need to exan ne

the “notives” for the Registrar’s system (pp. 31-48.)
II. The Registrar’s enforcenment system does not

vi ol ate equal protection because of its clained

“di scrimnatory purpose and effect” on sane-sex

couples. “Discrimnatory purpose and effect” analysis

is not a ground for per se invalidation of governnent
action, but instead is used nerely to determ ne whet her
facially neutral governnent action should be treated as
containing a classification of particular groups, in
whi ch case such action is then subject to the
appropriate | evel of equal protection scrutiny. That
is strict scrutiny in the race cases relied on by the
Coupl es, but is nerely rational basis scrutiny in this
case, because sexual orientation is not a suspect
classification. And the Registrar’s current
enforcenent systemis rational, both because of the

violations of 88 11 and 12 to be expected after

&oodri dge, and because of the many rational bases for
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88 11 and 12 thensel ves. (pp. 48-57.)

IIT. Sections 11 and 12 have anple rational bases
and thus satisfy equal protection and due process
requi rements. (Goodridge does not resolve that issue;
the classification found irrational in Goodridge is
quite separate fromthe one at issue here. Sections 11
and 12 further the many interests served by marriage
itself, by assuring that no nmarriage is performed here
unl ess there is an “approving State” as envisioned in
Goodridge, one that confers benefits on the marriage
and stands ready to enforce the spouses’ duties to each
other and their children. It is rational to believe
that, of the 49 states where same-sex marriage is void
or prohibited, the vast majority will not recognize a
Massachusetts marri age of a same-sex couple fromthat
state. Thus it is rational for 88 11 and 12 to prevent
such marriages fromoccurring here. (pp. 57-81.)

Moreover, if an out-of-state sane-sex couple’s
Massachusetts marri age broke down, Massachusetts courts
woul d likely be the only courts available to grant a
divorce. Yet the resulting divorce judgnents,
particularly insofar as they awarded child custody and
support, alinony, and a division of marital property,
could easily be refused enforcenment or collaterally

attacked in other states, a result the Commpnweal th has
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a legitimte interest in avoiding. Sosna v. lowa, 419

U.S. 393 (1975). The Conmonwealth al so has a
legitimate interest “in avoiding officious
intermeddling in matters in which another State has a
paranmount interest,” i.e., the existence of marriages
bet ween that other State’s citizens. Sosna, 419 U. S
at 407. And the Commonweal th has a legitinmate interest
in avoiding the interstate friction and possible
retaliation that could occur if the Commonweal th all ows
marri ages of out-of-state same-sex coupl es despite
their hone states’ express policies barring such
marriages. Such retaliation (e.g., in the formof a
federal constitutional anendnent barring sanme-sex
marriage in any state) could harmthe Comonweal th and
its resident sane-sex narried couples. Sections 11 and
12 rationally serve to prevent all of these harns. (pp.
81-94.)

IV. Sections 11 and 12 do not discrimnate
agai nst non-residents in violation of the Privileges
and Imunities Clause. First, 8 11 in particular
treats non-residents in the exact sane manner as
anot her marri age evasion statute, GL. c. 207, § 10,
treats Massachusetts residents; this is fatal to the
cl ai m of discrimnation against non-residents. (pp.

94-98.) Second, the C ause protects only certain
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rights found to be “fundanental” to the pronotion of
“interstate harnmony” and a “national econom c union.”
Marri age, although fundanental for Fourteenth Amendnent
pur poses, does not neet the Clause’ s criteria for
“fundanmentality,” and the only Suprene Court decision
in the area holds that marriage-related rights are not
protected by the Cause. (pp. 99-117.)

Third, even if marriage were “fundanental ” under
the C ause, 88 11 and 12 are valid, because they are
closely related to the Commonweal th’s substanti al
interests in interstate harnony, in the welfare of
prospective marital couples and their children, and in
m nimzing the likelihood of the Coomonwealth’s courts
bei ng called upon to issue divorce judgnents that wl|
be unenforceable or collaterally attacked in other
states. Sections 11 and 12 are nuch |ike the choice- of
| aw “borrowi ng” statutes that have been uphel d under
the C ause; choice-of-1aw provisions unquestionably
serve substantial state interests. (pp. 117-38.)

V. The Registrar properly interprets § 12 as
establishing a marriage bar distinct fromg§g 11
Section 12 expressly bars a nmarriage here if it would
be “prohibited” in the couple’s hone state, even if the
home state does not treat such a marriage as “void,”

which would trigger 8 11. This interpretation accords
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with 8 12's plain |language, its purpose, the title of
the 1913 statute that enacted it, and two Opini ons of
the Attorney CGeneral from 1936 and 1973. (pp. 138-48.)

vi. |If the Court finds it necessary to reach the
i ssue, the Clerks may not assert an equal protection
sel ective enforcenent claimin any capacity in this
case. The Cerks in their official capacities do not
assert that their own equal protection rights have been
vi ol ated, nor do they have such rights, under the

doctrine of Spence v. Boston Edi son Co., 390 Mass. 604

(1983). (pp. 148-54.) The derks in their individual
capacities lack standing because they fail to allege
sufficient actual or immnent harmto thensel ves.

Their professed fears of crimnal prosecution and
personal civil liability are too renpte and specul ative
to confer standing, nor does their “oath of office”

t heory support standing, absent some other, nore
concrete injury. (pp. 154-61.) Finally, the Cerks

have no jus tertii standing to assert the rights of

out -of -state couples, where there is no real obstacle
to such couples asserting their own rights, as the
Coupl es have in fact done here. Recent Suprene Court
deci sions nmake clear that showi ng such an obstacle is a

“precondition” to jus tertii standing. (pp. 161-64.)
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ARGUNMENT

THE SELECTI VE ENFORCEMENT CLAIM | S
UNLI KELY TO SUCCEED ON THE MERI TS.

Whet her asserted by the Cerks or the Couples,?
t he equal protection selective enforcenment claimis
unlikely to succeed on the nerits, because the
Regi strar’s enforcenent effort has been evenhanded and
has not discrim nated agai nst any subset of a group of

simlarly-situated persons. See Yerardi’'s Mody Street

Rest. & Lounge v. Bd. of Selectnen, 878 F.2d 16, 21

(1%t Gr. 1989); Daddario v. Cape Cod Commin, 56 Mass.

App. C. 764, 773 (2002). The Registrar lawfully

exercised his enforcenent authority to place increased
enphasis on enforcing 88 11 and 12 once it becane clear
that violations mght occur after Goodridge took effect

in May 2004.'® RA 61 1 8. Although the violations

7 The Court need not reach the question whether
the Cerks may assert this claim because the Couples
clearly may do so, were treated as having done so
bel ow, see supra p. 18, and have expressly adopted the
claimon appeal. Couples Br. at 44-45. The Registrar
agrees that in the particular circunstances of this
case, the Couples have sufficiently raised the claim
and so the Clerks’ ability to do so is a noot point.

If the Court finds it necessary to reach the issue, the
Regi strar explains in Arg VI. infra why the Cerks may
not raise the selective enforcenent claim

8 “The discretion granted to an administrative
agency is particularly broad when [the] agency is
concerned with fashioning renedi es and setting
enforcenent policy.” Boston Preservation Alliance,
Inc. v. Sec'y of Env'l Aff., 396 Mass. 489, 498 (1986)
(internal quotations and citation omtted); see Zachs
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thus anticipated would largely if not entirely involve

same- sex couples, the Registrar recogni zed that

hei ght ened enforcenent efforts should be fairly applied
to all applicants, so as to prevent violations

i nvol vi ng opposite-sex couples as well. RA 61-62

19 13, 18. As a result, even the Clerks--who are in

t he best position to know -cannot identify a single

i nstance of an out-of-state opposite-sex coupl e being

allowed to marry here in violation of 88 11 or 12,

I.e., despite an inpedi nent based on their hone state’s
laws.® This failure of proof is, by itself, fatal to

the selective enforcenent claim See Comm V.

Franklin, 376 Mass. 885, 894 (1978) (defendant alleging

sel ective prosecution nmust show, inter alia, that “a

broader class of persons than those prosecuted has

violated the law');?° United States v. Arnstrong, 517

v. DPU, 406 Mass. 217, 228 (1989); Levy v. Bd. of Reg.

and Discipline in Medicine, 378 Mass. 519, 525 (1979).

19 Thus the Cerks’ assertion (Br. at 27) that up
to 50 out-of-state opposite-sex couples have been
allowed to marry in Massachusetts since May 2004 proves
nothing. There is no reason to think that such
marriages in any way violated 88 11 or 12.

20 Even if the Cerks could show any viol ation of
88 11 or 12 as to an opposite-sex couple, they would
al so have to show that the violation was due to the
Regi strar’ s enforcenent system or sonme decision of the
Regi strar thereunder, vs. an error by a local clerk
charged with inmplenenting the system See Franklin,
376 Mass. at 894 (requiring showing “that failure to
prosecute was either consistent or deliberate”). The
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U S. 456, 465 (1996) (to show sel ective prosecution
based on race, claimnt nust show, inter alia, that
simlarly situated individuals of a different race were
not prosecuted).?!

A. The Registrar’s Enforcenent Effort Has
Been Evenhanded.

That the Registrar’s enforcenent effort has been
evenhanded is shown by the foll ow ng:

. Clerks were instructed at the outset that al
persons should be treated equally regardl ess of
their race, creed, age, or sexual orientation. RA
61-62 Y 13 (enphasis added).

. Clerks were infornmed that they should not issue a
marriage |icense if, based on conparing the
factual information on the Notice of Intention
with the Registrar’s list of |egal inpedinents,
there is an inpedinment to the person marrying in
Massachusetts or his or her home state. Cerks
were instructed to do so for all couples and all
i npedi ments, not just for same-sex couples. RA 62

third prong of the Franklin test--whether the
differential treatnment was based on an inperm ssible
classification, id.--need not be reached here, as

di scussed infra.

2l See also New York Tines Co. v. Conmir of
Revenue, 427 Mass. 399, 407 (1998); United States v.
Pet erson, 233 F.3d 101, 105 (1t G r. 2000); cf.
MCGuire v. Reilly, 386 F.3d 45, 65 (1 G r. 2004)
(rejecting abortion protesters’ First Amendnment
chal l enge to all eged selective enforcenent of clinic
“buffer zone” |law, where “there is no evidence that
police turned a blind eye toward pro-abortion speech
while not turning a blind eye to possible
transgressions by [anti-abortion plaintiffs]. The
evi dence shows that the police responded to al
i nci dents involving pro-abortion personnel [of] which
t hey have been nade aware.”)

31



7 18, RA 71.22

. The revisions to the Notice of Intention form
i ncluded new fields requesting informtion
rel evant to other inpedinents, such as
consanguinity and affinity. Conpare RA 547, 570.

. The Registrar’s lists of other states’ narriage
i mpedi ments include not just gender, but a range
of inpedinments to marriage, including age,
consanguinity and affinity, and other factors, for
each state. RA 62 § 19; see RA 572-627. The
lists have been anended and updated as necessary.
RA 62 T 19; RA 628; RA 106-07; see supra n. 10.

. When press reports indicated that sone city and
town clerks were issuing marriage licenses to
same-sex couples fromother states, the Ofice of
t he Governor’s Legal Counsel, acting on the
Regi strar’s behal f, asked those city and town
clerks to send all Notices of Intention accepted
on or after May 17, 2004 for review, not just
those filed by sane-sex couples. RA 63 { 23.

. When Springfield submtted a notice of intention
froman opposite-sex couple which raised a
guestion whet her the marriage was consistent with
88 11 and 12 and the nmarriage |aws of Puerto Rico,
see supra pp.15-16, the Attorney General took
appropriate action to obtain further information
from Springfield officials and to forward it to
the Registrar for review RA 63 T 24, 66 Y 2-5.

. When Springfield wote to the Attorney General
asking if sane-sex couples should be treated
differently than opposite-sex couples, the
Attorney Ceneral pronptly and forcefully di sabused
Springfield of any such notion. RA 69, 71-72.

As shown infra, this exam nation of current

22 For exanple, first cousins may marry in
Massachusetts, but not in Arizona, as shown on the
Registrar’s inpedinents list. RA 575. Thus, if
Arizona applicants sign the sworn statenent that they
know of no inpedi ment, but neverthel ess state on the
Notice of Intention that they are first cousins, the
clerk should not issue thema marriage |icense.
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enforcenent efforts against different subsets of a
simlarly-situated group (out-of-state coupl es seeking
to marry here) is the proper focus. The Cerks’
conparison of current to past enforcenent efforts is
irrelevant. Moreover, the Cerks’ various critiques of
the Registrar’s current approach in no way establish
unequal treatment of out-of-state sane-sex coupl es.

B. Conparison of Past to Current
Enforcenent Efforts Is Irrel evant.

The rel evant conparison is not between past and
current enforcenent efforts, but between current
enforcenent efforts regardi ng sane-sex couples and
t hose regardi ng opposite-sex couples. Even if the
Regi strar had never before taken any steps to inplenent
88 11 and 12 (which is not the case, see supra pp. 9-
10), there would be nothing wong with changi ng
enforcenment policy in response to a newy arisen
category of likely violations, particularly where, as
here, the new enforcenent policy evenhandedly targets
all potential violations, not just the newy arisen
ones.

Even conpl ete lack of prior enforcenent of a
statute would not, by itself, bar current enforcenent

of the statute. E.qg., Fitchburg Gas and Elec. Light

Co. v. Dep't of Telecomm and Enerqy, 440 Mass. 625,
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636 (2004). “It would indeed be a nost serious
consequence if we were to conclude that the inattention
or inactivity of governnent officials could render a
statute unenforceabl e and thus deprive the public of
the benefits or protections bestowed by the

Legislature.” Doris v. Police Commir of Boston, 374

Mass. 443, 449 (1978). If inperm ssible discrimnation
coul d be established sinply by conparing past to
current enforcenent, then governnent could never alter
its enforcenent policies, even in response to changed
ci rcunstances, which cannot be the law. 2®* (The d erks’
and Couples’ claimthat here, the changed enforcenent
policy is invalid because of its “discrimnatory
pur pose and effect,” is addressed in Arg. Il infra.)
Moreover, the Cerks offer no reason to think that
there were any significant nunbers of violations of

88 11 or 12 from 1913 to 2004, |et al one any that

2 Cf. Comm v. Tate, 424 Mass. 236, 240 (1997)
(change in | aw does not per se create equal protection
probl em by di sti ngui shing between persons whose rights
were determ ned under old law vs. new law, “to hold the
opposite would be either to eradicate all new statutes
or to make themall retroactive” (citation omtted));
Ctizens for Responsible Env'l Mnt. v. Attleboro Mall,
Inc., 400 Mass. 658, 667, 669-71 (1987) (citing cases
rejecting equal protection challenges to grandfather

cl auses; hol ding that grandfather clause in agency
regul ation was rationally related to statute).
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resulted fromthe enforcenent systemthen in place.?*
The Registrar’s prior steps to enforce these statutes
were detailed at pp. 9-10 supra. The fact that, when
88 11 and 12 were enacted in 1913, over half of the
other states still prohibited interracial marriage
(Clerks Br. at 44), does not show that any violation of
88 11 or 12 involving an interracial couple occurred
here; given the states involved, such couples would
have been quite unlikely to conme here to marry. ?®
Simlarly, the fact that New Hanpshire and Mi ne (but
not Massachusetts) prohibit first-cousin marriages
(Clerks Br. at 43) does not show that any first cousins
fromthose states actually married here in violation of

88 11 or 12.%® Finally, even if the derks were

24 Cf. Daddario, 56 Mass. App. Ct. at 774 (“At
nost we have a general allegation, wthout any
specifics, that others simlarly situated were granted
permts. This is not enough to support an equal
protection claim even on a notion to dismss.”)

2> The closest state with such a prohibition in
place in 1913 or any tinme since was Del aware. See
Peter Wallenstein, Tell the Court | Love My Wfe (2002)
at fig. 8. A Delaware couple seeking to avoid that
prohi bition woul d have been nore likely sinply to have
married in a neighboring state such as New Jersey or
Pennsyl vani a- - or perhaps New York or even Connecticut--
rather than comng all the way to Massachusetts.

26 Both Mai ne and New Hanpshire have marri age
evasion |laws that would render void any attenpt by
their residents to evade the prohibition on marriage of
cousins by marrying in Massachusetts. Mine Rev. Stat.
Ann. Title 19A, 8 701(1); N.H Rev. Stat. § 457:43.
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correct that, prior to Goodridge, there was substanti al
reason to think that opposite-sex couples would cone
here to evade their own states’ marriage |aws, then the
Clerks can hardly quarrel with the Registrar’s current
effort to enforce 88 11 and 12 across the board.

In sum conparison of past to present enforcenent
efforts is both legally irrelevant and, as a factual
matter, does not show that the Registrar ignored
violations of 88 11 and 12 until Goodri dge.

C. The Registrar |Is Not “Over-Enforcing”

QO her States’ Inpedinents to Sane- Sex
Marri age.

The Registrar is properly enforcing the
i npedi nents to sanme-sex marriage that currently exi st
in all 49 other states, Puerto Rico, and the District
of Colunmbia. Sane-sex nmarriage is currently either
void or prohibited in each of those jurisdictions. See
Add. B. Thus it is barred here by 8 11 (if “void” in
the couple’s hone jurisdiction) or by § 12 (if
“prohibited” in the couple’ s home jurisdiction). The
Clerks’ various clains that the Registrar is “over-
enforcing” other states’ inpedinents to same-sex
marriage will be addressed and refuted seriatim

First, the Cerks err in claimng that 8 12 has no
force i ndependent of § 11, and that the Registrar is

therefore “over-enforcing” 8 12 agai nst sane-sex
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couples. As explained in Arg. Vinfra, the Registrar’s
interpretation of 8 12 as barring marriages here if
“prohibited” in the couple’s home jurisdictionis in
accordance with § 12's plain | anguage, its purpose, the
title of the 1913 statute that enacted it, and two
Opi nions of the Attorney General from 1936 and 1973.
Second, there was nothing inperm ssibly selective
about the Governor’s April 2004 formletter to other
states’ governors and attorneys general, seeking
confirmation of his understandi ng that sane-sex
marriage was currently inperm ssible in those states.
RA 661. The letter was pronpted by the national wave
of litigation and |l egislative activity regardi ng sane-
sex marriage. The Registrar’s inpedinments |ist was
based on a review of other states’ |aws; the Governor’s
letter was nmeant to confirmthe results of that review
with regard to sane-sex narriage, by indicating that
sanme-sex couples fromother states would not be all owed
to marry here unless the other state furnished an
“authoritative statenent” that same-sex narriage was
permtted in that state. RA 62-63 1Y 19-20; RA 661.
That the Governor did not send individualized letters
to each state verifying each other inpedinent reflects
the sinple fact that the status of other inpedinents is

not in question around the nation.
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Third and likewise, the slide in the Registrar’s
training materials for Clerks indicating that sane-sex
couples residing in other states should not be issued
marriage |icenses unless the other state “affirmatively
i ndi cated that sane sex marriage is permtted in that
state,” RA 653, did not purport to state the actual
requirenents of 88 11 and 12 thenselves. Qher slides
in the trainings for Cerks accurately stated those
requi renents. RA 645, 648-49. The slide cited in the
Clerks’ brief nmerely reflected and sunmari zed what the
Regi strar, based on Commonweal th attorneys’ review,
understood to be the law in every other state, subject
to whatever contrary responses m ght be received to the
Governor’s letter to those other states.

Fourth, the Registrar’s instruction to apply 88 11
and 12 to an applicant who resides and intends to
continue to reside in another state, even if the other
applicant resides in Massachusetts, RA 653, is fully
consistent with the plain | anguage of 8§ 11 and 12,
whi ch apply to any applicant who resides and intends to
continue to reside in another state or jurisdiction,
wi t hout regard to where the other applicant resides.
Moreover, the instruction on its face, like the
statutes, applies equally to opposite-sex couples as

wel | as same-sex coupl es.
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Fifth, the Registrar has not “overstate[d] the | aw
regardi ng sane-sex couples’ right to marry in other
states,” such as New York. Couples Br. at 31. That
the New York Attorney Ceneral’s March 2004 opi nion
noted that there were significant constitutional
guestions as to the validity of New York’s statutes
l[imting marriage to opposite-sex couples, RA 678,
hardly neans that the Registrar’s inpedinents |ist nust
identify New York as a state where sanme-sex marriage is
permtted. |Indeed, the New York Attorney General
stated that New York clerks should follow the statute,
“not issue marriage |licenses to sane-sex couples,” and
| eave such constitutional questions to the courts. RA
699. The Registrar is sinply follow ng the sane
approach. After that Attorney General’s Opinion,
several New York trial courts have issued conflicting
deci sions on those constitutional questions, and those
deci sions are on appeal. See Add. B. Once the matter
is finally and authoritatively resolved by a New York
appel l ate court, the Registrar will nake any necessary
changes to the New York inpedinments |ist, as he would
with any state if and when that state’s | aw changes.

Sixth, the Cerks fail in their attack on the
Regi strar’s application of 88 11 and 12 to applicants

from ot her countri es. Clerks Br. at 32. Sections 11
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and 12 by their terns are not limted to persons from
ot her states.? Moreover, what the Cerks conplain of
is the Registrar’s statenment in his Application for
Direct Appellate Review that “[i]n a nunber of
jurisdictions, sanme-sex nmarriage is | egal —seven
Canadi an provi nces, Belgium and the Netherl ands— and
88 11 and 12 all ow sane-sex couples from such
jurisdictions to marry here.” DAR Applic. at 31.28
Based on this statenent to this Court, the O erks
conplain that the Registrar is inproperly asking them
to enforce other countries’ nmarriage | aws, w thout

gi ving them any gui dance as to what other marriage

i npedi ments exist in those countries. Br. at 32. This

2T Section 11 applies (with enphasis added) to a
party “residing and intending to continue to reside in
another jurisdiction”; § 12, although referring in its
first clause to a person “residing and intending to
continue to reside in another state,” refers inits
final clause to “the laws of the jurisdiction where he
or she resides.” (Enphasis added.)

28 Sane-sex nmarriage is legal in British
Col unbi a, Manitoba, Nova Scotia, Ontario, Quebec,
Saskat chewan, Newfoundl and, the Yukon Territory,
Bel gium and the Netherlands. See Advances in Marri age
Equality: International Marriage Rights,
http://wwv. hrc. org/ Tenpl ate. cf n?Sect i on=Cent er &CONTENT
D=14813&TEMPLATE=/ Cont ent Managenent / Cont ent Di spl ay. cf m
(last visited June 23, 2005). 1In light of a Decenber
2004 opinion of the Suprene Court of Canada, Parli anment
could legalize sanme-sex marriage throughout Canada.
Id. In Spain, a bill legalizing sane-sex marri age has
passed the | ower house of Parlianment and is awaiting
Senate action. Spain Cose on Sane-Sex Weds, http://
WWw. cbsnews. com st ori es/ 2005/ 04/ 21/ wor | d/ mai n689929. sht
m (April 21, 2005)(last visited June 23, 2005).
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argunent coul d have been, but was not, raised below, in
any event it is meritless.?
D. The Registrar |Is Equally Enforcing O her

States’ | npedinents Applicable to
Opposi t e- Sex Coupl es.

The Registrar is enforcing other states’
i npedi ments applicable to opposite-sex couples to the
same extent as those states’ inpedinments applicable to
same-sex couples. The Cerks’ argunments to the
contrary are addressed seriatim bel ow

First, the Cerks argue that, as to certain
atypi cal inpedinents, the Notice of Intention form
itself does not contain blank fields asking for the
rel evant facts, such as information about whether
applicants are nentally inconpetent, physically
i mpai red, under duress, or facts regarding other
specific inpedinments that are particular to one or a
few states. Cerks Br. at 33 &n.13. But this hardly

establ i shes unequal treatnent of same-sex couples. The

29 The Registrar had made the sane poi nt about
other countries in the Superior Court, and the C erks
rai sed no objection. Had they done so, the Registrar
woul d have submitted an affidavit stating (1) that the
Regi strar has not issued any list of other countries’

i npedi nents to marriage--whet her based on the parties’
gender or otherw se--and (2) that when the Registrar’s
staff receives calls fromclerks (as it has since My
2004) regarding inpedinments to marriage in other
countries, the Registrar provides the clerk with a
referral to the appropriate enbassy or consulate to
obtai n the answer.
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Notice of Intention formclearly does ask not only for
facts regardi ng gender but also for facts relevant to
t he ot her nobst conmon inpedi nents--age, consanguinity
and affinity, and status of any prior marriage--that
could apply to opposite-sex couples as well. RA 570.
Enf or cenent of the various |ess-comon i npedinments
I's ensured by including them (along with the conmon
I npedi mrents) on the Registrar’s inpedinent lists. RA
572-627; see supra n.10. The Notice of Intention form
then requires (pursuant to GL. c. 207, 8 20) that the
applicant sign a sworn statenent that he or she has
reviewed the list of inpedinents from his/her honme
state and that none of themis applicable, to the ful
extent that the applicant “could have know edge” of
such matters. RA 570. derks have been instructed
(for opposite-sex as well as sane-sex couples) not only
to show the relevant inpedinents lists to applicants
but also to reviewthe lists thenselves in light of the
facts stated on the Notice of Intention, so that clerks
can satisfy thenselves that there is no inpedinent to
the marriage. RA 651; RA 62 1Y 17, 18; RA 71. Any
clerk who doubts the truth of the facts underlying a
statenment of the absence of any inpedinent should

invoke G L. ¢c. 207, § 35 to inquire further into the
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rel evant facts, or to refuse to issue the license.?3°
But it would be inpractical for a single Notice of

Intention formto have bl anks asking for all facts

rel evant to every possible inpedinment in every state

and other jurisdiction. Such a formwould be

unwor kabl'y 1 ong, and nost of it would be irrel evant

(and confusing) to nost applicants. Thus the slightly

different and nore efficient mechani smfor enforcing

t he | ess-common i npedi ments does not show differential

treatment of sane-sex coupl es or under-enforcenent of

any i npedi nents applicable to opposite-sex couples.

30 Section 35 provides (wth enphasis added):

The clerk or registrar may refuse to
issue a certificate of marriage if he has
reasonabl e cause to believe that any of the
statenments made in the notice of intention
are incorrect; but he may, in his discretion,
accept depositions under oath, nade before
him which shall be sufficient proof of the
facts therein stated to authorize the issuing
of a certificate. He may al so dispense with
the statenment of any facts required by law to
be given in a notice of intention of
marriage, if they do not relate to or affect
the identification or age of the parties, or
a former marriage of either party, if heis
satisfied that the same cannot with
reasonabl e effort be obtai ned.

The applicability of any given inpedi mrent may, of
course, also involve conclusions of law, to which the
applicants cannot swear. E.g., Comm v. Brady, 370
Mass. 630, 635 (1976); S.D. Shaw & Sons v. Joseph Rugo,

Inc., 343 Mass. 635, 639 (1962); Comm v. AnCan Enter.
47 Mass. App. C. 330, 337 (1999). But the applicants
may swear to the facts, and if no facts indicating an
i npedi ment are present, issues of |aw are noot.
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Second, the Cerks err in arguing that, as to
i rpedi ments ot her than being of the sanme gender, the
Registrar’s lists of other states’ inpedinents are
inconplete. Br. at 34. The Cerks assert that for 24
jurisdictions, the Registrar’s lists “state that
i nformati on on inpedinments to different-sex couples is
still “[n]ot available at this tine.”” Couples Br. at
34 & n.14 (citing list on Registrar’s website). This
Is msleading. |In fact, the lists for al
jurisdictions show the inpedinents related to age,
consangui nity and affinity, status of any prior
marriage, and waiting period (if any) after divorce.
Each jurisdiction also has a category for “other”
| npedi ments, which includes, where they have been found
to exist, any mscellaneous inpedinent(s) related,
e.g., to physical or nmental status.3* It was only in
the 24 jurisdictions with no such other m scell aneous
i npedi ments that the notation “Not available at this
time” appeared--and this was sinply because the
Regi strar has been unable to di scover any other
I mpedi ments in that jurisdiction. The Registrar has

clarified this on the |latest update to the |lists, by

3. E.g., for Alabama, the “other” category
states, “Both parties nust be of sound mnd.” See
http://ww. nass. gov/ dph/ bhsre/rvr/i npedi nent _20050622.
pdf (last visited June 22, 2005).
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changing the notation to read, “None known to RVRS. " 32
And the Clerks do not cite a single inpedinent that has
been omtted fromany jurisdictions list. [If and when
they do so, the Registrar will add it to the |ist.

Third, the Cerks msleadingly suggest that the
Regi strar failed to furnish clerks with information
about sone other states’ inpedinments to remarriage
after divorce (such as a waiting period). Br. at 34-35
& n.15. In fact, information about such inpedi nents

was not included in an instruction book issued to

clerks, on the ground that such statutes m ght change
over time and it was not possible to list themin the

instruction book. RA 707. Wsat is msleading is the

Cl erks’ suggestion that the Registrar found no such
problemw th the inpedi nent of being of the sane gender
as one’s intended nmarriage partner, despite the
litigation pending around the nation. Cerks Br. at

35. The Registrar’s instruction book did not |ist that

i rpedi ment, or any inpedinments fromother states, for

t he express reason that other states’ inpedinments m ght
change over tine. RA 710 (“Qther Inpedi nents”

di scussi on).

| nstead, the instruction book told clerks to

32 See http://ww. mass. gov/ dph/ bhsre/rvr/
i npedi nent _20050622. pdf (last visited June 22, 2005).
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“refer to vour separate publication that lists marri age

i npedi nents for other states and jurisdictions” which

woul d be “updated and distributed as needed.” 1d.
(enmphasi s added). That is the Registrar’s inpedinents
list, RA 572-627, which was distributed in May 2004 and
updated in July 2004 to include waiting periods after
di vorce required by sone jurisdictions. RA 107.3% |f
further updates are necessary, Clerks Br. at 35 n. 16,
the Registrar will nake them

E. Because the C erks Have Not Shown Any

Unequal Enforcenent Agai nst Same- Sex

Coupl es, the Issue of “Mdtive” is
[ rrelevant.

Because the Clerks have failed to neet the first
part of the selective-enforcenent test--discrimnation
agai nst a subgroup of simlarly-situated persons--there
is no need to reach the second part of the test, in
which the Cerks claimthat such discrimnatory
enforcenent is notivated by inperm ssible aninus
agai nst sane-sex couples. Watever the Governor’s
policy views on sane-sex nmarriage, the Registrar,
recogni zing the greatly increased |ikelihood of
viol ations of 88 11 and 12 in the post-CGoodridge

period, exercised his awful discretion (see supra

33 Even before that update, the instruction book
told clerks to ask assertedly divorced applicants about
the finality of divorce decrees and, where relevant, to
ask to see a copy of the decree. RA 707, RA 6 { 28.
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n.18) to increase enforcenent of these duly-enacted and
presunptively-constitutional statutes. The Registrar
has made every effort to do so in a manner that treats
same- and opposite-sex out-of-state marriage applicants
evenhandedl y.

The issue of the Governor’s notives therefore need
not be discussed further. Cf. Doris, 374 Mass. at 449-
50 (“we would not ordinarily inquire into the notives
for the even-handed enforcenment of a valid statute”).

This case is nothing |like Town of Burlington v. Labor

Rel ations Commin, 12 Mass. App. C. 184, 186-87 (1981),

where an enployer’s anti-union retaliatory notive for
reviving enforcenent of a law was by itself sufficient
to make out a violation of GL. c. 150E, § 10, w thout
any clear showi ng that the revived | aw was not being
enforced evenhandedly.3* Specific statutes nay well
prohi bit various types of enforcenent action based on
an inpermssible notivation, even if such action is

evenhanded and goes beyond the individual or group that

3 The Burlington decision actually contains no
I ndi cation that the revived | aw was bei ng enforced
evenhandedl y; if anything, its recitation of the facts
and of the town’s defense suggests that enforcenent was
targeted. 1d. at 185, 187. Even if enforcenent had
been evenhanded, however, it appears that under G L. c.
150E, unlike under the equal protection clause, notive
al one may be a sufficient basis for liability.
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is the object of the notivation.® But there is no
such statute applicable here. Rather, the selective
enforcement claimis an equal protection claim which
requi res proof that, based on an inpermssible
noti vation, some violators were selected for
enforcenent while other, simlarly-situated violators
were not. Franklin, 376 Mass. at 894; Yerardi's, 878
F.2d at 21; Daddario, 56 Mass. App. C. at 773. The
Cl erks have made no such show ng here.

In sum the selective enforcenent claimfails.

1. THE REG STRAR S ENFORCEMENT SYSTEM

DOES NOT VI OLATE EQUAL PROTECTI ON

BASED ON A “ DI SCRI M NATCORY PURPGSE
AND EFFECT” ANALYSI S.

The Coupl es cannot succeed on their separate equal
protection theory that, even if the Registrar’s
enforcement systemis evenhanded rather than selective,
it still violates equal protection because of its
clainmed “discrimnatory purpose and effect.” Couples

Br. at 34-44; see Cerks Br. at 45-46; anmici Cv. Rts.

3% Exanples are statutes that prohibit
retaliation agai nst or coercion of enpl oyees based on
union activity, GL. c. 150E, 8 10(a)(1), (4); and that
prohibit retaliation against persons for asserting
discrimnation clains or aiding other persons who have
done so. G L. c. 151B, 8§ 4(4A). A public entity could
be |iable under those | aws for stepping up enforcenent
of a law for such retaliatory or coercive purposes,
even if the enforcenent evenhandedly affected everyone
subject to the law, vs. only the person being
retaliated agai nst or coerced.
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Org. Br. at 17-22. The short answer to this argunent

is that, in this context, the nost such “discrimnatory
pur pose and effect” analysis could yield the Couples is
t he conclusion that the Registrar’s enforcenent system

contains a classification based on sexual orientation,

which is a non-suspect class. To go on to show t hat
the Registrar’s systemactually viol ates equal
protection, the Couples would still have to prove that
there is no rational basis for the system s use of such
a classification. They have not made any such show ng.
The Coupl es®* rely on various cases—all of them
strict or heightened scrutiny cases involving alleged
di scrimnation on the basis of race or gender--where
facially neutral laws or official actions were exam ned
to determine if they neverthel ess were enacted or taken
for a racial or gender-discrimnatory purpose and had a

raci al or gender-discrimnatory effect.?® The Coupl es

3 For sinplicity this brief will refer to the
argunent as having been raised only by the Coupl es,
except where reference to one of the other briefs is
necessary. The Cerks cannot raise this claimfor the
sanme reasons they cannot raise a selective enforcenent
claim the Spence doctrine and | ack of standing. See
Arg. VI infra. But the Couples’ standing to raise it
is clear; thus the Clerks’ ability to raise it is noot.

3" Hunter v. Underwood, 471 U. S. 222 (1985)
(race); Personnel Admin. of Mass. v. Feeney, 442 U. S.
256 (1979)(gender); Village of Arlington Hts. v. Metro.
Hous. Devel. Corp., 429 U S. 252 (1977)(race);

Washi ngton v. Davis, 426 U.S. 229 (1976)(race); Fedele
v. School Comm of Westwood, 412 Mass. 110, 115-16
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then wongly suggest that any facially neutral |aw or
ot her official action having a purpose and effect that
coul d be characterized as in any way “discrimnatory”
is thereby per se invalid under the equal protection
clause. This is incorrect.

Rather, the inquiry into whether facially neutral
official action was taken with discrimnatory purpose
and has discrimnatory effect serves nerely to
determ ne whether that facially neutral action actually

creates a classification that warrants hei ght ened

scrutiny under the equal protection clause. See 3 R

Rotunda & J. Nowak, Treatise on Constit’'t Law 8 18.4 at

pp. 255-56 (3 ed. 1999).3% Rotunda and Nowak identify
three ways in which a classification that m ght trigger

hei ght ened scrutiny may be established:®* (1) the | aw

(1992) (gender); see also School Comm of Springfield v.
Bd. of Educ., 366 Mass. 315, 329 n.21 (1974) (race).

%% Rotunda and Nowak refer to “laws” in the cited
passage, but el sewhere recogni ze that the
“discrimnatory purpose and effect” test may al so be
applied to actions such as the decision to use an
enpl oynent test, id. at 283 (citing Washi ngton v.
Davis, 426 U.S. 229), or a zoning decision. 1d. at
283-84 (citing Arlington H's., 429 U S. 252).

3 See generally Todd v. Commir of Correction, 54
Mass. App. C. 31, 38 (2002) (citing Rotunda and
Nowak’ s typol ogy of equal protection clains); Coyne v.
Cty of Sonmerville, 770 F. Supp. 740, 744 (D. WMass.
1991) (sane), aff’'d, 940 F.2d 440 (1%t Cr. 1992).
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may establish the classification “on its face”;* (2)
the law may be neutral on its face, or establish a
classification that seens to be legitimate, but the | aw
“as applied” by governnent enforcenent officials
targets persons based on their nenbership in some class
warranting hei ghtened scrutiny;* or (3) “the | aw may
contain no classification, or a neutral classification,
and be applied evenhandedly” but in reality

“constitut[es] a device designed to inpose different

burdens on different classifications of persons. |If

this claimcan be proven the law will be reviewed as if

it established such a classification in its face.” 1d.

at pp. 255-56 (enphasis added). It is this third type
of claimthat the Coupl es assert against the
Regi strar’s enforcenment system

That the “discrimnatory purpose and effect” test

does not itself determne a law s validity, but nerely

0 This type of claimis what the Couples
apparently intend to assert against 88 11 and 12
t hensel ves (as distinct fromhow they are enforced),
al t hough the Couples ignore that here the appropriate
| evel of scrutiny is rational-basis. Arg. IIl, infra.

4 This type of claim best exenplified
(according to Rotunda and Nowak) by Yick W v. Hopkins,
118 U. S. 356 (1886), is essentially the sane as the
sel ective enforcenent claimdiscussed in Arg. | supra.
Because the O erks and Couples have failed to nake the
t hreshol d showi ng that enforcenent is not evenhanded,
the Regi strar has not addressed supra the appropriate
| evel of scrutiny if such “targeting” were shown.
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determ nes whether a facially neutral and evenhandedl y-
applied law (or other governnmental action) contains a
classification warranting a particular |evel of
scrutiny, is clear from numerous Suprene Court

decisions.** In Rogers v. lLodge, 458 U. S. 613, 617-18

(1982), the Court held that electoral districts that
had the inpact of diluting racial mnority voting

strength power would trigger equal protection strict

scrutiny only if a racially discrimnatory purpose were
shown. “Absent such purpose, differential inpact is
subject only to the test of rationality.” |1d. at 618

n.5 (citing Washington v. Davis, 426 U.S. at 247-48).

In Washington v. Davis, inreviewing a city’s use of an

enpl oynent test alleged to have di sproportionate inpact
on black applicants, the Court said that use of the
test, neutral on its face and rationally serving

| egitimate governnental interests, did not trigger
equal protection strict scrutiny absent proof that the
test was used for a racially discrimnatory purpose.

426 U. S. at 242, 246, 247-48. In Arlington H's., the

Court repeated that racially discrimnatory inpact did

not in and of itself invalidate official action; the

42 Cf. Atty. Gen. of N.Y. v. Soto-lLopez, 476 U.S.

898, 906 n.6 (1986) (“The logical first question to ask
when presented with an equal protection claim and the

one we usually ask first, is what |level of reviewis

appropriate.”) (enphasis added).
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equal protection clause required only that such action
not be arbitrary or irrational, unless there was al so
proof of a discrimnatory purpose, in which case such
judicial deference disappeared (i.e., strict scrutiny

applied). Arlington Hts., 429 U S. at 264-66. And in

Personnel Admin. v. Feeney, 442 U.S. 256, in rejecting

a claimthat a veterans’ preference | aw viol ated
wonen’ s equal protection rights, the Court again said
that even if a facially neutral |aw had di sparate

i mpact upon a specially protected class, that |aw was
subject only to rational basis review, unless it had
t he purpose of discrimnating against that class, in
whi ch case the appropriate degree of hei ghtened
scrutiny* applied. |d. at 272-73; see id. at 280-81
(effectively applying rational basis review, after

finding no intent to discrimnate based on gender). *

43 The degree of heightened scrutiny varied
according to which protected class was invol ved;
cl assifications based on gender were subject to careful
scrutiny, but not the same strict scrutiny applicable
to racial classifications. 1d. at 272-73.

4 The Cerks also rely on two race-
di scrimnation cases to argue, based on a so-called
“freezing principle,” that increased enforcenent of
88 11 and 12 “disproportionately affect[s] sanme sex
coupl es because it perpetuates past inequities.”
Clerks Br. at 47-48 (citing Louisiana v. United States,
380 U.S. 145, 155 (1965); Lane v. WIlson, 307 U S. 268,
275-77 (1939)). In those cases the Court invalidated
the use of voter registration tests because of
“grandf at her cl auses” that disproportionately (if not
excl usively) benefited previously-registered white
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The Couples do not cite a single case outside of
t he suspect class (race) or quasi-suspect class
(gender) context in which “discrimnatory purpose and
effect” anal ysis has even been applied, |et alone
applied to invalidate a |law or other official action
wi t hout stopping to consider whether it has a rational

basis. They cite Village of WIlIlowbrook v. O ech, 528

U S 562, 563, 565 (2000) (per curian), but there the

Court held only that an allegation of “irrational and
whol |y arbitrary” governnent action against a single
person stated an equal protection claim “quite apart
fromthe Village s subjective notivation.” 1d. at 565.
Even if that could be characterized as a
“discrimnatory purpose and effect” claim which the

Court did not do, such a claimwould be governed by the

voters, by allowing themto remain regi stered w thout
ever having conplied with the testing requirenents.
Lane was a 15'", not a 14'" Amendnent case, see id., and
sois irrelevant here. To the extent Louisiana was a
“di scrimnatory purpose and effect” case, it is

irrel evant because, unlike this case, it involved a
suspect class. Neither case created any separate
doctrine under which any “disproportionate effect” or
“per petuation of past inequities” is unconstitutional
per se, regardless of the appropriate | evel of
scrutiny. Even if they had, their rationale is

I nappl i cabl e here, because here there is no proof that
pre- Goodri dge out-of-state opposite-sex couples ever
actually married in Massachusetts w t hout having
conplied with their home states’ inpedinent |aws as
required by 88 11 and 12. |.e., no such coupl es have
been shown to have been “grandfathered” fromthe
application of 88 11 and 12.
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rational basis test. |d. at 564 (relying on previous
cases finding an equal protection violation where
simlarly-situated persons had been treated differently

and “there [was] no rational basis for the difference

in treatnment”) (enphasis added; citations omtted).
Nor does a nere allegation of “antipathy” towards

a particular non-suspect group require nore than

rati onal basis review, as amici wongly suggest. GCiv.

Rts. Og. Br. at 13 (citing Vance v. Bradley, 440 U.S.

93, 97 (1979)). Vance said that rational -basis review
applied “absent sonme reason to infer antipathy,” but
the “anti pathy” the Court was referring to was
governnment action that “burdens a suspect group[.]”

Vance, 440 U.S. at 97; see Personnel Admin. v. Feeney,

442 U.S. at 272-73 (confirm ng this readi ng of Vance
and applying it in case involving quasi-suspect gender
classification). Amci also m sleadingly suggest that

Arlington H's. rejects rational basis review whenever

““. . . discrimnation"” is involved. GCv. Rs. Og.

Br. at 46-47 (quoting Arlington Hts., 429 U S. at 265-

66). Amci’'s ellipses conceal that the Suprene Court
was referring only to “racial discrimnation[.]”

Arlington Hts., 429 U S. at 265 (enphasis added).

The Coupl es al so m splace reliance on Town of

Burlington v. Labor Relations Commin, 12 Mass. App. C
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at 186-87. As explained supra at pp. 47-48, that was
not an equal protection case, but a case where a
specific statute (G L. c¢c. 150E) made gover nnent
officials’ subjective retaliatory notive alone a
sufficient basis for liability, regardl ess of whether
the action they took was evenhanded or otherw se
rationally justifiable. The case is irrelevant here.
In sum assum ng arguendo that the Registrar’s
system for enforcing 88 11 and 12, despite being
evenhanded, has the “purpose and effect” of
di scrim nati ng based on sexual orientation, the result
woul d not be automatic invalidation of that system but
woul d nerely be the conclusion that the enforcenent

systemcontains a classification based on sexual

orientation. And because that is not a suspect
classification under Massachusetts or federal |aw, %
the burden would still be on the Couples to show t hat
the classification in the enforcenent system has no

rational basis. They do not attenpt and cannot nake

4 Powers v. WIKkinson, 399 Mass. 650, 657 n. 11
(1987) (“suspect classifications are only those of
‘sex, race, color, creed, or national origin” as
listed in equal rights amendnent, anmend. art. 106,
anending art. 1 of Decl. of Rts.); Lofton v. Sec'y of
Dep’t of Children and Family Svcs., 358 F.3d 804, 818 &
n.16 (11'" Cir. 2004)(agreeing with eight other federal
circuits’ decisions that sexual orientation is not a
suspect class), cert. denied, 125 S. C. 869 (2005); In
re Kandu, 315 B.R 123, 143-44 (Bankr. WD. Wash
2004), app. pending, No. 3:04-cv-05544-FDB (WD. \Wash).
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any such show ng--both because the violations of 8§ 11
and 12 to be expected after Goodridge would largely if
not entirely involve sane-sex couples, and because
enforcement of 88 11 and 12 in cases involving same-sex
couples is rational for all of the reasons stated in
Arg. Il infra.* The “discrimnatory purpose and
effect” claimtherefore fails.

[11. SECTIONS 11 AND 12 HAVE AVPLE

RATI ONAL BASES AND THEREFORE

SATI SFY EQUAL PROTECTI ON AND DUE
PROCESS REQUI REMENTS.

A Goodri dge Does Not Resol ve the Question
Whet her 88 11 and 12 Are Rational.

That Goodridge found no rational basis for denying
sane-sex couples access to civil marriage on the sane
ternms as opposite-sex couples does not answer the very
di fferent question presented here: whether there is a
rati onal basis for 88 11 and 12, under which the
Commonweal th declines to permt marriages of out-of-
state coupl es (whether of the sane or opposite genders)

if that marriage would be void or prohibited in the

% This is thus not a case of a “bare desire to
harm a politically unpopul ar group,” as the Couples
suggest. Br. at 43 (citing deburne v. d eburne Living
Center, Inc., 473 U. S. 432, 446-47 (1985)); Br. at 36
(citing Ronmer v. Evans, 517 U.S. 620, 634 (1996)).
Even if a law that “exhibits such a desire . . . [is
subject to] a nore searching formof rational basis
review,” Lawrence v. Texas, 539 U. S. 558, 580 (2003)
(O Connor, J., concurring), this is not such a law (or
such an enforcenent systen), and noreover it would
survive that nore searching form of review
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coupl e’ s hone jurisdiction.

The Regi strar acknow edges that non-residents,
while in the Conmonweal th, generally enjoy the sane
state constitutional guarantees as do residents. But
it hardly follows that Goodridge renders 88 11 and 12
I nvalid. Goodridge found no state constitutional right
to marry for sane-sex couples, but nerely found it
irrational, on equal protection/due process grounds, to
bar a sanme-sex couple, sinply because they are a sane-
sex couple, frommarrying on whatever ternms are open to
opposi te-sex couples. Non-residents enjoy the sane
equal protection/due process guarantee of rationality
as do residents, but the distinction found irrational
in Goodridge is entirely different fromthe one at
i ssue here.

Sections 11 and 12 respect the marriage inpedi ment
| aws of other jurisdictions, whatever those | aws m ght
be, with regard to both sanme-sex and opposite-sex
couples. In a nunber of jurisdictions, sane-sex
marriage is legal: seven Canadi an provinces, Belgium
and the Netherlands. See supra n.28. Sections 11 and
12 all ow same-sex couples fromsuch jurisdictions to
marry here.

To the extent 88 11 and 12 prevent many out - of

state sane-sex couples (as well as sone out-of-state
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opposi te-sex couples) fromnmarrying here, the question
is sinply whether there is a rational basis for doing
so. (Goodridge did not address that issue; it did not
determine the validity of statutes making both sane-
and opposite-sex out-of-state couples’ ability to marry
here dependent on their honme states’ marriage | aws.

Not only did the Goodridge concurrence assume that
88 11 and 12 would renmain in force after sanme-sex
marri age was | egalized here, see 440 Mass. at 348 n.4
(Greaney, J., concurring), but |anguage used by the

majority in both Goodridge and Opinions of the

Justices, 440 Mass. 1201, recogni zes that other states
are entitled to reach their own concl usi ons about sane-

sex marriage of their residents.* The Registrar does

47 For exanple, the Goodridge Court stated:

W woul d not presume to dictate how anot her
State should respond to today’s deci sion.

But neither should considerations of comty
prevent us from accordi ng Massachusetts
residents the full nmeasure of protection
avai | abl e under the Massachusetts
Constitution. The genius of our Federal
systemis that each State’s Constitution has
vitality specific to its own traditions, and
that, subject to the m ninmumrequirenents of
t he Fourteenth Amendnent, each State is free
to address difficult issues of individual
liberty in the manner its own Constitution
demands.

440 Mass. at 340-341 (enphasis added). See also
Qpi ni ons, 440 Mass. at 1209 (majority Opinion)

(rel egating sane-sex couples to civil unions would
“abrogate the fullest nmeasure of protection to which
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not claimthat this | anguage resol ves the question of
88 11 and 12's validity—only that the question remnains
open. 48

The Couples m ss the point in arguing that
“principles of comty cannot justify inposing the |aw
of a sister state that would violate the Massachusetts
Constitution.” Couples Br. at 26 (citing Conm V.
Aves, 35 Mass. 193 (1836)). The issue here is not
general “principles of comty,” as in Aves or in

Wodworth v. Spring, 86 Mass. 321 (1862), also cited by

the Couples. The issue here, instead, is whether two
specific, duly-enacted statutes that expressly accord
respect to other states’ |aws are constitutional.

In Aves, the court reasoned that “the | aw arising
fromthe comty of nations”--in that case, genera

principles calling for respect for Louisiana s |aws,

residents of the Commpbnwealth are entitled under the
Massachusetts Constitution” and would be “a grave

di sservice to every Massachusetts resident”) (enphasis
added) .

48 Also, contrary to the suggestion of the ami cCi
Bar Associ ations (MBA/BBA Br. at 25), the majority
Qpinion on the civil union bill, 440 Mass. at 1208, did
not conclude that considering other states’ |aws
barring same-sex marriage could never be a rationa
basis for any law, but only that it was not a rational
basis for granting sanme-sex couples access to civil
unions, rather than civil marriage, in Massachusetts
itself. The mpjority did not address the very
different classification in 88 11 and 12, let al one
whet her the rational bases identified herein are
sufficient to support it.
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under which slavery was then | egal --could not supersede
Massachusetts constitutional and statutory provisions
outlawing slavery. 1d. at 217-18; see id. at 210
(Constitution of 1780 abolished slavery). There was no
Massachusetts statute in Aves that expressly gave
effect to other states’ |laws, nor was there in
Wodworth. 4 Had there been any such statute, the

Court would have had to determ ne (were the issue

rai sed) whet her those statutes were constitutional, and
the result, particularly in Wodworth, would |ikely

have been quite different.*® Simlarly, in Geenwod

9 1n Wodworth the question was whet her a
child s guardi an, appointed under Illinois |aw, was
entitled to custody once the child had been brought to
t he Conmonweal th by his aunt, who was then appointed
his guardian here. 1d. at 321-22. The court ruled
that comty did not require the Illinois guardi anship
to be given dispositive effect, but that it should be
considered in determ ning custody, using the best-
interests-of-the-child standard. 1d. at 323-26.

0 | n Wodworth, had there been a Massachusetts
statute providing that guardi ans appoi nted under ot her
states’ laws were entitled to custody of their wards
when found in the Comonweal th, the Court would have
awar ded custody to the Illinois guardian, not based on
“principles of comty,” but because the statute
required it--unless the statute were found
unconstitutional, on grounds difficult to envision now.
Certainly such a statute would have had a rationa
basis. In Aves, had there been a Massachusetts statute
entitling slaveholders fromother states to the custody
of their slaves when found in the Comonweal th, the
Court woul d have been asked to enforce that statute,
but Iikely would have refused, because of the statute’s
conflict with the Massachusetts Constitution’s
prohi bition of slavery. A nere rational basis would
have been insufficient to uphold that statute.
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v. Curtis, 6 Mass. 358 (1810), cited by am ci MBA/ BBA
(Br. at 26-27), the Court’s ruling was based on genera
principles of comty, because there was no
Massachusetts statute deferring to other jurisdictions’
| aws governing the type of contract at issue.?>

The question for the Court here is whether the
speci fic Massachusetts statutes giving effect to other
states’ laws, 88 11 and 12, are consistent with the
Massachusetts Constitution’s equal protection and due
process guarantees, i.e., whether those specific
statutes have a conceivable rational basis. Goodridge
did not address that issue; the distinction drawn by
88 11 and 12 is very different fromthe one invalidated
in Goodridge; and it thus remains the Couples’ burden
to go beyond Goodridge and show that no conceivabl e

rational basis for 88 11 and 12 exi sts.

1 \What amici quote (MBA/BBA Br. at 27) as the
G eenwood Court’s opinion was actually the dissenting
opi nion of Justice Sedgwi ck. See 6 Mass. at 361-362
n.t. The Court itself ruled that the slave-trading
contract at issue was enforceable; the Court found no
appl i cabl e exception to then-prevailing principles of
comty under which contracts validly nmade el sewhere
were enforceable here even if they could not be nade
here. |d. at 375-80. Although that hol ding could be
seriously questioned today, what matters for present
purposes is that G eenwood is sinply irrel evant
because, unlike here, there was no Massachusetts
statute deferring to foreign | aw on the subject at
i ssue.
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B. The Coupl es Have the Heavy Burden of
Showi ng That There |Is No Concei vabl e
Rational Basis for 88 11 and 12.

The Coupl es bear a “heavy burden.” Leibovich v.

Antonellis, 410 Mass. 568, 576 (1991). “A legislative

enactnment carries with it a presunption of
constitutionality, and the challenging party nust
denonstrate beyond a reasonabl e doubt that there are no
‘concei vabl e grounds’ which could support its

validity;” the Court exam nes “only ‘whether the
statute falls within the |egislative power to enact,

not whether it conmports with a court’s idea of w se or
efficient legislation.”” 1d. (citations omtted). “A
classification will be considered rationally related to
a legitimite purpose ‘if there is any reasonably

concei vabl e state of facts that could provide a

rati onal basis for the classification.”” WMass. Fed' n

of Teachers, AFT, AFL-CIO v. Bd. of Educ., 436 Mass.

763, 777 (2002) (citations and internal quotations
omtted). The question is whether the Court can

“visualize possible legitimte public purposes for the

| egi slation and, in the absence of a factual record
establishing the lack of any conceivable rational basis
for the legislation,” the Court nust conclude that the
statute satisfies that constitutional requirenent.

Qpinion of the Justices, 401 Mass. 1211, 1219 (1987)
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(emphasi s added); see Comm v. Henry's Drywall Co., 366

Mass. 539, 543 (1974). *“The rational basis test does
not require that [the Court] agree with the

Legislature’s classification[],” so long as there is a

concei vabl e rational basis for it. Harlfinger v.

Martin, 435 Mass. 38, 50 (2001).

Moreover, “it is irrelevant for constitutional
anal ysi s whet her a reason now advanced in support of a
statutory classification is one that actually notivated

the Legislature.” Prudential Ins. Co. v. Commir of

Revenue, 429 Mass. 560, 568 (1999) (citing FCC v. Beach

Communi cations, Inc., 508 U. S. 307, 315 (1993)).

Accordingly, the Court must consider the rationality of
the law at present, not as of sone prior tine. Even in
an extrenme case where (unlike 88 11 and 12) “a | aw
served no legitinate state interest when passed, but a
legitimate state interest served by the | aw has since
appeared, it would be inane to require the |egislature
to repeal the earlier law, and re-enact it with an
announcenent of the appropriate, legitimte state

purpose.” Baltinore Gas & Elec. Co. v. Heintz, 582 F

Supp. 675, 679 (D. Md. 1984), rev'd on other grounds,

760 F.2d 1408 (4" Gir. 1985). %

2 This Court has simlarly recogni zed that
changed conditions may render a statute that was
rational at one tine irrational at another. Onaen v.
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C. Sections 11 and 12 Further the Many
Interests Served by Marriage Itself, by
Preventing Persons from Marrying Here
VWere It |Is Rational to Believe Their
Marriage Wul d Be Unrecogni zed and
Unregulated in Their Hone State.

The Commonweal th has created civil marriage, and
conprehensively regulates it, to protect the interests
of the public, the spouses, and their children.
Sections 11 and 12 serve all of those interests by
preventing persons frommarrying here if their marriage
woul d be void or prohibited in their hone state, thus
maeking it rational to believe--particularly in the case
of sane-sex nmarriage, as to which at |east 40 ot her
states have enacted non-recognition | aws--that the
marri age woul d be unrecogni zed, unregul ated, and

unprotected in their hone state.

Meserve, 381 Mass. 273, 276 (1980). This necessarily
is atw-way street; even if a statute was irrationa
when enacted, or becanme irrational based on changed
conditions, still later changes could render the
statute rational once again. Cf. Harlfinger, 435 Mass.
at 50 (that court had declined to adopt a particul ar
distinction as a matter of common |aw did not nean it
was irrational for the Legislature subsequently to
adopt that distinction by statute). To the extent the
Court thinks it relevant, an attenpt to repeal 88 11
and 12 passed the Senate as a budget anmendnment in 2004,
see http://ww. mass. gov/ | eqgi s/ 05budget / senat e/

fy05fl oor13. ht m (fl oor anend. No. 640),

http://ww. mass. gov/ | egi s/ 05budget / senat e/ f yOSanend. ht m
(showi ng adoption of anmendnment), but was rejected by
the conference conmttee. Simlar repealers have been
i ntroduced in the 2005-06 Legislature but have not
passed. See 2005 H 806, S 835.
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1. Sections 11 and 12 assure that no
marri age occurs here unless there
is “an approving State” as
envi sioned in Goodridge.

As Goodridge acknow edged, the marri age
relationship is of critical inportance to the
Commonweal th, as well as to the spouses and their
children, 440 Mass. at 321-25. Thus the Conmmonweal t h
has an undeni able interest in ensuring that the
relationship is actually recogni zed and regul at ed,
ei ther by the Commonweal th or another state, to protect
t hese interests.

Not only is civil marriage a creation of
governnment, but, “[i]n a real sense, there are three
partners to every civil marriage: two willing spouses
and an approving State.” (Goodridge, 440 Mass. at 321.
“[T]he terns of the marriage,” including “what
obl i gations, benefits, and liabilities attach to civil
marri age--are set by the Comonwealth.” [d. “Cvi
marriage is created and regul ated through exercise of

the police power,” which is “the Legislature’s power to
enact rules to regulate conduct, to the extent that
such laws are ‘necessary to secure the health, safety,

good order, confort, or general welfare of the

comunity.’” |d. at 321-22 (enphasis added; citation

omtted).
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Wt hout question, civil marriage

enhances the “welfare of the comunity.” It
is a “social institution of the highest
inportance.” . . . Civil marriage anchors an
ordered society by encouragi ng stable

rel ati onshi ps over transient ones. It is

central to the way the Conmonweal th
identifies individuals, provides for the
orderly distribution of property, ensures
that children and adults are cared for and
supported whenever possible fromprivate
rather than public funds, and tracks

i mportant epidem ol ogi cal and denogr aphi c
dat a.

Goodri dge, 440 Mass. at 322 (citation onmtted).

Marriage also grants significant rights to the
spouses, such as property rights, in exchange for the
spouses’ “agree[nent] to what m ght otherw se be a
bur densonme degree of governnent regul ation of their
activities.” 1d. at 322. And “[w] here a narried
couple has children, their children are also directly
or indirectly, but no | ess auspiciously, the recipients
of the special |egal and econom c protecti ons obtained
by civil marriage.” 1d. at 325.

[Marital children reap a neasure of famly

stability and econom c security based on

their parents’ legally privileged status that

is largely inaccessible, or not as readily

accessible, to nonmarital children. Sone of

t hese benefits are social, such as the

enhanced approval that still attends the

status of being a marital child. Qhers are

material, such as the greater ease of access

to fam | y-based State and Federal benefits

that attend the presunptions of one’s

par ent age.

Id. at 325. In sum “marriage is a social institution,
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or status, in which, because the foundations of the
famly and the donestic relations rest upon it, the

commpnweal th has a deep interest to see that its

integrity is not put in jeopardy, but maintained.” Coe

v. Hll, 201 Mass. 15, 21 (1909) (enphasis added).
Accordingly, it is rational for the Commonweal th
to require that in order to marry here, persons nust
reside either here or in some other State where their
marriage is simlarly assured of being readily
recogni zed, regul ated, and supported. The Coupl es
cannot on the one hand assert that the Commonwealth is
constitutionally required to confer the status, rights,
and duties of marriage upon them and yet on the other
hand deny the Comonwealth’s legitinmate interest in
ensuring that the couple’s marital status wll be
recogni zed, and those marital rights and duties wll be
definitely and pronptly enforceable, in the public
interest as well as for the protection of each of the
spouses and their children. Sections 11 and 12 serve
this interest, by preventing persons from marrying here
if they reside in a State where their nmarriage woul d be
void or prohibited and thus (it is rational to believe)
unrecogni zed and unregul at ed.

Sections 11 and 12 ensure that there really is “an

approving State,” Goodridge, 440 Mass. at 321--not
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nerely a State that formalizes the marriage and then
bi ds the spouses farewel|l as they depart for another
State where, in nany cases, their marriage is treated
as void. Sections 11 and 12 help ensure that the
couple, in order to marry here, will reside in a State
(either the Commonweal th or another jurisdiction in
which the marriage is not void or prohibited) that has
the power to protect, and a declared interest in
protecting, the spouses--as spouses--and their
chi | dren.

The Coupl es’ suggestion that the Comobnweal th can
be the “approving State” for non-residents (Br. at 56,
58-59) attenpts to reduce the State’s critical “third
partner” role, as recognized in Goodridge, to a nere
formality.% The Coupl es argue that Massachusetts has
no legitimate interest in whether other states would
recogni ze marriages contracted here. But it cannot be
that the Commonweal th is obligated to confer a |egal
status of high and broad inportance on persons who wl|
pronptly return to states where that status confers no

rights and duties at all and is by | aw decl ared void or

prohibited. <. Sosna v. lowa, 419 U S. 393, 407

** Neither law nor equity requires useless acts.
Cheschi v. Boston Edison, 39 Mass. App. C. 133, 142
n.10 (1995) (citing cases); Levine v. Black, 312 Mass.
242, 244 (1942) (sane).
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(1975) (lowa’ s durational residency requirenent for
seeking divorce had rational basis; otherw se | owa
“l acks the nexus between persons and place of such
per manence as to control the creation of |egal
relations and responsibilities of the utnost
significance”) (citation and internal quotation
omtted).

It |ikewi se cannot be that the Comonweal th has no
legitimate interest in the welfare of the children born
or adopted as a result of such a marriage, even if
those children are in another state. As one of the
“three partners” to the marriage (Goodridge, 440 Mass.
at 321), the Commonweal th cannot turn a blind eye to
whet her the children of the marriage it has hel ped
create are receiving the full benefits and protections
of that marriage. See id. at 325 (describing
marriage’ s numerous benefits for children). It is
rational to fear that where the marriage is not

recogni zed, those children could suffer as a result.>

4 Cf. T.F. v. B.L., 442 Mass. 522 (2004)
(unmarried sane-sex donest i c partner could not be
required to pay child support once relationship with
bi ol ogi cal not her ended, even where child was born
during relationship and by couple’ s agreenent); State
ex rel. DR M, 34 P.3d 887 (2001) (Wash. C. App.

2001) (simlar, where relationship ended shortly before
one partner |earned she was pregnant). Doubts about

| egal parentage coul d, “anbng ot her consequences,
interfere with a child s nedical treatnment in the event
of nmedical conplications arising during or shortly
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The Commonwealth’s own ability to enforce the
duties of out-of-state sane-sex spouses to each ot her,
and to their children, is also in serious doubt. 1In
t he event of a breakdown in the spouses’ relationship,
one spouse could return to the Coomonweal th, attenpt to
nmeet the residency requirenents, and seek a divorce.
See G L. c¢c. 208, 88 4, 5 (residency requirenents); but

see Caffyn v. Caffyn, 441 Mass. 487, 497 (2004)(noting

that G L. c¢c. 208, § 5, does not create divorce

jurisdiction if spouse removed into’ Massachusetts
solely to obtain a divorce”). But, unless the other
spouse willingly returned here or there was some ot her
basis for the Commonweal th’s courts to exercise

personal jurisdiction over the other spouse, the courts

m ght well |ack power to enter custody or child support

after birth; may hinder or deprive a child of
inheriting fromhis | egal parents should a | egal parent
die intestate before a postbirth action could determ ne
parentage; . . . and may result in undesirable support
obligations as well as custody disputes[.]” Culliton
v. Beth Israel Deaconess Med. Cr., 435 Mass. 285, 292
(2001). The Commonweal th has a “paranpbunt concern to
protect the best interests of children,” Hodas v.
Morin, 442 Mass. 544, 553 n.16 (2004)(citing Culliton),
and that interest need not stop at the Commonweal th’s
borders. I n Hodas, the Court recogni zed the

Commonweal th’s interest in “furnishing a neasure of
stability and protection to children born through . . .
gestational surrogacy arrangenments” (442 Mass. at 551,
quoting Culliton), even though the child at issue in
Hodas was to be born (in Massachusetts) to a New York
gestational carrier under an agreenent with a
Connecticut married couple who were to be the child' s

| egal parents. Hodas, 442 Mass. at 545-46.
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orders, as well as alinony and property division
orders.> Mreover, as explained in Arg. Il1l.D infra,
even such orders as were properly entered here m ght
wel |l be collaterally attacked or refused enforcenent in
ot her states.

2. It is rational to believe that, of
the 49 states where sane-sex
marriage is void or prohibited, the
vast majority will not recognize a

Massachusetts marri age of a same-
sex coupl e.

Am ci wongly argue that other states’ |aws naking

same-sex marriage void or prohibited | eave wi de open

% Cf. Rutledge v. Rutledge, 26 Mass. App. C
537, 538-39 (1988) (state court could grant domiciliary
spouse a divorce fromnon-domciliary spouse but,
absent personal jurisdiction over |atter spouse, could
not enter child custody, child support, alinony, or
property division orders) (citing Estin v. Estin, 334
U S 541 (1948); Vanderbilt v. Vanderbilt, 354 U S. 416
(1957)). Merely comng fromthe state of domicile to
t he Commonwealth to marry, and then returning to the
state of domcile, may not, w thout nore, satisfy the
due process requirenent of “mnimumcontacts” for the
Commonweal th’s courts to exercise personal jurisdiction
over matters relating to dissolution of the marriage.
See Kulko v. Superior &. of Calif., 436 U S. 84, 93
(1978) (“where two New York domciliaries, for reasons
of convenience, marry in the State of California and
thereafter spend their entire nmarried life in New York
the fact of their California marriage by itself cannot
support a California court’s exercise of jurisdiction
over a spouse who remains a New York resident in an
action relating to child support”); e.qg., Wndsor v.
W ndsor, 45 Mass. App. C. 650, 652-55, 656 (1998)
(Massachusetts court | acked personal jurisdiction over
non-resi dent husband, and thus could not enter property
division order in wife's divorce action, even though
parties had married in Massachusetts in 1959 and |ived
here until 1966).
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the possibility that those states will still recognize
same-sex marriages validly contracted in the

Commonweal th. See generally Confl. & Fam Law. Prof.

Brief. To the contrary, as shown infra, 41 other
states (and Puerto Rico) have constitutional provisions
or laws, many of them adopted very recently, that
expressly state or clearly indicate that sane-sex
marriages validly contracted el sewhere will not be
recogni zed in those states. In the other 8 states and
the District of Colunbia, there is, at least, a
rational basis for uncertainty over whether
Massachusetts sane-sex marriages will be recogni zed.
The Coupl es thus cannot neet their burden of show ng
that there is no rational basis for fearing such non-
recognition in any significant nunber of states.

Amici err in focusing on the uncertainties created
by general conflicts-of-laws principles, because am ci_

t hensel ves acknow edge that where a specific state

constitutional or statutory provision clearly addresses
the issue of recognition of particular out-of-state

marriages, that provision will usually control. Confl.
& Fam Law. Prof. Br. at 15 n.11, 26-27 (citing, inter

alia, Comm v. lLane, 113 Mass. 458, 464 (1873)).

Ami ci’s argunent relies (at pp. 19-32) on nany cases

where State A recognized a marriage celebrated in State
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B, even though such a marriage woul d have been void or
prohibited if celebrated in State A. But those cases
are of little relevance here, because in none of them
did State A have a statute denying recognition to the
particul ar type of out-of-state marriage at issue.

Here, in contrast, 41 other states, Puerto R co,
and the District of Colunbia have statutes or
constitutional provisions that nost |ikely deny
recognition to out-of-state same-sex marri ages.
Specifically, the Registrar counts 35 states (plus
Puerto Rico) where constitutional provisions and/or
| aws not only declare same-sex narriage void or
prohi bi ted, but expressly state, or appear to
necessarily inply, that such marriages from ot her
jurisdictions will not be recognized. See Add. Bto
this brief.5®

The Regi strar counts 5 additional states where the
constitution or a statute provides (wth mnor
variations): “Only marriage between a man and a wonan

is valid or recognized in [this state].” (Enphasis

¢ The states are Al abanma, Al aska, Arizona,
Arkansas, Col orado, Delaware, Florida, Georgia, Hawaii,
| daho, Illinois, Indiana, |owa, Kansas, Kentucky,
Loui si ana, Maine, M chigan, M nnesota, M ssissippi
M ssouri, New Hanpshire, North Carolina, North Dakot a,
Ohi 0, Okl ahoma, Pennsylvani a, South Dakota, Tennessee,
Texas, Utah, Virginia, Washington, West Virginia, and
W sconsi n.
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added.)® It is rational to think that these states
use of the phrase “recognized in [this state]” will be
construed as governing recognition of out-of-state
marri ages; otherw se the phrase woul d appear
duplicative of the word “valid.”®® Each of these

provi sions was adopted within the last 5 years, see
Add. B, and the historical context of each enactnent
will likely influence howit is interpreted. A
California appellate court has already recogni zed that
California s statute (1) neans the state would “not
recogni ze sane-sex marriages even if those marri ages
are validly formed in other jurisdictions,” and (2)
“supplants the directive of [an earlier general statute
recogni zing out-of-state marriages if valid where
celebrated] in the case of sane-sex nmarriages.” Knight

V. Superior Court, 26 Cal. Rptr. 3d 687, 691 (Cal. App.

2005). Simlar conclusions have been reached in

" The states are California, Mntana, Nebraska,
Nevada, and Oregon. See Add. B. The California and
Nebr aska provi sions were recently held unconstitutional
by trial courts; the California ruling has been stayed
for one year; appeals are pending. See Add. B

8 | n Nevada, the provision reads: “Only a
marri age between a male and femal e person shall be
recogni zed and given effect in this state.” Nev.
Const. Art. 1, 8 21 (adopted 2002) (enphasis added).
In Oregon, the provision reads: “It is the policy of
Oregon, and its political subdivisions, that only a
marri age between one man and one wonan shall be valid
or legally recognized as a narriage.” O . Const. Art.
XV, 8§ H5a (adopted 11/2/2004) (enphasis added).
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Mont ana and Nevada. °°

In addition to the 40 states al ready discussed, it
is rational to think that in a 41 state, South
Carolina, the relevant statute’s express invocation of
“public policy” will be construed as barring
recognition of out-of-state sanme sex marriages. The
statute provides: “A marriage between persons of the
same sex is void ab initio and against the public
policy of this State.” S.C. Code Ann. Art. 1, § 20-1-
15 (2004) (adopted 1996). The invocation of “public
policy” could well be construed in Iight of prior South
Carolina caselaw following the “celebration rule” and a
common exception thereto: the forumstate wll
recogni ze an out-of-state marriage if valid where
cel ebrated unl ess such recognition is contrary to a
“strong public policy” of the forumstate. See

Zwerling v. Zwerling, 244 S.E.2d 311 (S.C. 1978). The

i nvocation of “public policy” could al so be construed

* |n the 2004 el ection at which Mntana's
constitutional amendnent was adopted, the Secretary of
State’s “official ballot materials” described the
anmendnent as providing “that only a marriage between a
man and a wonman may be valid if perfornmed in Montana,
or recognized in Mintana if perforned in another
state.” See Add. B (enphasis added). |In Nevada, the
proponents of the constitutional anmendnent have stated
that its intent was, inter alia, to deny recognition to
same-sex marriages perforned in other states. See Wn
H Stoddard & G Mark Al bright, Question 2: A Necessary
Def ense of Marriage, 10-NOV Nev. Law. 17 (Nov. 2002)
(avai |l abl e on Westl| aw).

76



in light of the rule that “the Full Faith and Credit
Cl ause does not require a State to apply anot her
State’s law in violation of its owm legitimate public

policy.” Nevada v. Hall, 440 U S. 410, 421-22

(1979).% The difficulties noted by anmici in
determning what is a state’s “public policy” for
pur poses of the “celebration rule,” Conf. & Fam Law
Prof. Br. at 17, are sinply non-existent when, as in
South Carolina, the marriage statute itself expressly
decl ares what that public policy is.®

In the other 8 states and the District of
Colunmbia, there is, at the |east, uncertainty over
whet her Massachusetts sane-sex marriages will be

recogni zed. See Add. B. Only in 2 of those states

€ Based on these considerations, one conmentator
synpathetic to sane-sex marri age has nevert hel ess
concl uded that “South Carolina’ s positive | aw does not
bode wel|l for recognition of sane-sex marriages
contracted in another state.” Rodney Patton, Queerly
Unconstitutional ?: South Carolina Bans Same- Sex
Marriage, 48 S.C. L. Rev. 685, 704 (1997).

61 South Carolina is one of many states that
expressly invoke “public policy” in their |aws
regardi ng sane-sex marriage. See Add. B (Al abama,
Arkansas, Georgia, ldaho, Illinois, Kansas, Kentucky,
Loui si ana, M chigan, M ssouri, GChio, Pennsylvani a,
Tennessee, and Texas). Those other states, however,
al so have nore explicit non-recognition provisions and
therefore are included in the 39 states discussed
above, even though their invocation of “public policy”
mght in itself be construed as intended to deny
recognition to out-of-state sanme-sex nmarriages, on the
grounds stated in the text regarding South Carolina.
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(New York and Rhode Island, but not Connecticut as

am ci assert) has there been any affirmative suggestion
t hat a Massachusetts sane-sex marriage woul d be

recogni zed, and even in those states the issue

i ndi sputably remai ns open at the present tinme. See
Add. B. In 3 of those states (Connecticut, New Jersey,
and Vernont) and the District of Colunbia, there is
sonme affirmative rational basis, beyond the nere
prohibition on in-state same-sex nmarriage, to question
whet her such marriages from Massachusetts woul d
currently be recogni zed. See Add. B. In the remaining
three states (Maryland, New Mexico, and Wom ng), the
casel aw recogni zes a “public policy” exception to the
celebration rule, see Add. B; whether courts in those
states woul d apply that exception to deny recognition
to Massachusetts sane-sex nmarriages i s unclear.

But ami ci’s discussion of the conplexities of
determ ning general “public policy” (Conf. & Fam Law
Prof. Br. at 17-23) is irrelevant in those 40 states
wi th specific provisions that operate to deny

recognition to out-of-state sane-sex narri ages.

62 Thus amici’'s Miine exanple (id. at 18-19)
over| ooks that where, as in Maine and 39 other states
(see Add. B), a statute or constitutional provision
expressly or by necessary inplication declares that
same-sex marriages are void or prohibited and will not
be recogni zed even if validly contracted el sewhere, the
marriage recognition question is thereby settl ed.
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Anmi ci suggest that the “nere enactnment of so-called
‘Defense of Marriage’ |aws nmay not ‘foreclose the
sensitive bal ancing of relevant factors and interests
characteristic of nodern choice-of-law reasoning.’”
Id. at 24-25 (citing Andrew Koppel man, Sane- Sex

Marri age and Public Policy: the M scegenati on

Precedents, 16 Quinnipiac L. Rev. 105, 108 (1996)).

But Koppel man hinmself, in the quoted sentence, focuses
on “[t]hese laws [as] stat[ing] a public policy,” and
he goes on to acknow edge that courts depart from

ordi nary choice of law principles where there is “a

clear legislative command that they do so.” Koppel man,

id. at 108 (enphasis added). 1In 40 states, there is
such a clear l|egislative coommand: that out-of-state

sane-sex nmarriages not be recognized. ®

There is no need to examne the state’s other |aws
conferring benefits on donestic partners to deterni ne
what is the state’'s general “public policy” regarding
same-sex couples. “Public policy” becones relevant to
choice of law, particularly as an exception to the
“celebration rule,” only if (unlike Miine and those 39
other states) the forumstate | acks an enacted choi ce-
of -1 aw provi si on governing recognition of out-of-state
same-sex marriages.

3 The fact that trial courts in two of those
states, lowa and West Virginia, have recogni zed the
exi stence of Vernont civil unions to the extent
necessary to enter decrees dissolving them (Conf. &
Fam Law Prof. Br. at 33 & Add. E, F) does not
“foretell[] the likely result should Massachusetts
permt sane-sex couples domciled in other states to
marry in the Cormmonwealth.” 1d. at 36. Those two
deci sions expressly decline to treat the civil unions
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Li kewi se, amici’s argunment that some states m ght
at | east recogni ze Massachusetts same-sex marriages for
sonme |imted purposes, Conf. & Fam Law Prof. Br. at
36-40, is again based on general choice-of-Iaw
principles and cases requiring a determ nation of
“public policy.” It thus appears irrelevant in the 40
states with positive |laws governing the recognition
issue, and likely in South Carolina as well, where the
statute expressly declares public policy.

The possibility that sone or even all of the
remai ning 8 states m ght recogni ze Massachusetts samne-
sex marriages, for sonme or all purposes, is not enough
to invalidate 88 11 and 12, even if (which is not the
case, see infra) the only rational basis supporting
them were the Commonweal th’s interest in having such
marri ages recogni zed el sewhere. The possibility of
such recognition, if it eventuated, would merely nake

88 11 and/or 12 slightly overinclusive, and that is not

as marriages, see anmci’s Add. E & F, and lowa’s and
West Virginia s |aws expressly denying recognition to
out - of -state same-sex marriages do not by their terns
apply to civil unions. See Add. B hereto. The

Regi strar acknow edges anmici’s point (Br. at 35) that
in New York, which has no express non-recognition |aw
for sane-sex marriages, the recognition of a Vernont
civil union for purposes of bringing a wongful death
action in Langan v. St. Vincent's Hosp. of NY., 765
N.Y.S. 2d 411 (N.Y. Super. 2003), if upheld in the
pendi ng appeal (see Add. B), would suggest that New
York woul d recogni ze Massachusetts sane-sex marri ages
for some if not all purposes.
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enough to invalidate a statute under rational basis

review. See Mass. Fed' n of Teachers, 436 Mass. at 778

(“Sonme degree of overinclusiveness or
underi ncl usiveness is constitutionally perm ssible”).

D. O her States’ Non-Recognition of
Massachusetts Sanme- Sex Marriages Wuld
Result in Massachusetts Courts Rendering
Judgnents That Could Be Collaterally
Attacked or Refused Enforcenent
El sewhere, and 88 11 and 12 Prevent Such
Har ns.

| f same-sex couples who cannot validly marry in
their hone states are married here, and then disputes
arise in those marriages that require divorce,
separation, child custody, and support proceedi ngs,
such coupl es (or one nenber thereof) nay have no choice
but to return here--the only state that is sure to
recogni ze the marriage--and resort to the courts of the
Commonweal th to attenpt to resolve the dispute.® This
coul d becone an added burden on the court system It
could al so involve the Commonweal th’s courts in making
adj udi cations (particularly regarding i ssues such as
al i nony, child custody and support, and property

di vision) that, once the couple or one nenber thereof

¢ This rationale is not limted to same-sex
couples. If an opposite-sex couple nmarried in the
Commonweal th, but their marriage in their home state
woul d be voi d based on sone ot her inpedinent, that
couple (or a nmenber thereof) m ght have no choi ce but
to return to the courts of the Cormonweal th in the
event one or both parties desired a divorce.
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returned to the hone state, the Comobnwealth’s courts
m ght | ose the power to enforce, or that m ght be
collaterally attacked by the other nmenber of the couple
in that honme state. Sections 11 and 12 rationally
operate to avoi d such burdens.

These sorts of concerns were sufficient to | ead
the Supreme Court to uphold as rational lowa s one-year
durational residency requirenment for obtaining a

divorce. Sosna v. lowa, 419 U S. 393, 407 (1975). The

Commonweal t h al ready has residency requirenments for
seeking a divorce, GL. c. 208, 88 4, 5, but the
Commonweal th certainly is not limted to those
requi renents as a neans of protecting its court system
from bei ng burdened in this fashion and from bei ng
forced into such an awkward and hazardous role in
adj udi cati ng di sputes between non-residents.

The Commonwealth may legitimately seek to avoid
creating in the first place a nationw de class of same-
sex married couples that have no connection to the

Commonweal th other than that they were narried here. %

6 Cf. Caffyn, 441 Mass. at 497 & n.22 (divorce
residency requirenents were intended, inter alia, to
“prevent potential forum shopping abuses” and “limt
di vorce proceedings to ‘situations where the
Commonweal th has sonme substantial connection with the
di spute being adjudicated.”" (quoting Fiorentino v.
Probate Court, 365 Mass. 13, 17 (1974)). Notably,
al though in Caffyn the parties were originally married
i n Massachusetts before departing for other states and
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If in need of a divorce and associ ated judici al
remedi es, one or both spouses (unlike opposite-sex
coupl es, who may obtain divorces el sewhere) woul d have
no choice but to return here. Even if the spouse(s)
could satisfy the Conmmonweal th’s durational residency
requi renents for obtaining a divorce here, if one or
both spouses returned to (or had remained in) the hone
state, aspects of the divorce judgnent could still be
collaterally attacked or be refused enforcenent. ®®

That is contrary to the Cormonwealth’s interests. Cf.

Sosna, 419 U S. at 407 (“lowa’s interests extend beyond

its borders and include the recognition of its divorce

decrees by other states”) (enphasis added).

then Italy, 441 Mass. at 488, the trial court and this
Court did not rely on that fact, but instead solely on
the parties’ nore recent activities in Massachusetts,
in concluding that the Comonweal th had a “substanti al
connection with the dispute.” 1d. at 497 n.22; see id.
at 488-89, 493, 496.

66 Such a scenario is reportedly unfolding in the
context of the dissolution of a Vernont civil union. A
Vernmont court reportedly issued an order allow ng one
of the forner partners visitation with the child to
whom t he ot her partner gave birth during the civil
union. That other partner, dissatisfied, then filed an
action in her hone state of Virginia (which by | aw does
not recogni ze civil unions, see Add. B) and obtained a
conflicting, no-visitation order fromthe Virginia
court. The case is on appeal in Virginia, Mller-
Jenkins v. MIller-Jenkins, Virginia Ct. App. No. 2654
04 4; and reportedly in Vernont as well. See “G.AD
Fights for Lesbian’s Parental Rights,”
http://ww. gl ad. org/ G AD Cases/M Il er-Jenkins. htm (| ast
visited June 17, 2005).
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Mor eover, for so long as the federal so-called
“Defense of Marriage Act” (DOMA) renains on the books,
there is an additional rational basis (beyond that
present in Sosna) to think that, in the case of same-
sex marriage, the residency requirenent for obtaining a
divorce here is insufficient to protect against such
collateral attacks or refusals to honor Massachusetts
same- sex divorce judgnents. DOVA expressly authorizes
other states to deny full faith and credit to such
j udgnents. ¢’

In sum 88 11 and 12 rationally serve a legitinate
interest in avoiding the creation of nmarriages where,
in the event of a breakdown, the Conmonwealth’s courts

woul d be called upon to grant divorces, yet the

67 1n Sosna the residency requirenent was found
to increase the likelihood that |owa divorce decrees
woul d be insulated fromcollateral attack and thus be
enforceabl e under the Full Faith and Credit d ause.

Id. at 407-08. That C ause provides no such guarantee
here, however, even for same-sex divorce decrees issued
after satisfaction of the Commonweal th’s residency
requi renent, because the federal DOVA, in 28 U S. C

8§ 1738C, provides: “No State . . . shall be required to
give effect to any public act, record, or judicial
proceedi ng of any other State . . . respecting a

rel ati onshi p between persons of the sanme sex that is
treated as a marriage under the | aws of such ot her
State . . . or aright or claimarising from such
relationship.” Al t hough the constitutionality of the
federal DOVA has been questioned (but to date upheld,
Wlson v. Ake, 354 F. Supp. 2d 1298 (M D. Fla. 2005);
In re Kandu, 315 B.R 123), its enactnment provides an
additional rational basis to believe that Massachusetts
sanme-sex divorce decrees will not be honored el sewhere.
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resul ting divorce decrees mght have so little force.

E. Sections 11 and 12 Rationally Serve to
Promote Ot her States’ Respect for the
Marri ages of Massachusetts Residents and
to Mnimze the Potential for
Retaliatory Action by OGther States.

Sections 11 and 12 al so serve what the Sosna Court
termed a State’s valid interest “in avoiding officious
intermeddling in matters in which another State has a
paranount interest,” Sosna, 419 U S. at 407; that is,

t he existence of marriages between that other State’s
citizens. See id. at 407 (as to non-residents, |owa
| acked the “‘nexus between person and place of such
per manence as to control the creation of |egal
relations and responsibilities of the utnost

significance’” (quoting Wllianms v. North Carolina, 325

U S. 226, 229 (1945)); id. at 409 (recognizing
legitimate “state interest in requiring that those who
seek a divorce fromits courts be genuinely attached to

the State”). ©8

¢ Simlarly, in an earlier decision in WIllians,
the Suprene Court recognized that “[e]ach state as a
sovereign has a rightful and legitimte concern in the
marital status of persons domciled within its borders.
The marriage rel ation creates problens of |arge social
i nportance. Protection of offspring, property
interests, and the enforcement of marital
responsibilities are but a few of comrandi ng probl ens
inthe field of donestic relations with which the state
nmust deal.” WIllianms v. North Carolina, 317 U S. 287,
298 (1942). See also WIllians, 325 U. S. at 230
(because nmarriage (like divorce) “is of concern not
merely to the i mmedi ate parties” but “al so touches
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This rational e applies across the board to al
out-of -state couples affected by 88 11 and 12, not just
sanme-sex couples. But such “officious internmeddling”
on the particul ar issue of sane-sex marriage could have
specific inplications now, both for the Cormmonweal th’s
own married sane-sex couples and for the Commonweal t h
itself.

It is plainly in the Coonmonweal th’s strong
interest that its marriage policies, and the marri ages
of its residents, be respected in and by other states
to the greatest extent possible. At |east 40 other
states have already effectively made clear their intent
not to honor the Commonweal th’s policy on sane-sex
marriage. But if the Commonweal th chooses not to honor
t hose other states’ own policies as to their own
residents, interstate friction could easily result, and
it is rational to think that those other states m ght
take additional action that is not in the interests of
t he Conmonweal th and its residents.

As di scussed above, at |east 40 of the other 49
states currently have laws that clearly bar recognition
of out-of-state same-sex narriages, as well as treating

sane-sex marriages as void (8 11) or prohibited (8 12).

basic interests of society,” “every consideration of
policy nakes it desirable that the effect should be the
sanme wherever the question arises”).
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In the majority of those states, however, the non-
recognition provision is nerely statutory, not
constitutional .® But it is quite possible to wite
such a denial of recognition into a state’s
constitution, which nmakes it nuch nore difficult to
elimnate later, should attitudes about same-sex
marriage change. |f Massachusetts begins |icensing
marri ages between those states’ sane-sex couples, who
would likely return to their honme states and begin to
seek recognition of their marriages and chal |l enge the

| aws that deny them such recognition, it is rational to
bel i eve that those states are nore likely to
constitutionalize their non-recognition of sane-sex
marriage.’® This threatens to nmake virtually pernmanent
the harm faced by Massachusetts same-sex narried
coupl es who nmay travel through, work or vacation in, or

nove to those states. Sections 11 and 12 could

¢ O the 40 or 41 states, 17 have enacted
constitutional amendnments (14 of themin 2004 or 2005)
that not only ban sane-sex marriage but al so ban or
coul d be construed as banning recognition of out-of-
state sane-sex marriages. The states are Al aska,
Arkansas, Georgi a, Kansas, Kentucky, Loui siana,
M chi gan, M ssissippi, Mssouri, Mntana, Nebraska,
Nevada, North Dakota, GChio, klahoma, Oregon, and Ut ah.
See Add. B

7 Already in 2005, constitutional amendnents
banni ng same-sex marriage, including “recognition”
provi si ons, have received | egislative approval and are
awai ting voter ratification in Al abama, South Carolina,
Sout h Dakota, Tennessee, and Texas. See Add. B
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rationally be thought to help reduce this |ikelihood,
by avoiding marriages that are contrary to these other
states’ policies.

Simlarly, as to those few states where sane-sex
marriage is prohibited but it is not already clear that
sanme-sex marriages from Massachusetts will not be
recogni zed, it is at least rational to think that if
8 12 did not prevent Massachusetts clerks fromissuing
marriage |icenses to same-sex couples fromthose
states, the issuance of such licenses could create
support for pending proposals to expressly ban
recognition of Massachusetts same-sex marriages,’t to
the detrinment of Massachusetts same-sex married coupl es
who travel to, work in, or nove to those states.

Mor eover, any state whose resident sane-sex
coupl es are precluded by 88 11 and/or 12 from marrying
in Massachusetts mght, if those residents were all owed
to begin marrying here, be nore likely to use its power
in Congress to support the proposed federal

constitutional anendnment to ban sane-sex marriage in

" E.g., 2005 R|. SB 846,
http://ww.rilin.state.ri.us/BillText/Bill Text05/ Senat e
Text 05/ S0846. ht m (1 ast visited May 22, 2005); 2005 N.J.
SB 1148, http://ww.njleqg.state.nj.us/ 2004/Bills/
S1500/ 1148 11. PDF (last visited May 22, 2005).
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every state, including the Combnwealth.” It is
rational to think that support for the anendnent could
grow i f sane-sex couples fromevery other state are
able to cone to Massachusetts to marry and then return
to their hone states and begin litigation to seek
recognition of their marriages. Sections 11 and 12
could rationally be thought to help Iimt the potenti al
for such an anendnent to pass.

Al so--even if the superngjority support necessary
to anend the federal constitutional proves |acking--if
Massachusetts all ows sanme-sex couples from ot her states
to marry here, such states’ citizens mght use their
power in Congress to take other action related to same-
sex marriage that would directly harmthe

Commonweal th.”® They coul d, for exanple, seek

2 One such proposal (2003 S.J. Res. 40) was
defeated in the Senate in July 2004, but several such
proposal s have been reintroduced in 2005. E.g., 2005
HJ. Res. 39, S.J. Res. 1, S.J. Res. 13 (avail able at
http://thomas.l oc.gov/ (last visited May 22, 2005).
The President professed his support for such an
anmendnent in his 2005 State of the Union Address. See
http://ww. whitehouse. gov/ news/ rel eases/

2005/ 02/ 20050202-11. html (last visited June 22, 2005).

® Fears of retaliatory action by other states
are hardly inmaginary, and the possibility of pressure
by other states affecting the interests of
Massachusetts residents nmay constitute a rational basis
for alaw. Retaliatory legislation to protect in-state
I nterests has occurred, and been uphel d agai nst
constitutional challenge, in other contexts. E.q.,
Prudential, 429 Mass. at 567-70 (retaliatory tax |aws
ainmed at pressuring other states to maintain | ow taxes
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legislation (requiring only a sinple majority vote in
Congress) that would deny federal funding to state
prograns or entities that recognize or serve sane-sex
married couples.’™ A rational Mssachusetts

| egi sl ator, regardless of his or her position on sane-
sex marriage, could certainly view 88 11 and 12 as a

l egitimate neans of mnimzing the |ikelihood of other
states’ citizens using their power in Congress to take
such action. Oher states’ citizens could al so use
their power in Congress to enact the pending bil
limting federal courts’ jurisdiction to hear

chall enges to the federal DOVA--a bill that could harm

on Massachusetts insurers nmet rational basis test)
(citing Western & S. Life Ins. Co. v. State Bd. of
Equal i zation, 451 U. S. 648, 668 (1981) (rejecting
federal equal protection and comerce cl ause chal |l enges
to California’ s retaliatory tax)).

“ Cf. New York v. United States, 505 U. S. 144,
167, 185 (1992) (upholding federal statute conditioning
federal funding on states’ taking action to dispose of
nucl ear waste; in providing funding to states, Congress
may attach conditions that bear sone relationship to
pur poses of federal spending); South Dakota v. Dole,
483 U. S. 203, 207-209 (1987) (uphol ding requirenent
that states raise drinking age as condition to receipt
of federal highway funds). Such a statute m ght al so
deny funding to non-governnental entities. See Rust v.

Sullivan, 500 U.S. 173 (1991) (upholding statute
denying federal funds to public and private non-profit
fam ly planning projects that provide abortion
counseling, referrals, or advocacy); Regan v. Taxation
with Representation of Wash., 461 U. S. 540 (1983).
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Massachusetts sane-sex married couples.’

It makes no difference that this or any other
Governor mght not, as a policy matter, wish to
di scourage federal and state constitutional anmendnents
restricting sanme-sex nmarriage. What matters is that a
rational |egislator could view 88 11 and 12 as serving
these interests. The Court’s task in rational basis
reviewis to determ ne whether there is a conceivable
basis for 88 11 and 12, and it is the defendants’ duty
to offer such conceivable rational bases for the
Court’s consi deration whether the defendants or other
public officials agree with them or not.

A rational |egislator who supports sane-sex
marri age for Massachusetts residents could view 8§ 11
and 12 as an inportant neans of avoiding a national
backl ash that could increase barriers to the
recognition of such nmarriages el sewhere and coul d even

|l ead to the end of sane-sex marriage in Massachusetts

*  The House passed a bill in 2004 that woul d
elimnate federal court jurisdiction to hear chall enges
to the validity or interpretation of part of the
federal DOVA, 28 U S.C. § 1738C. See 2003 H R 3313,
available at http://thomas.|oc.gov; Cong. Rec. July 22,
2004, pp. 6612-13, http://frwebgate. access. gpo. gov/cai -
bi n/ get page. cqgi ?posi ti on=al | &page=H6612&dbnanme=2004_r ec
ord (last visited May 22, 2005). A simlar bill has
been reintroduced as 2005 H R 1100. Such a bill would
harm Massachusetts sanme-sex married couples who nove to
other states and wish to challenge those state’s | aws
(aut horized by the federal DOVA) barring recognition of
same-sex marriages from ot her states.
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itself. Such a legislator mght think that, in the
interests of ultimately bringi ng about other states’
recognition of the marriages of Massachusetts same-sex
coupl es, those states would be nore likely to ease or
at | east not strengthen their policies agai nst non-
recogni tion, and sanme-sex marriage could gradually gain
in other states the popular and political acceptance
that will ultimately benefit Massachusetts couples, if
such states considered the issue in their own due
course, through their own political and judicial
processes, and as Massachusetts sane-sex married
coupl es nove to those other states in the ordinary
cour se.

Under st andabl y, the Couples may di sagree with this
rational e, and no doubt a rational |egislator could
disagree with it as well. Those who wish to see the
accept ance of sane-sex nmarriage in other states
(whether for the benefit of Massachusetts sane-sex
marri ed couples who go to those states, or otherw se)

m ght think that the best means to that end is not (1)
to control its spread and thus avoid forcing the issue
in other states, as 88 11 and 12 do; but instead (2) to
all ow couples fromall over the country to marry

i medi ately in Massachusetts and return to their hone

states to denonstrate to those states’ citizens and
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| egi sl ators what same-sex nmarriage is (and is not)
about. Under the rational basis test, however, it is
enough to uphold the statute that “the question is at

| east debatable[.]” Prudential, 429 Mass. at 570.7°

There are thus anpl e concei vabl e rational bases
for 88 11 and 12. That those sections were originally
envi sioned as part of a uniformlaw to be adopted by
all of the states, RA 465-513, and that such uniform
adopti on never occurred, does not nean that they are
irrational. A rational |egislator could believe that
88 11 and 12 protect all of the interests served by the
Commonweal th’s creation and regul ation of the marri age
relationship in the first place; protect the
Commonweal th’ s court judgnents from bei ng unenforceabl e
and/or collaterally attacked and protect the courts
t hensel ves from bei ng burdened; serve what the Suprene
Court views as a legitimate state interest in avoiding
interference in matters of greater concern to other

states; advance the interests of ultimte recognition

6 That the 2003-04 Legislature’s joint session
approved a proposed constitutional anmendnent banni ng
same-sex marriage and creating civil unions does not
nmean that the effects of 88 11 and 12 as di scussed
above do not neet the rational basis test. What
matters is what a Legislature could rationally believe,
not the actual beliefs of a majority of the preceding
(let alone the current) Legislature. The defendants
know of no case in which a court has attenpted to count
votes to see if a current |legislative majority supports
a particular rational basis offered to the court.
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of Massachusetts’ same-sex couples’ marriages in other
states; and protect the Cormonwealth fromretaliation
by other states. Sections 11 and 12 pass rational
basis review, and the Couples’ equal protection and due
process chal | enges cannot succeed.

V. SECTIONS 11 AND 12 DO NOT VI OLATE THE
PRI VI LEGES AND | MMUNI TI ES CLAUSE

The Couples’ claimthat 88 11 and 12 violate the
Privileges and Immunities Clause (U S. Const. Art. 1V,
8 2, cl. 1) contains a threshold incongruity, because
that Cl ause “inposes a direct restraint on state action

in the interests of interstate harnony.” United Bl dag.

& Constr. Trades Council v. Myor and Council of

Canden, 465 U.S. 208, 220 (1984) (enphasis added).
Sections 11 and 12 pronote interstate harnony and thus
advance, rather than undermne, the Cl ause’'s core
concern. Mre particularly, for three separate
reasons, the statutes do not violate the C ause.

First, 88 11 and 12 do not differentiate between
residents and non-residents per se, but rather between
two types of non-residents—those whose nmarri ages woul d
be void or prohibited if contracted in their hone
jurisdictions, and those whose narriages woul d not be

thus void or prohibited. See Arg. IV.Ainfra. Second,

the C ause protects only those rights deened
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“fundanmental” to “interstate harnony” and “the

devel opnent of a single Union of the States”; the
rights held to be “fundanmental” consi st al nost
exclusively of certain economc rights, and the only
Suprene Court decision on point suggests that narriage-
related rights are not protected by the C ause. Arg.

IV.Binfra. Third, even if 88 11 and 12 were subject

to scrutiny under the C ause, they would still be

val i d, because the C ause does not bar discrimnation

agai nst non-residents if justified by a “*‘substanti al

reason for the discrimnation beyond the nmere fact that

they are citizens of other states. Saenz v. Roe, 526

U S. 489, 502 (1999) (quoting Tooner v. Wtsell, 334

U S 385, 396 (1948)). Sections 11 and 12 neet these
standards. Arg. IV.C infra.

The Privileges and Immunities Cl ause provides that
the “Citizens of each State shall be entitled to al
Privileges and Immunities of Gtizens in the several
States.” U S. Const. art. IV, § 2, cl. 1.77 Under the

Clause, “a citizen of one State who travels in other

" This “Interstate” Cause of Art. IV should not
be confused with the “National” Privileges and
munities C ause of the Fourteenth Anendnent, which
protects only those privileges and i munities conferred
by citizenship in the United States, rather than by
citizenship in a particular state. Sl aughterhouse
Cases, 83 U. S. 74 (1873). The Coupl es nmake no claim
under the “National” C ause.
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States, intending to return honme at the end of his
journey, is entitled to enjoy the 'Privil eges and
I munities of Citizens in the several States’ that he

visits.” Saenz v. Roe, 526 U.S. 489, 501 (1999). The

Cl ause “does not, however, guarantee to the tenporary
visitor of a state the enjoynent of all the rights
enjoyed by bona fide residents of that state.” Bach v.
Pataki, 289 F.Supp.2d 217, 226 (N.D.N. Y. 2003); see

Baldwin v. Mntana Fish and Gane Conmin, 436 U S. 371

383 (1978) (“Nor nust a State always apply all its | aws
or all its services equally to anyone, resident or
nonr esi dent, who may request it so to do”). The basic
standard for what the C ause does cover is well

est abl i shed:

The Suprene Court has settled upon a two-part
standard for assessing chall enges brought
under the C ause, once [a] classification
burdeni ng out-of-staters is established.
First, courts nust determ ne whether the
classification strikes at the heart of an
interest so “fundanental” that its derogation
woul d “hinder the formation, the purpose, or
the devel opnent of a single Union of the
States.” Baldwin, 436 U S. at 383 .

If the classification bears on such a
“fundanmental ” right, the analysis proceeds to
a second stage, whether the defendant can
overcone the chall enge by showi ng a
“substantial reason” for the difference in
treatnment. [United Bldg. & Constr. v.]

Canden, 465 U.S. [208], 222 [(1984)].

Uility Contractors Ass’n v. Wrcester, 236 F. Supp. 2d

113, 117-18 (D. Mass. 2002) (enphasis added); accord
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Matter of Jadd, 391 Mass. 227, 228-29 (1984).

The Coupl es’ cl ai mdoes not survive these tests,
for three separate reasons.

A Section 11 Distingui shes Between Those
Non- Resi dents Whose Marri ages Wul d and
Wul d Not Be Void in Their Hone States,
Rat her than Bet ween Residents and Non-
Resi dents, and Anot her Massachusetts
Statute Enforces the Sane Distinction
Agai nst Resi dents.

Section 11 does not even differentiate between
resi dents and non-residents per se, but rather between
two types of non-residents: those whose marriages
woul d, vs. would not, be void if contracted in their
home jurisdictions. Thus 8 11 does not bar sane-sex
couples fromthe seven Canadi an provi nces, Belgium or
the Netherlands from marryi ng here, because they may
marry in their home jurisdictions. The sane is true of
8§ 12: it does not deny couples the right to marry in
Massachusetts “because they reside in another state,”
as the Coupl es erroneously argue (Br. at 45), but only

if they reside in a particular other state or

jurisdiction that in fact prohibits sane-sex marri age.
Moreover, as to 8 11 in particular, the
Commonweal th has a mrror-inmage evasion law for its own
residents, GL. c. 207, 8 10, declaring that if a
Massachusetts resident “goes into another jurisdiction

and there contracts a nmarriage prohibited and decl ared
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void by the laws of this commonweal th, such marriage
shall be null and void for all purposes in this
commonweal th[.]” Thus, under 88 10 and 11, both non-
residents and residents alike are barred from goi ng out
of state to obtain the status and benefits of marriage
i n Massachusetts if their marriage would be void in
their hone state. Non-residents cannot cone to
Massachusetts to do so; Massachusetts residents cannot
go el sewhere to do so. Massachusetts does not all ow
either non-residents or residents, by marrying out-of -
state, to evade their honme state’s |laws decl aring
particul ar marriages void.

Because “residents and non-residents are ‘subject
to the same duties, inpositions, and restrictions’
under the challenged statutes, [§ 11] do[es] not
violate the Privileges and Inmunities Cause.” G.

Ass’'n of Realtors, Inc. v. Ala. Real Estate Commin, 748

F. Supp. 1487, 1492 (MD. Ala. 1990) (quoting Suprene

Ct. of New Hanpshire v. Piper, 470 U S. 274, 279 n.7

(1985))." The Coupl es nowhere refute this sinple
threshol d point, which is fatal to their Privileges and

| rmunities attack on 8 11.

® Accord Tolchin v. Suprene Ct. of NJ., 111
F.3d 1099, 1111 (3rd Cir. 1997); Lutz v. Gty of York
899 F2d. 255, 262-63 (3rd Cr. 1990); Hammond v. II1.
State Bd. of Educ., 624 F. Supp. 1151, 1155 (S.D. II1.
1986) .
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B. Marriage Is Not a Fundanental Right for
Pur poses of the Privil eges and
| munities d ause.

Even if the Court were to conclude that 88 11 and
12 did directly discrimnate solely on the basis of
non-resi dency, the Couples would still fail to state a
cl ai munder the Privileges and Immunities C ause,
because the Cl ause does not prohibit all differential
treatment by one state of citizens of other states.
Rat her, it applies only to those rights that “bear on

the vitality of the Nation as a single entity,” those
that are “sufficiently basic to the livelihood of the
Nation” to be ternmed “fundamental .” Baldwi n, 436 U.S.
at 383, 388.7° “As a threshold matter,” only those

rights that are “sufficiently ‘fundanental’ to the

pronotion of interstate harnony” fall within the

purvi ew of the Clause. United Bldg. & Constr., 465

U S at 218 (enphasis added). Amci are correct that
the C ause protects certain individual rights, but they

acknow edge that it does so as a neans to achieving the

“primary purpose” of national unity identified above.

Con. Law Prof. Br. at 14-15 (quoting Tooner, 334 U. S

" See Piper, 470 U.S. at 279; Suprene C. of Va.
v. Friednman, 487 U.S. 59, 64 (1988); Silver v. Garcia,
760 F.2d 33, 36-37 (1t Cr. 1985); Jadd, 391 Mass. at
228-29; see also Saenz, 526 U. S. at 501 n.14 (1999)
(noting Clause’s protection of “fundanental” rights.)
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at 398).8 Marriage has never been held to fall within
this “fundamental ” category.

1. The courts have found rights to be
“fundanental ” under the Cd ause
al nost excl usively where those
rights affect econonic activity.

“[T]he Privileges and Inmunities C ause was
intended to create a national econom c union.” Piper,

470 U. S. at 279-80 (enphasis added); accord Connecti cut

v. Crotty, 346 F.3d 84, 94 (2nd Cr. 2003); A. L. Blades

& Sons, Inc. v. Yerusalim 121 F.3d 865, 870 (3rd G r

1997); Silver, 760 F.2d at 37. This is because “the
framers of the Constitution were concerned with

avoi ding ‘the tendencies toward econom ¢ Bal kani zati on
t hat had pl agued rel ati ons anong the Col onies and | ater
anong the States under the Articles of Confederation.’”

A. L. Blades, 121 F.3d at 869-70 (quoting Hughes v.

&l ahoma, 441 U.S. 322, 325-26 (1979)). To counteract
these comercially self-destructive tendencies, the

Cl ause “encourages a national econony by allow ng
persons to cross states lines freely in pursuit of
econom c gain,” Silver, 760 F.2d at 36, and by

“preventing barriers to free trade and commrerce between

80 Although in this sense the C ause protects
personal interests, the Couples err (Br. at 46) in
citing Dunn v. Blunstein, 405 U. S. 330, 338 (1972), for
that proposition. Dunn was an equal protection case
and made no nention of the C ause.
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the states,” Salem Blue Collar Wirkers Ass’'n v. City of

Salem 832 F. Supp. 852, 861 (D.N. J. 1993), aff’'d 33
F.3d 265 (3rd Gr. 1994), cert. denied, 513 U S 1152

(1995).8% See Piper, 470 U.S. at 285 n.18 (C ause “was
designed primarily to prevent such econonic
protectionisni).

Consi stent with this overwhel m ngly economic
focus, the Supreme Court to date has recogni zed only
four main categories of activity as “fundanental” for
Privileges and Immunities purposes: (1) pursuit of a
trade, business, or profession; (2) ownership and
transfer of property; (3) access to the courts; and (4)
paynment of taxes on the same footing as state

residents. Baldwin, 436 U S. at 383; Austin v. New

Hanpshire, 420 U.S. 656, 661 (1975).% 1In contrast,

8 The Commerce C ause serves simlar purposes,
and the Suprene Court indeed recognizes a “nutually
reinforcing relationship between the Privil eges and
I munities Clause . . . and the Commerce C ause.”

H cklin v. Obeck, 437 U S. 518, 531 (1978).

82 Mbst recently, the Saenz Court |isted sone of
the types of commrercial -based rights already accorded
protection under the Clause. 526 U S. at 501-02. The
Court al so discussed the right to travel, noting that

the C ause protects, as “fundanental ,” “the right of a
citizen of one state to pass through, or to reside in
any other state.” 1d. at 501 n.14. The centrality of

such rights to economc activity is plain. Saenz did
not di scuss the point further, however, as the case

i nvolved a different aspect of the right to travel, one
protected not by Art. IV's (“Interstate”) Privileges
and I mmunities Clause but by the (“National”) C ause of
the Fourteenth Amendnent. See 526 U.S. at 502-04.
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“direct public enmploynment” is not fundanental, Salem

33 F.3d at 270; accord A.L. Blades, 121 F.3d at 871

and neither are access to refunds of a state’'s free

revenue, Baker v. Matheson, 607 P.2d 233, 247 (Utah

1979); 8 financial assistance for professional

education, Kuhn v. Vergiels, 558 F. Supp. 24, 28 (D

Nev. 1982); interscholastic sports, Alerding v. Chio

Hi gh School Athletic Ass'n, 779 F.2d 315, 317 (6th G

1985); recreational boating, Hawaii Boating Ass’'n v.

Water Transp. Facil. Div., 651 F.2d 661, 666-67 (9"

Cr. 1981); or recreational elk hunting. Baldw n, 436

U S. at 388.%

8 To the extent the Couples nean to suggest that
ot her deci sions have found state benefits progranms to
be “fundanental ,” they are plainly wong. The Coupl es
(Br. at 51 n.47) cite Att’y Gen’|l of N.Y. v. Soto-
Lopez, 476 U.S. 898 (1986) (civil service preference),
and Zobel v. WIllians, 457 U S. 55 (1982) (cash
benefits), but both Soto-Lopez (decided on right-to-
travel grounds) and Zobel (decided on equal protection
rational -basis grounds) invalidated restrictions on a
state’s own residents, not non-residents. And neither
case di scussed whether the right involved was
“fundanmental” for Privileges and | nmunities purposes;
Zobel expressly noted that the C ause did not apply to
cl ai med discrimnation against a state’s own residents.
457 U. S. at 59-60 n.5.

8 \Wile the Suprene Court’s actual hol dings
regarding Art. IV fundanental rights have all involved
econonm c-type interests, the Court has stated in dictum
that the protection of the Clause is not strictly
l[imted to economc interests. Piper, 470 U S. at 274
& n.11 (right to practice |law was “fundanental” due not
only to lawers’ role in national econony but also to
their role in assisting in vindication of federal
rights, thus serving maintenance or well-being of
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In short, activities necessary to private economc
pursuits--conducting a trade, business or profession,
owni ng and transferring property, having access to the
courts to enforce rights, and paying taxes on the sane
footing as state residents--are fundanental for
Privileges and I mmunities purposes, whereas activities
that are recreational, activities that are nerely
preparatory to economc activity or have ancillary
econonic effects, and activities constituting public
enpl oyment and the conferring of public benefits are
not. Not surprisingly given the case |law s focus on
econoni cs, the Registrar has found no case hol di ng that
marriage rights are so fundanental as to be protected

by the C ause. See Couples Br. at 50 (conceding that

Union). As support for this idea, the Piper Court
cited Doe v. Bolton, 410 U S. 179, 200 (1973), where
the Court summarily found that a CGeorgia statutory
resi dency requirenment for wonen seeking abortions
violated the Cl ause. However, Doe articulated its
ruling in terns of the interstate pursuit of “nedical
services,” id., a phrase with comrercial inplications
that | ater decisions have adopted. See, e.q., Saenz,
526 U.S. at 502 (stating that C ause as interpreted in
Doe protects non-residents’ right “to procure nedical
services”); Daly, 215 F. Supp. 2d at 1110 (sane); see
also Baldwin, 436 U S. at 394 (Burger, C.J.,
concurring) (“The C ause assures noncitizens the
opportunity to purchase goods and services on the sane
basis as citizens”). Also, Doe was decided prior to
Baldwin, and it did not enploy Baldw n’'s fundanental
rights analysis. Indeed, Justice Brennan, dissenting
in Baldwin, 436 U S. at 401-02 & n.4, suggested that
Doe coul d not be explained under Baldwin's
“fundanental ity” approach
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Suprene Court has never so held).
| ndeed, the Court has clearly suggested the

contrary. In Ferry v. Spokane, P. & S. Ry., 258 U.S.

314 (1922), a widow clainmed that an Oregon statute
restricting the dower rights of non-resident w dows
violated the Cause (as well as the Fourteenth
Amendnent’ s separate privileges and i mmunities cl ause).
The Court, although not using the term “fundanental,”
squarely held that the Cause sinply did not apply:

Dower is not a privilege or inmmunity of
citizenship, either state or federal, within
t he neaning of the provisions relied on. At
nost it is aright which, while it exists, is
attached to the marital contract or relation,
and it always has been deened subject to
reqgul ation by each state as respects property
wthinits limts. . . . Neither section 2 of
article 4 nor the Fourteenth Arendnent takes
fromthe several states the power to regul ate
this subject; nor does either nake it a
privilege or immunity of citizenship.

Ferry, 258 U. S. at 318 (enphasis added; citations

omtted). See Opinion of the Justices, 337 Mass. 786,

789 (1958) (quoting and relying on this passage from
Ferry).

Ferry indicates that the incidents of marriage
are, as a category, not protected by the Cause. It
also confirns that the Clause’s focus is on rights
important to the national econony. Although both

before and after Ferry, the Court made clear as a
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general matter that “the ownership and transfer of
privately held property within the State” is
“fundanmental ,” see Baldwin, 436 U S. at 383, % under
Ferry the O ause neverthel ess does not apply when the
cl ai mred ownership or right to transfer of property
arises out of marriage rather than a comrercia
transacti on.

It sinply is not “fundanental to a nationa
econom ¢ union” (Piper, 470 U.S. at 279-80) that two
residents of State A be able to cross into State B to
be married on the sane terns as State B' s residents,
when those persons intend all along to return to live
in State A. It is State A's marriage and donestic
relations laws, not State B's, that will have by far
the greatest inpact on the rights and duties of such
persons vis-a-vis each other and their children, as
well as on their participation in econonmc activity--
whi ch ordinarily would occur in State A where the
couple lives, rather than State B where they travel ed
to get married. In any event, such ancillary effects

on econom c activity, in either state, do not nake

8% Baldwin cited the 1898 decision in Blake v.
Mcd ung, 172 U.S. 239 (1898) (invalidating statute
[imting non-resident creditors’ rights to recover
agai nst property of corporation in receivership).
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marri age “fundanental” under the C ause. 8

The Coupl es’ requested ruling that marriage is
“fundanmental ” woul d break new ground and woul d al so
underm ne other states’ “inherent power, so far as
concerned [their] own citizens, over the marriage

relation [and] its formation,” Harding v. Townsend, 280

Mass. 256, 262 (1932), by facilitating | egal challenges
to the marriage | aws of those states. This would run
counter to the Supreme Court’s | ongstanding recognition
of states’ historically strong interest in this area.

See, e.qg., Sosna, 419 U. S. at 407 (state has legitimte

Interest in avoiding “officious intermeddling in
matters in which another State has a paranount
I nterest,” such as divorce).

The fact that 88 11 and 12 advance rather than
hi nder one of the main purposes of the C ause strongly
reinforces this conclusion. The C ause “appears in the

so-called States’ Relations Articles,” Baldw n, 436

8 The focus is on the intrinsic nature of the
asserted right itself, rather than its ancillary
econom c effects. Thus it |ikew se does not matter
that the “marriage industry” mght provide ancillary
econom ¢ benefits to the Coonmonweal th, as the state
where nore nmarriages would be celebrated if the Couples
prevail ed. The sane “ancillary econom c benefits”
argunent coul d al so be nade for professional education,
public enploynment, or interscholastic sports, yet none
of these enjoys “fundanental” status under the C ause.
Kuhn, 558 F. Supp. at 28; Salem 33 F.3d at 270;
Alerding, 779 F.2d at 317.
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US at 379, and it “inposes a direct restraint on
state action in the interests of interstate harnony.”

United Bldg. & Constr., 465 U. S. at 220; see Austin,

420 U.S. at 662 (“Clause . . . inplicates not only the
i ndividual’s right to nondi scrimnatory treatnent but
al so, perhaps nore so, the structural bal ance essenti al
to the concept of federalisni); Silver, 760 F.2d at 37
(“clause acts primarily as a restraint upon state
action which interferes with interstate harnony”). In
particular, the Cause ains to prevent escal ating
retaliatory enactnments by states upset with each other.
Austin, 420 U.S. at 662, 667 (prevention of states
retaliating agai nst each other “was one of the chief
ends to be acconplished by the adoption of the
Constitution”) (citation and internal quotation
omtted); Tooner, 334 U S. at 395 (Cl ause was ai ned at
avoi ding need for states to retaliate agai nst one

another); cf. Int’l Oqg. of Masters, Mates & Pilots v.

Andrews, 831 F.2d 843, 846 (9th Cr. 1987) (statute
that did not “pressure[] other states to |egislate or

retaliate in response” did not violate O ause).?

87 The Coupl es thus oversinplify in arguing that
marriage i s “fundanental” because travel to another
state to marry “advances the type of national unity
that aninmates the Clause.” Couples Br. at 52.

Al'l owi ng out-of-state sane-sex couples to travel to the
Commonwealth to marry is at least as |likely to produce
interstate friction, and perhaps retaliation, as it is
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Sections 11 and 12 directly further these core
constitutional policies. They pronote interstate
har nony by respecting the policy judgnents of other
states on a matter of intensely |local concern. They
simlarly deter rather than incite retaliation by
honoring other states’ policies regarding their own
residents. When every other state presently treats
same-sex marriage as void or prohibited, for this Court
to rule that sane-sex marriage is “sufficiently basic
to the livelihood of the Nation” to be terned

“fundanental ,” Baldwin, 436 U. S. at 388, would not
advance “the interests of interstate harnony” served by

the Clause. United Bldg. & Constr., 465 U. S. at 220.

2. The Couples and am ci ms-state the
test for determ ning what rights
are protected by the C ause.

The Coupl es and ami ci erroneously suggest that
activities currently protected as “fundanmental” by the
Suprene Court include anything that could fall under
t he heading of “the enjoynent of life and liberty .
and [the right] to pursue and obtain happi ness and
safety.” See Couples Br. at 49-50, 52 n.48; Con. Law

Prof. Br. at 9-11, 15-16. It is true that in 1825, in

to produce national unity. Mreover, traveling to

anot her state to engage in public enploynment, higher
education, or recreational activities would al so
pronote national unity, yet that has not been enough to
find such activities “fundanmental” under the C ause.
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Corfield v. Coryell, 6 F. Cas. 546 (No. 3,230) (CC E.D.

Pa. 1825), Justice Washington (sitting as Grcuit
Justice) did include those general words in describing
rights deenmed “fundanental” under the C ause, but he
al so included the following nore specific list of
rights:

The right of a citizen of one state to pass

through, or to reside in any other state, for

pur poses of trade, agriculture, professional

pursuits, or otherwise; to claimthe benefit

of the wit of habeas corpus; to institute

and maintain actions of any kind in the

courts of the state; to take, hold and

di spose of property, either real or personal
In 1985, the Suprene Court reaffirmed only the precise
and specific list of rights just quoted--but not the
nore general catch-all category of “the enjoynent of
life and liberty . . . and [the right] to pursue and
obt ai n happi ness and safety”--as rights that would
“still be protected by the Cause.” Piper, 470 U S. at
281 n.10. Justice Washington’s nore general

formul ation from 1825 was apparently viewed as

enbodying a “natural rights” theory, one that was | ater

expressly rejected by the Court. |d.; see Baldwin, 436
U S. at 384 n. 20.

The Regi strar knows of no court that has found a
right “fundanental” sinply because it furthers “the

enjoynent of life and liberty” or the right “to pursue
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and obtain happi ness and safety.” |If that were the
standard, then the Baldwi n Court would have found
recreational elk-hunting to be “fundanental .”

Li kewi se, financial aid for professional education may
be one person’s primary nmeans of pursuing happi ness,
but it is not “fundanental” under the C ause. Kuhn,
558 F. Supp. at 28.

The Couples and amici simlarly err in arguing
that, under Baldwin, the Cl ause protects any effort to
“engage in an essential activity or exercise a basic
right.” Couples Br. at 50; Con. Law Prof. Br. at 3, 10
n.2, 11. Baldwin in no way adopted such a | oose
formul ati on as the governing standard; rather, the
Bal dwi n Court nerely observed that despite Justice
Washi ngton’s general [and discredited] “natural rights”
| anguage in Coryell, Justice Washington's specific [and
still valid] “list of situations, in which he believed
the States would be obligated to treat each other’s
residents equally,” included only essential activities
and basic rights. Baldwin, 436 U S. at 387. And after
referring to sone of these rights as found protected by
the O ause in subsequent cases--“the pursuit of conmon
callings, the ability to transfer property,
access to courts,” and “comercial licensing”--the

Court said only that “[wjith respect to such basic and
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essential activities, interference with which would
frustrate the purposes of the formation of the Union,”
the Clause applied. Baldwin, 436 U S. at 387 (enphasis
added). Nothing in Baldw n suggests that any and every
assertedly “essential activity” and “basic right” is,
wi t hout nore, protected by the C ause. 8

The Couples likewise err in arguing that Doe v.
Bolton, 410 U. S. 179, 200 (1973) requires recognition
of marriage as “fundanental” for purposes of the
Cl ause. The Coupl es say: “The Doe Court reasoned that
because the O ause included the |lesser right to earn a
living, it nmust also include the greater right to
secure nedical treatnment.” Couples Br. at 51-52. But

t he Doe decision is conpletely devoid of any such

8  Thus the Coupl es’ discussion (Br. at 51 n.46)
of how, under Goodridge, nmarriage is “essential” and
“basic,” is beside the point. The Couples |ikew se err
in arguing that any right protected by the
Massachusetts Constitution as “integral to state
citizenship” is ipso facto a fundanental right under he
Cl ause. Couples Br. at 48; see Con. Law Prof. Br. at
13 n.3. First, Goodridge did not hold that marri age
was such an integral state constitutional right;
rat her, Goodridge held only that under due process and
equal protection, it was irrational to deny sane-sex
couples the ability to marry on the sane terns as those
statutorily available to opposite-sex couples. Second,
and nore inportant, the cases are clear that the
exi stence of a right under state law is not dispositive
of whether it is “fundanental” for purposes of the
Clause. Baldwin, 436 U S. at 383 (“Nor nust a State
al ways apply all its laws . . . equally to anyone,
resident or nonresident, who may request it so to do”);
see Bach, 289 F. Supp. 2d at 226.
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“l esser/greater” reasoning. Doe, 410 U S. at 200.
Thus there is no basis for concluding that because the
Cl ause protects a person’s interest in “procur[ing]

nedi cal services,” Saenz, 526 U S. at 502
(characterizing Doe as protecting that interest), it
must al so protect the “even greater interest of two
peopl e who seek to marry.” Couples Br. at 52.8°

Amici wongly cite Saenz for the proposition that
the C ause “protect[s] non-residents who . . . wish to
travel to or through . . . other states in order to
t ake advant age of opportunities available in other

parts of the country.” Con. Law Prof. Br. at 17

(citing, inter alia, Saenz, 526 U S. at 501). Neither

on the cited page nor el sewhere does Saenz suggest that
the C ause requires that any and all “opportunities”
made available to a state’s residents nust al so be
avail abl e to non-residents. Such a broad rule would be
flatly inconsistent with Baldwin and the nmany ot her
cases saying the C ause protects only “fundanent al
rights.” Indeed, Saenz was not an Art. |V Privileges
and Imunities case at all, since it did not involve

di scrim nation agai nst non-residents. 526 U S. at 501-

8 The Coupl es’ remmi ning argunents about how Doe
supports recognition of marriage as “fundanental” for
pur pose of the C ause have al ready been addressed supra
at n. 84.
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02.9°°
Finally, am ci err in suggesting that because the
Cl ause operates in part through the protection of
i ndi vidual rights, therefore the Clause protects all
i ndi vidual rights and forbids any state |aw that defers
to other states’ |aws regarding their residents’
i ndi vidual rights. Con. Law Prof. Br. at 16-17. The
short answer is that the Cl ause protects only
“fundanental ” rights, and nmarriage is not anong them %!
3. That marriage has been held to be
“fundanental ” for Fourteenth
Amendnent pur poses does not nean
same-sex marriage is “fundanental”

under the Privileges and Imunities
C ause.

Amici err in citing to Fourteenth Anendnent
decisions to try to assert that marriage is a
“fundanmental ” right for Article IV purposes. See Con.

Law Prof. Br. at 11 (citing Loving v. Virginia, 388

U'S. 1 (1967); Zablocki v. Redhail, 434 U.S. 374

(1978)). “[T]he term ‘fundanental’ has been used to

descri be several very different concepts in

% To the extent Saenz discussed which rights
were protected by the Cause, it nentioned, and terned
“fundanental ,” the rights to pass through and reside in
another state, and it listed rights el sewhere descri bed
as fundanental, such as [private] enploynent and
commercial fishing. 526 U S. at 501 n.14, 502.

°® Amici’'s related argunent that the Cl ause bars
one state fromgiving extra-territorial effect to
another state’s laws is refuted in Arg. IV.C. 3. infra.
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constitutional analysis.” Mass. Council of Constr.

Empl overs, Inc. v. Mayor of Boston, 384 Mass. 466, 474

(1981), rev'd on other grounds sub nom Wwite v. Mss.

Council of Constr. Enployers, Inc., 460 U S. 204

(1983). Whether a right is fundanmental for Fourteenth
Anmendnent purposes® is thus not dispositive in the
Privileges and Immunities context. 1d. at 474-75; Daly
v. Harris, 215 F. Supp. 2d 1098, 1111 n.17 (D. Hawai i
2002) (“The Court is not persuaded that all rights
protected by the Fourteenth Anendnent are necessarily
‘fundanental’ for purposes of the Privileges and

I nunities Clause”); see Matter of Tocci, 413 Mass.

542, 548 n.4 (1992). Moreover, nunerous courts have
concl uded that sane-sex marriage is not a “fundanental

right” even for Fourteenth Anendnent purposes.

°2 For Fourteenth Anendnent purposes, to qualify
as “fundanmental ,” the asserted right nust be
“objectively, deeply rooted in this Nation's history

and tradition, ... and inplicit in the concept of
ordered liberty, such that neither liberty nor justice
woul d exist if they were sacrificed.” Washington v.

G ucksberg, 521 U. S. 702, 720-721, (1997) (citations
and internal quotations onmtted).

°® Morrison v. Sadler, 821 N E. 2d 15, 33 (Ind.
Ct. App. 2005) (citing Baehr v. Lewin, 852 P.2d 44, 56
(Haw. 1993); see Mourrison at 19-20 (“There is binding
Unites States Suprenme Court precedent indicating that
state bans on sane-sex narriage do not violate the
United States Constitution,” citing Baker v. Nelson,
191 NW2d 185 (M nn. 1971) (holding that state ban on
same-sex marriage did not violate Fourteenth
Amendnent ), app. dism ssed for want of substanti al
federal question, 409 U.S. 810 (1972)); Seynour V.
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Amici also err in asserting that “all rights
protected under the Equal Protection and Due Process
cl auses are necessarily fundanmental under the
Privileges and Immunities Clause.” Con. Law Prof. Br.
at 12. Amci cite no case for this proposition, but
only two treatises. The first treatise they cite, 1 L.

Tribe, Am Const’|l Law § 6-37 at 1258-59 (3d ed. 2000),

sinply contains no such statenent.® Their second

Hol conb, 790 N.Y.S. 2d 858, 865 (N. Y. Sup. C. 2005)
(appeal pending); WIson, 354 F. Supp. 2d at 1305-07;
In re Kandu, 315 B.R at 138-41; Standhardt v. Superior
Court, 77 P.3d 451, 455-60 (Ariz. 2003); Dean V.
District of Colunbia, 653 A 2d 307, 331-33 (D.C. App.
1995). See al so Goodridge, 440 Mass. at 354 ( Spina,
J., dissenting); id. at 365-71 (Cordy, J., dissenting).
. Lewis v. Harris, -- A 2d. --, 2005 W 1388578 (N.J.
Super. A D. June 14, 2005) at *4-*8 (no fundanenta
right to sane-sex nmarriage under New Jersey
Constitution). The Court need not reach this issue in
the present case, as the Couples do not press any such
Fourteenth Amendnent claim None of the Suprenme Court
cases suggesting that marriage had a “fundanental”
character for Fourteenth Anendnent purposes di scussed
same-sex nmarriage. Mreover, the courts have been
extrenely cautious in extending “fundanental” status to
new rights. E.g., Washington v. G ucksberg, 521 U. S
at 720; see oodridge, 440 Mass. at 356 (Spina, J.,

di ssenting); id. at 371-73 (Cordy, J., dissenting).

% Prof. Tribe states that the category of
fundanmental equal protection rights is narrower than
t he category of fundanental privileges and i munities,
but not that every itemin the fornmer category is
necessarily in the latter. [d. He also observes that,
as the equal protection clause nay be used to
scrutinize discrimnation against non-residents (as in
Bal dwin, 436 U. S. at 388-91), the denial of a
fundament al equal protection right on the basis of
residency would ordinarily be enough to trigger strict
scrutiny. Tribe, id. at 1258-59. There is thus no
i nherent |ogical reason why rights that are fundanenta
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treatise, 2 R Rotunda & J. Nowak, Treatise on Const’

Law 8 12.7 at 248-50, does contain such a statement at
p. 250, but, curiously, supports it only with a general

citation to Doe v. Bolton, 410 U. S. 179, which

i ndi sputably says no such thing.® These treatises
t hus do not advance the am ci’s argunent.

Even if Fourteenth Amendnent cases were
di spositive, the Court, in recognizing the fundanenta
character of marriage, not only was dealing only with
opposi te-sex marriage, but also expressly did “not nean
to suggest that every state regulation which relates in
any way to the incidents or prerequisites for nmarriage
must be subjected to rigorous scrutiny.” Zablocki, 434
U S at 386 (enphasis added). “To the contrary,
reasonabl e regul ations that do not significantly
interfere with decisions to enter into the marital

relationship may legitimately be inposed.” 1d.° In

for equal protection purposes nust al so be deened
fundamental for Privileges and |Inmunities purposes.

% Doe contains no discussion at all of whether
rights that are “fundanental” under the Fourteenth
Anendnent are necessarily fundanmental under Art. 1V s
Privileges and Immunities C ause. Doe, 410 U. S. at
200; see Baldwin, 436 U. S. at 401 n.4 (Brennan, J.,

di ssenting) (noting that Doe’s Privil eges and
| munities ruling did not rely on status of abortion as
a “fundanental right” under equal protection clause).

% Sections 11 and 12 neet this standard, and
thus do not restrict any fundanental right to marriage
in violation of the Fourteenth Amendnent, because 88 11
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this sense, nmarriage is not a classic Fourteenth
Amendnent fundanental right, because such a wide field
has been | eft open to state regulation. The Court
shoul d therefore be all the nore hesitant to concl ude
that marriage, sane-sex or otherw se, is “fundanental”
for Privileges and Immunities purposes.
C. Sections 11 and 12 Are Cosely

Rel ated to the Conmmonweal th’s

Substantial Interests in Interstate

Harnmony and in the Welfare of

Prospective Marital Couples and
their Children.

Even assum ng arguendo both that 88 11 and 12
di scrim nate between residents and nonresi dents and
that they inplicate a “fundanental” right within the
meani ng of the Clause, 88 11 and 12 remmin valid,
because they are “closely related to the advancenent of
a substantial state interest.” Friedman, 487 U.S. at
65. Discrimnation against non-residents nay be
justified by a “*substantial reason for the
di scrimnation beyond the nere fact that they are
citizens of other states.’” Saenz, 526 U S. at 502.

Sections 11 and 12 neet these standards.

and 12 all ow coupl es (same-sex or otherw se) who cannot
marry in their honme state to marry in Massachusetts, if
they establish residency here. Wile establishing
residency here is no doubt a significant step, it is a
reasonabl e requirenent in these circunstances, because
ot herwi se, as explained supra, the enforcenent of
marital rights and duties would be so difficult.

117



1. Sections 11 and 12 serve nunerous
substantial state interests.

Here, 88 11 and 12 directly advance numerous
substantial state interests. Mst of these are direct
interests of the Commonwealth itself and its citizens;
the remaining interest, in the welfare of out-of-state
couples and particularly their children, both is very
substantial and is a proper consideration in evaluating
the validity of 88 11 and 12 under the C ause.

First, 88 11 and 12 serve the interest of
i nterstate harnony, which is unquestionably a
“substantial state interest” under the C ause, since
establishing interstate harnony is part of the C ause’'s

own core purpose. See, e.d., United Bldg. & Const.,

465 U. S. at 220; see generally Arg. 1V.B supra. 1In

particular, the statutes “further[] the

[ Coomonweal th]’s parallel interests in both avoiding
officious internmeddling in matters in which another
State has a paranount interest, and in mnimzing the
susceptibility of its own divorce [and ot her marriage-
rel ated] decrees to collateral attack,” as well as

ot her burdens on the Commnwealth’s courts. Cf. Sosna,

419 U.S. at 407 (discussing divorce).® The statutes

° Although anmici claimthat Sosna is irrel evant
here, they fail to explain howthe Commbnweal th’s
particular interest in avoiding such “officious
internmeddling” is any less strong in the marriage
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additionally reduce the risk that the Commonweal th nmay
face retaliatory action by other states, as described
in Arg. IIl.E supra, and this is unquestionably a
substantial state interest under the Cause. CCf.
Austin, 420 U S. at 662; Toonmer, 334 U S. at 395.
Sections 11 and 12 are also justified by the
Commonweal th’s substantial interest in refusing to
create a marriage relationship here unless the couple’s
hone state is “an approving State” (Goodridge, 440
Mass. at 321), one that stands at the ready to enforce
marital rights and duties for the benefit of the
spouses and particularly their children. See Args.
I11.C & D supra. The notion that the Commonweal th can
serve as the “approving State” for couples that cone
here solely to marry and then return to their hone
states, Couples Br. at 56, ignores what CGoodridge neant
In requiring an “approving State,” as expl ai ned above.
Al t hough the Coupl es suggest that “paternalistic”
concerns for the financial well-being of prospective

marital househol ds, while concededly “legitinate,”

context than in the divorce context. Con. Law Prof.

Br. at 25-26. Also, as explained supra pp. 83-84, and
particularly in light of the federal DOVA al |l ow ng
other states to deny full faith and credit to
Massachusetts sane-sex divorce judgnents, amci err in
arguing (at p. 24) that the Commonweal th’s durational
residency requirenents for divorce (like the one upheld
in Sosna) are sufficient to avoid collateral attacks on
Massachusetts sane-sex divorce judgnents.
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cannot “justify the absolute deprivation of the

benefits of a legal marriage,” Couples Br. at 57

(quoting Zabl ocki v. Redhail, 434 U S. at 393-94), they

overstate the rel evance of Zablocki. The quoted
passage actually cones fromJustice Stewart’s
concurrence, in which he expressly recogni zed that the
state’s general concerns were legitinmate and rational,
but that, as the statute at issue applied to particular
groups, it either operated irrationally or struck the
wrong bal ance under the Fourteenth Amendnent’s due
process clause. 1d. at 394.° Neither his concurrence
nor the Court’s opinion suggested any general principle
that concern for the financial welfare of a prospective
marital household can never justify a denial of
marriage rights.

The Coupl es and ami ci al so argue that the

interests of other states and their citizens are per se

% Zabl ocki involved a state statute that barred
persons from marryi ng absent proof that they owed no
chi | d-support arrearage and that any children of a
prior marriage were unlikely to becone “public charges”
in the future. 1d. at 375. Justice Stewart’s
concurrence concluded only that the statute (1)
operated irrationally as it applied to the indigent
(because it penalized themfor failing to do what they
coul d not possibly do); and (2) unjustifiably invaded a
liberty interest, in violation of the Fourteenth
Amendnent ' s due process clause, insofar as it assuned
that both the currently indigent and those currently
delinquent in their child support paynents would
necessarily be unable to provide financially for
children of the prospective marriage. 1d. at 394-95.
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an i nperm ssi bl e consideration under the d ause, but,
al t hough the cases they cite happen to have focused on
in-state harnms, neither those cases nor any other case
rul es out the consideration of out-of-state harns as
well. Couples Br. at 55 (citing Tooner, 334 U.S. at

398; United Bldg. & Constr., 465 U. S. at 222:;: Piper,

470 U.S. at 281); Con. Law Prof. Br. at 23.°

Moreover, in the choice-of-law context, consideration
of other states’ interests is perfectly permssible
under the full-faith-and-credit and due process

cl auses, and this Court routinely gives substanti al
weight to the interests of other states in determ ning
what | aw governs a particular relationship. |ndeed,
this Court has specifically done so in the marriage and
famly-law area. See Arg. IV.C. 3 infra. The Coupl es
argunent that such considerations are unconstitutional

in the Privileges and Immunities context is untenable.

% Likew se, the Couples and amici are wong in
suggesting that Doe v. Bolton invalidated a Georgia
restriction on abortion services to non-residents
“because [maki ng such services avail able] did not harm
Georgia residents.” Couples Br. at 56 (citing Doe, 410
U.S. at 200; enphasis added); see Con. Law Prof. Br. at
24-25. The Court nmerely observed that there was no
harmto CGeorgia residents; it did not intimate that
harmto other states’ policies or residents would have
been an i nperm ssi ble consideration. Georgia had not
of fered any such rationale for its law, so the Court
sai d not hi ng about the issue.
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2. Sections 11 and 12 are |ike other
choi ce-of -l aw “borrowi ng” statutes
t hat have been uphel d under the
d ause.

Cases uphol di ng choi ce-of -1 aw “borrowi ng” statutes
against Privileges and Imunities challenges directly

support the validity of 88 11 and 12. E.g., Canadi an

Northern Ry. Co. v. Eggen, 252 U S. 553, 562 (1920).

Under one common type of borrowing statute, a state
will utilize another state’s statute of limtations if
(1) the cause of action arose in that other state, (2)
the other state’s Iimtations period is shorter (i.e.,
nore restrictive) than the forumstate's, and (3) the
plaintiff is a non-resident. See, e.q., NY. CP.L.R
§ 202 (McKinney 2004).'° Even though these borrow ng
statutes |l ook to another state’s law to preclude a
cause of action, and even though they explicitly

di scri m nate between residents and nonresidents in
doing so, the courts have repeatedly upheld them

against Privileges and Imunities clains, ! citing

10 | f in contrast, the plaintiff is a resident
of the forumstate, then this type of borrowi ng statute

will not adopt the shorter limtations period of the
ot her state, even though the cause of action arose
there. |d. The Conmopnwealth’s own borrowi ng statute

borrows the other state’s limtations period wthout
regard to the current residence of the plaintiff. GL
c. 260, § 9.

101 See also Flowers v. Carville, 310 F.3d 1118,
1125 (9th G r. 2002) (“The Suprene Court has held that
states can apply their borrowing statutes to foreigners

122



Canadi an Northern, which the Suprene Court stil

recogni zes as good | aw. 192

The parallels with 88 11 and 12 are clear. Under
the borrowi ng statutes, a non-resident’s |awsuit cannot
proceed in the forumstate if it would be barred in the
other state, just as under 88 11 and 12 a non-
resident’s marriage is barred in Massachusetts if it
woul d be void or prohibited in that person’s hone
state. Thus 88 11 and 12 “borrow’ the other state’s
marriage |aws to the sanme extent that a borrow ng
statute borrows the other state’s limtations period.

The Canadi an Northern Court recognized that “‘the

right of a citizen of one state . . . to institute and
mai ntai n actions of any kind in the courts of’ another

[state]” was “fundamental” for purposes of the C ause.

whil e exenpting their own citizens”); Bennett v.

Hannel ore Enter., 296 F. Supp. 2d 406, 413 (E.D.N.Y.
2003) ("it is well settled that New York’s borrow ng
statute is not unconstitutional nerely because it

provi des non-residents with a different statute of
limtations than residents”); Helinski v. Appleton
Papers, 952 F. Supp. 266, 274 (D. M. 1997). These
rulings also extend to the accrual and tolling of a
limtations period, Onens Corning v. Carter, 997 S.W2d
560, 575-76 (Tex.), cert. denied, 528 U. S. 1005 (1999);
and to a choice-of-law rul e that incorporates another
state’s damages cap. Skahill v. Capital Airlines,
Inc., 234 F. Supp. 906, 908-09 (S.D.N. Y. 1964).

102 This is shown by the Baldwin Court’s citation
of Canadian Northern for the proposition that “[n]or
must a State always apply all its laws or all its
services equally to anyone, resident or nonresident,
who may request it so to do.” 436 U S. at 383.
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252 U. S. at 560 (quoting Corfield). Nevertheless, so
long as a state allows non-citizens “reasonabl e and
adequate” access to its courts, such access need not be
identical to the access afforded residents. 1d. at

562. While the C ause would not allow “an arbitrary or
vexatious discrimnation against nonresidents,” id. at
559, neither does the Cause require that, if a non-
resident’s right to sue is tine-barred by “the | aws
under which [the plaintiff] chose to live and work,”
that right be “revived for his benefit by the | aws of

the state to which he went for the sol e purpose of

prosecuting his suit,” even if residents of the forum

state enjoyed a longer limtations period. 1d. at 563
(enphasi s added).
Thus, even where a right is “fundanental” under

the C ause, Canadian Northern indicates that a state’s

interest in discouraging forum shopping, as enbodied in
that state’s choice-of-law rule, can be sufficient to
justify reasonable differences in howthat right is
made available to non-residents. That is just how 88§

11 and 12 operate. %

103 Thus, assum ng arguendo that marriage were a
“fundanmental ” right under the C ause, a state m ght not
be able to entirely deny non-residents the opportunity
to marry in the state. But the state could inpose
reasonabl e regul ati ons ai ned at discouragi ng forum
shopping, by deferring (as 88 11 and 12 do) to the
marri age-i npedi ment | aws of the couple’s hone state.
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3. Consi derati on of other states’
| aws and interests through choice-
of-lawrules is aitself a
“substantial state interest”
under the d ause.

Consi deration of the [aws and interests of other
states, through choice-of-lawrules, is itself a
constitutionally substantial and legitimte state
interest. Under the federal full-faith-and-credit and
due process clauses, it is permssible to apply a
particular state’s law if that state has “a significant
contact or significant aggregation of contacts,
creating state interests, such that choice of its |aw
is neither arbitrary nor fundanentally unfair.”

Franchi se Tax Bd. of Calif. v. Hyatt, 538 U S. 488,

494-95 (2003)(citations and internal quotations
omtted). |n sonme circunstances, where a forumstate
| acks such sufficient state interests, the forumstate
(even if it has jurisdiction of the parties) may not
constitutionally apply its own | aw, where such | aw
conflicts with the aw of another state with greater

interests. Phillips Petroleum 472 U.S. at 818-23.1%

104 Franchi se Tax Board, a full-faith-and-credit
case, relied on Phillips Petroleum Co. v. Shutts, 472
U S 797, 818 (1985) (due process and full-faith-and-
credit) and Allstate Ins. Co. v. Haque, 449 U S. 302,
312-313 (1981) (plurality opinion) (sane).

105 The Regi strar makes this point only to
illustrate that the constitution sonetinmes requires the
forumstate to apply another state’'s law, not to assert
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As a choice-of-law matter, in Bushkin Assoc., |nc.

v. Raytheon Co., 393 Mass. 622, 631 (1985), this Court

stated that the Commonwealth follows “a functiona
choi ce-of -1 aw approach that responds to the interests
of the parties, the States involved, and the interstate

systemas a whole.” The Court cited, as “[o0] ne obvious

source of guidance[,] the Restatenent (Second) of

Conflict of Laws (1971),” under which the parties’

“rights “are determned by the |l ocal |law of the state
which, with respect to that issue, has the nost
significant relationship to the transaction and the

parties[.]'"% |d. at 631 (quoting Restatenent

[Second] § 188(1)). In determ ning which state that
is, one factor is “‘the relevant policies of other
interested states and the relative interests of those
states in the determ nation of the particular

issue[.]’” Id. (quoting Restatenment 8§ 6(2)(c)).

that the Comonweal th is constitutionally required to
apply other states’ marriage | aws when those states’
residents conme here to marry.

16 Different principles apply when the parties
t hensel ves have nmade a choice of law, id. (and see
di scussion infra of Hodas v. Mrin, 442 Mass. 544
(2004)), but of course the parties’ attenpted choice of
| aw, such as an out-of-state couple’s travel to
Massachusetts in an attenpt to marry here, cannot be
given effect where a specific choice-of-law statute
such as 88 11 or 12 prescribes a different result. In
any event, the point here is that choice-of-Iaw
principles recognize that other states’ interests are a
l egitimate concern of the forum state.
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This Court applied some of these considerations in

Hodas v. Morin, 442 Mass. 544 (2004). There, a

gestational carrier agreenent “inplicate[d] the
policies of nmultiple States in inportant questions of

i ndi vi dual safety, health, and general welfare,” yet
the laws of the three nbpst interested states
(Massachusetts, Connecticut, and New York) were not in
accord, so the Court “look[ed] to our established
‘functional’ choice of law principles and to the
Restatenent” to determ ne which state’s |aw applied
Id. at 548-49. Although the out-of-state parties (the
marri ed Connecticut couple who were the genetic
parents, and the New York gestational nother) had
agreed that Massachusetts | aw would govern their
contract, the Court declined to give effect to that

provi sion without first deciding whether, inter alia,

“‘“application of the law of the chosen state woul d be
contrary to a fundanental policy of a state which has a

materially greater interest than the chosen state[.]

Id. at 550 (quoting Restatenent § 187(2)). Al though

the Court ultimately determ ned that Massachusetts | aw
applied on the facts of the case, the Court

acknow edged that the interests of both Connecticut and
New York, including in particular New York’s

“fundanental policy” as established by a statute
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prohi biting gestational carrier agreenments, were
“material and significant.” 1d. at 550-51.

In light of Hodas, it cannot seriously be argued
that a state cannot consider the interests of other
states—particularly in marriage and fam|ly-1|aw
mat t er s- - when adopti ng choi ce-of -1 aw rul es such as
t hose enbodied in 88 11 and 12.1°" Hodas al so
recogni zes that choice-of-law rules serve a legitinmte
interest in avoiding “forum shopping” and “the m suse
of our courts and our laws.” 1d. at 553. Here, to
par aphr ase Hodas, 88 11 and 12 represent legitimte
choi ce-of -l aw determ nati ons by the Legislature
(1) that “application of the |aw of the [out-of-state
couples’] chosen state [ Massachusetts] woul d be
contrary to a fundanental policy of a state which has a
materially greater interest than the chosen state," see
Hodas, 442 Mass. at 550 (internal quotations omtted),
as well as (2) that application of out-of-state
coupl es’ hone-state laws will hel p avoid forum shopping

and burdens on Massachusetts courts. [d. at 553.

107 See al so Rudow v. Fogel, 12 Mass. App. O
430, 436-37 (1981) (“Massachusetts is interested in
establishing for its domciliaries the obligations of
famly nmenbers to one another. New York has a simlar
interest for its domciliaries. Here, New York has the
dom nant contacts and the superior claimfor
application of its law.”) (citation and internal
guotation omtted).
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_ Nothing in Saenz suggests that choice-of-1aw
statutes are invalid under the Cl ause. Saenz declined
to accept what the Solicitor General clained was a
“speci alized choice-of-law argunent for a California
law that tied the | evel of welfare benefits for newy
arrived California residents to the level they had
received in their prior state of residence. Saenz, 526
U.S. at 509; see Couples Br. at 61. However, the Court

did so only in the context of the Fourteenth

Anendnent’s Privileges and Immunities C ause. |d.
This case, in contrast, concerns the Article IV d ause,
governing treatnent of non-residents, and the rel evant

Suprenme Court case is accordingly Canadi an Northern,

252 U. S. at 562, which specifically upholds a choice-

of -l aw statute against an Article IV challenge.
Moreover, 88 11 and 12 far nore closely resenble a

traditional choice-of-law provision than did the |evel-

of -benefits legislation at issue in Saenz. Both 8§ 11

and 12 and Canadian Northern's borrowi ng statute

preclude a specific legal status for non-residents (in
one instance, marriage; in the other, a viable cause of
action) based on the law of the state with nore
significant interests (in one instance, the state of
residence; in the other, the state where the claim

arose). This is a quintessential exercise of choice of
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| aw. Saenz, in contrast, involved a |law that made the
| evel of benefits paid to California s own residents
depend on the laws of the states in which they fornerly
resided, and California made no attenpt to justify it
as a matter of deference to the greater interests of
other states. The Court viewed the California | aw as
bur deni ng one aspect of the Fourteenth Anendnent
Clause’s right to travel: the right of the newy
arrived resident to be treated the same as the state’s
other residents. 526 U S. at 502-04. No such right is
at issue here; if the Couples noved to the
Commonweal th, they would i medi ately enjoy the sane
marriage rights as other residents. %

Ami ci and the Couples may well be right that a
state may not require its own |aws governing its own
residents to be given extra-territorial effect (Con.
Law Prof. Br. at 16; see Couples Br. at 62), but this
hardly neans the Cl ause prohibits other states from

granting such effect as a matter of comity. Amci and

108 The Couples also rely on Prof. Tribe's
argunent that, in order to fully realize a “nore
perfect Union,” the Cl ause (conbined with the
Fourteenth Amendment’s Cl ause) forbids a state from
treating visitors differently depending on the | aws of
their hone states. Couples Br. at 61 n.55 (quoting
Tribe, Am Const’'|l Law 8§ 6-37 at 1268). Prof. Tribe
bases his argunent on Saenz, see id., yet Saenz did not
deal with the treatnent of visitors, but only newy
arrived residents, and only under the Fourteenth
Anmendnent’ s C ause.
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the Couples cite no case for this proposition. Amci’s
i nconpl ete quotation of Prof. Tribe' s treatise for such
a proposition is msleading.! And the Couples’ and
am ci’'s argunent that Massachusetts may not “help
[other states] do indirectly what they nay not do
directly” (Couples Br. at 62; see Con. Law Prof. Br. at
5, 17), while it has surface appeal, is fundanentally
at odds with the entire idea of comty.

Finally, the Couples and am ci place too much
wei ght on the idea, applied by the Suprenme Court only
in evaluating tax statutes chall enged under the
Privileges and Immunities C ause of Art. 1V, that “‘the
constitutionality of one State’'s statutes affecting
non-resi dents [cannot] depend upon the present

configuration of the statutes of another State.’”

109 They quote Prof. Tribe as arguing that
“legislation that essentially forces citizens to carry
wherever they travel a cage consisting of their honme
state’s restrictive laws [is] deeply inconsistent with
the nature of our federal Union [and] such |egislation
shoul d be declared unconstitutional.” Con. Law Prof.
Br. at 17, quoting Tribe, Am Const’|l Law 8§ 6-36 at
1250 n.3. But in the quoted passage, Prof. Tribe was
explicitly referring only to “Federal |egislation” that
forced such a rule on all states. See id. at 1250 n.3
(enmphasi s added). While also adding that a state could
not effectively “inprison” its own citizens by
requiring that its |laws be given extra-territorial
effect, id., Prof. Tribe, in the cited passage, says
not hi ng about a forumstate’s voluntary choice to
respect the |laws of other states regarding those other
states’ citizens. 1d. Prof. Tribe's views on that
|atter issue are discussed supra n. 108.
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Lunding v. N. Y. Tax Appeals Tribunal, 522 U S. 287, 314

(1998) (quoting Austin, 420 U. S. at 668; also citing

Travis v. Yale & Towne Mg., 252 U S. 60, 81-82

(1920)). In all of those cases, a state’s
discrimnatory tax treatnment of non-residents was
sought to be justified on the ground that other states
could enact their own tax laws either (1) to offset the
effect of the discrimnation (Lunding, 522 U S. at 313-
14); or else (2) to grant or deny correspondi ng tax
credits so as to negate entirely the applicability of
the chal l enged state tax, i.e., to “retaliate against”
the taxing state. Austin, 420 U. S. at 667; Travis, 252
US at 82. The Court rejected this justification not
only on the ground that the Cl ause was intended to
prevent such retaliation in response to discrimnation,

e.qg. Austin, 420 U S. 667 (citing Travis), but also

that “the constitutionality of one State’s statutes

af fecting nonresidents [cannot] depend upon the present
configuration of the statutes of another State.” |d.
at 668; Lunding, 522 U. S at 314.

But neither the Suprenme Court nor any other court
has ever applied this idea outside of the
discrimnatory tax context; nobst inportant for present
pur poses, it has never been applied to state choice-of -

| aw provisions. A choice-of-law statute is by
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definition not justified by “the present configuration

of the statutes of another State,” Austin, 420 U. S. at
668 (enphasis added), but rather by the very fact that
ot her states have different statutes--whatever they may
be now and however they may change over tinme--that
govern those states’ residents (or clains that arose
there), and to which the state enacting the choice- of -
| aw statute wi shes to defer in cases involving those
other states’ residents (or clains arising there).
Unlike discrimnatory tax | aws, which may invite other
states to adopt retaliatory |egislation, choice-of-Iaw
provi sions by their nature reflect a policy of
respectful acconmopdati on of other states’ | aws.

Not hing in the | anguage or reasoni ng of Lunding,
Austin, or Travis suggests that choice-of-1aw

provi sions are invalid.!® Rather, such provisions
serve a substantial state interest in preserving

i nt erstate harnony.

10 ]I ndeed, the Austin Court stressed that
“neither Travis nor the present case should be taken in
any way to denigrate the value of reciprocity”; rather,
“[t]he evil at which they are ained is the unilateral
i nposition of a di sadvantage upon nonresidents,” and
not “reciprocally favorable treatnent of nonresidents
by States that coordinate their tax laws.” 420 U S. at
667 n.12 (enphasis added). Sections 11 and 12 do not
i nvolve any “unil ateral inposition of a di sadvantage on
nonresi dents,” but nmerely give effect to whatever
marri age inpedinments are inposed in the first instance
by non-residents’ hone jurisdictions.
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4. Sections 11 and 12 are closely
related to the state interests they
serve.

Sections 11 and 12 are closely related to the
substantial state interests identified above. As to
the Commonwealth’s interests in preserving interstate
har nony, avoiding “officious intermeddling” in matters
of paranmpount interest to other states, and avoi di ng
retaliation against the Coomonwealth and its citizens,
the fit is near-perfect: 88 11 and 12 ensure that the
Commonweal th respects other states’ |aws regarding the
marri age of those states’ own residents, instead of
assisting such persons in evading their state |aws,
which would create friction with and invite retaliation
by those states.

Sections 11 and 12 certainly are not overincl usive
in this regard, as they defer to other states’ nmarriage
i npedi ment | aws whatever those |aws may be. Nor are
88 11 and 12 underincl usive, assum ng arquendo that is
rel evant under the C ause.!! The Couples and am ci
i npl ausi bly argue underinclusivity on the basis that
“[r]esident sane sex couples are not required to

relinquish their marriage |icenses when | eaving the

11 The only authority cited by Couples and anici
for the proposition that underinclusiveness is rel evant
inthis context is dictumin a footnote in Piper, 470
U S. at 285 n.19 (invalidating New Hanpshire’s
resi dency requirenent for nmenbership in the bar).
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Commonweal th’s borders[.]” Couples Br. at 68; see Con.
Law Prof. Br. at 32. But decisions by individua
Massachusetts same-sex married couples to trave

t hrough or nove to other states are far less likely to
engender interstate friction and resentnent of

“of ficious interneddling” than would an offici al
practice of the Comonwealth allow ng all other states’
same-sex couples to marry here despite the hone states
| aws decl aring such marriages void or prohibited. That
is the practice that 88 11 and 12 prevent.

Sections 11 and 12 also are closely related to the
Commonweal th’ s substantial interests in (1) ensuring
that, for every couple married in the Commonweal th
there is an “approving State” that is wlling, able,
and readily available to enforce the rights and duties
of the spouses and their children; (2) ensuring that
t he Commonwealth’s courts are not asked to adjudicate
the rights and duties of out-of-state same-sex married
couples and their children, when those judgnents may
wel | be ignored or collaterally attacked in other
states; and (3) avoiding burdens on the Commonweal th’s
courts. Al of these interests would be jeopardized if
t he Comonweal th all owed marri ages here of sane-sex
coupl es from states whose |l aws do not recogni ze sarmne-

sex marriage. And, as shown above, whether anot her

135



state will recognize a sane-sex nmarriage contracted in
t he Conmonwealth is closely correlated wth whet her
such a marriage is “void” (8 11) or “prohibited” (8 12)
in that other state. (The suggestion of the Couples
and ami ci that the Attorney General has previously
taken a contrary position is m staken.!1?)

The specul ative possibility that a very few such
states m ght recogni ze such marri ages, see supra Arg.

I11.C. 2, is not enough to nake 88 11 and 12 so

112 The Couples and amici point to letters froman
Assi stant Attorney Ceneral to local officials stating:

For purposes of G L. c. 207, 88 11 and 12, it is

i rrel evant whet her another state would recognize a
sane-sex marriage if validly perforned in the
Commonweal th. General Laws c. 207, 88 11 and 12,
make the permissibility and validity of a marriage
i n the Commonweal th turn on whether the marriage
could be validly contracted in the couple’s hone
state—not whether it would be recognized there
after being contracted in the Commonweal t h.

RA 632 (enphasis in original); see Couples Br. at 65;
Con. Law Prof. Br. at 29. But it is plain that the
Assi stant Attorney Ceneral was addressing only the
guestion of how 88 11 and 12 operated, not what their
constitutional justification mght be. See RA 632
(AAG s letter declining to address any doubts | ocal
officials mght have about constitutionality of 8§ 11
and 12); see also RA 71-72 (sane | anguage in separate
letter from AAG addressing |ocal official’s question,
RA 69, about how to proceed if a couple cane froma
state that had indicated it would honor Massachusetts
same-sex marriages). Although 88 11 and 12 do operate
using the respective criteria of voidness and

prohi bition (not non-recognition), those criteria are,
at least in this context, closely correlated with the
i ssue of non-recognition, which is at the heart of one
(but not the only) set of state interests supporting
the constitutionality of 88 11 and 12.
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overinclusive (insofar as they serve the three
recognition-related interests identified above) as to
fail the Cause’ s requirenent that chall enged statutes
bear a “close relationship” to the state interests they
serve. Nor are 88 11 and 12 unconstitutionally
overinclusive nerely because they deny marriage rights
to out-of-state sanme-sex coupl es during whatever tine
t hose coupl es nmay happen to be physically present in
t he Commonweal th. Couples Br. at 58; Con. Law Prof.
Br. at 22; MBA/BBA Br. at 31. Only one plaintiff
Coupl e asserts that they are regularly present in the
Commonweal th, RA 102-05, and it is plainly reasonabl e
to anticipate that, but for 88 11 and 12, nany non-
resi dent sane-sex couples would cone here primarily (if
not solely) to marry, with no intention of returning
here in the future. '3

The Couples and am ci assert without support that
“less restrictive alternatives” are available. Couples

Br. at 69, Con. Law Prof. Br. at 32-33. They fail to

113 Not only is the asserted overinclusivity snmal
in degree, but it goes only to the recognition-rel ated
interests served by 88 11 and 12, not the interstate
harnony interests. Were a state has nade plain that
it does not wish its residents to enter sane-sex
marri ages, for the Comonweal th to neverthel ess all ow
t hose residents to enter such marriages here is likely
to produce friction with that state, even if the
Commonweal th attenpted sonehow to make the resulting
marriage valid only at tinmes when the coupl e was
physi cal ly present here.
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identify any alternative approach, |let alone one that

woul d serve all of the Cormonwealth’s interests (both

those related to interstate harnony and those rel ated
to recognition) and serve themas well as do 88 11 and
12. See id.
For all of these reasons, the Privil eges and
Imunities claimfails.
V. THE REG STRAR PROPERLY READS 8§ 12, IN
ACCORDANCE W TH I TS EXPRESS WORDS, AS BARRI NG
| SSUANCE OF LI CENSES TO COUPLES WHO ARE

“PROHI BI TED® FROM MARRYI NG | N THEI R HOVE
STATE.

The Registrar properly interprets 8§ 12 as
establishing a marriage bar that is different fromthat
of 8§ 11; the Couples’s position that 8 12 merely exists
to enforce 8 11 is untenable. Couples Br. at 69-78.
Sections 11, 12 and 50 (the last of which serves to
enforce 8 11, but not 8§ 12) provide as follows
(enmphasi s added):

§ 11: No marriage shall be contracted in this
commonweal th by a party residing and
intending to continue to reside in another
jurisdiction if such marriage would be void
if contracted in such other jurisdiction, and
every marriage contracted in this
commonweal th in violation hereof shall be
null and void.

§ 12: Before issuing a license to marry a
person who resides and intends to continue to
reside in another state, the officer having
authority to issue the license shall satisfy
hinsel f, by requiring affidavits or
ot herwi se, that such person is not prohibited
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fromintermarrying by the | aws of the
jurisdiction where he or she resides.

§ 50: Any official issuing a certificate of
notice of intention of marriage know ng that
the parties are prohibited by section el even
fromintermarrying, and any person authorized
to solemize marriage who shall sol emize a
marri age knowi ng that the parties are so
prohi bited, shall be punished by a fine of
not | ess than one hundred or nore than five
hundred dollars or by inprisonnment for not
nore than one year, or both.

Sections 11 and 12 clearly have different meanings,
effects, and enforcenent nechanisns, rationally
expl ai nabl e by the fact that treating a nmarriage as
“void” has far nore serious consequences than nerely
“prohibiting” that marriage. The Registrar thus
properly interprets 8 12 to bar marriages that are
“prohi bited” by other states’ |aws, even where those
| aws do not treat particular marriages as “void,” which
woul d trigger § 11.114

Section 11 applies directly to the marri age
license applicants; it prohibits themfromcontracting
a marriage here that would be void if contracted in
their hone jurisdiction, and it declares any marri age

so contracted here to be void. A clerk who issues a

114 \Whil e npst states treat sane-sex nmarriage as
“void” or the equivalent (e.qg. “invalid’), see Add. B
the laws of sone states (e.qg., Connecticut, New
Hanpshire, New Jersey, New Mexico, New York, Rhode
| sl and, and Wom ng) nerely prohibit sane-sex nmarriage
(expressly or by necessary inplication), wthout
declaring it “void.” See Add. B
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marriage |icense knowing that 8 11 prohibits the
marriage, or a person who solemizes the marriage
knowing it to be so prohibited, is liable to crimna
puni shmrent under § 50. !

Section 12, in contrast, applies directly to the
clerks, and requires themto satisfy thensel ves that
the applicants are not prohibited frommarrying in
their hone state. Section 12 does not declare any
marriage contracted here in violation of 8 12 to be
“void,” here, nor does it otherw se specify the |egal
effect of the prohibited nmarriage, nor is it crimnally
enf or ceabl e.

“Voi d” means “[0]f no legal effect; null.”

Black’s Law Dictionary 1568 (7'" ed. 1999). To

“prohibit” neans only “[t]o forbid by law.” 1d. at
1228. The Registrar generally agrees with the Coupl es
(Br. at 71 n.62) that to treat a marriage as “void” is

a serious step that should not be taken unless a

115 Contrary to the Couples’ claim(Br. at 74-76),
the use of the word “prohibited” in 8 50 does not
suggest that 8§ 12 nerely inplenments § 11. Section 50
refers to parties “prohibited by section eleven from
intermarryi ng” (enphasis added). That does not change
(1) the plain | anguage of the prohibition in § 11
agai nst marrying here where the marri age woul d be
“void” if contracted in the couple’s hone state, or (2)
the plainly different | anguage of the prohibition in
8§ 12 against issuance of |icenses to couples who the
clerk is not satisfied are not “prohibited from
intermarrying by the laws of the jurisdiction where he
or she resides.” (Enphasis added.)
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statute requires it.'"® A marriage nay be “prohibited”
W t hout being “void.” For exanmple, GL. c. 207, 8§ 7,
prohi bits sol emization of a marriage where one or both
parties are mnors unless there is a court order under
G L. c. 207, 88 24 and 25; but if a mnor neverthel ess
marries wthout such an order, no statute says the
marriage is “void.” The marriage is nerely voidabl e by
a court, as recognized by GL. c. 207, 8 16. See 1 C

Kindregan & M Inker, Fanmily Law and Practice § 19:2 at

738, 8§ 19:3 at 739-40 (3'Y ed. 2002). In contrast,
I ncest uous and pol yganous marri ages are expressly

declared void by GL. ¢c. 207, § 8.

116 Not ably, several other states have found sane-
sex marriages “void’ even without any statute expressly
so declaring. The California Supreme Court recently
concluded that under a California |aw intended to
“prohibit” sane-sex marriage, “we believe it plainly
follows that all sane-sex marriages authorized,
sol emi zed, or registered by city officials nust be
considered void and of no legal effect fromtheir
inception. . . . [E]very court that has considered the
guestion has determ ned that when state law limts
marriage to a union between a man and a wonan, a sane
sex marriage perforned in violation of state lawis
void and of no legal effect.” Lockyer v. Gty and
County of San Francisco, 95 P.3d 459, 495 (Cal. 2004)
(enmphasi s added) (citing cases from4 other states);
see id. at 496-97. See also Li v. State of Oregon, 110
P.3d 91, 99, 102 (Ore. 2005) (even prior to adoption of
constitutional amendnment limting marriage to opposite-
sex couples, marriage |licenses issued to sane-sex
couples were not legally valid, but were issued w thout
authority and were therefore “void ab initio”).
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The distinction is significant.!” A void marriage
is subject to collateral as well as direct attack; a
voi dable marriage, in contrast, is subject only to
direct attack in a declaratory judgnment action, an
annul nent proceeding, or its equivalent. 1d. § 19:2 at
736, 8 19:3 at 738-39. And “[t]he issue of a validity
of a marriage that is nmerely voi dabl e cannot be raised
after the death of a party.” 1d. 8§ 19:3 at 739.

The Couples’ claimthat 8§ 12 nerely inplenents
8§ 11's bar on “void” marriages, rather than containing
its own bar on “prohibited” marriages, is contrary not
only to the plain words of 8 12 but also to that
section’s obvious purpose of respecting the marriage
| aws of other states and preventing their evasion in
t he Conmmonweal th. Notably, the 1913 statute was
entitled “An Act to Make Uniformthe Law Relating to
Marriages in Another State or Country in Evasion or
Violation of the Laws of the State of Domicile.” St.
1913, c. 360 (enphasis added). This title confirnms
that the | aw reaches nmarriages that are “prohibited” by
another state (i.e., that would be in “Violation of the

Laws of the State of Domicile”), not nmerely those that

17 For exanple, being married is one of the
circunstances that allows a mnor to consent to nedical
care under G L. c. 112, § 12F, and nothing in that
statute distinguishes between mnors who did and did
not have a court order permtting their nmarriage.
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are “void” in another state. The title is part of the
act and may be considered in interpreting it. E.Q.,

Kerins v. Lima, 425 Mass. 108, 114 (1997).%8

The Couples err in claimng that this
interpretation of 8 12 is a recent invention of the
Regi strar, ained solely at same-sex couples. Two
pi ni ons of the Attorney General, from 1936 and 1973,
confirmthat 8 12 has force independent of § 11. In

1935-36 Op. Att'y Gen. at 20 (Jan. 13, 1936), the

Secretary of the Comonweal th specifically asked on
behal f of the Registrar!® whether § 12 (but not § 11)
required that residents of Connecticut who sought to
marry in Massachusetts were required to file records of
bl ood tests before a marriage |icense could issue, as
was then required under Connecticut (but not
Massachusetts) law. Id. at 21, 22. The Attorney
CGeneral, after quoting both 8 11 and 8§ 12, answered in
t he negative, on the ground that the Connecti cut

statute “does not in terns prohibit a person who has

118 The Couples’ reliance on the legislative
history of 8 10 (Br. at 72 n.63), which applies only to
Massachusetts residents, not only sheds no |ight on
8§ 12, but need not be considered where there is no
anbiguity in 8 12°s use of the term“prohibited.”

Bost on Nei ghbor hood Taxi Ass'n v. DPU, 410 Mass. 686,
690 (1991) (where statute i s unanbi guous, court wl|
not consider |egislative history).

119 The Regi strar served under the Secretary until
being transferred to DPH by St. 1976, c. 486.
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not filed such records frommarrying, nor does said
statute or other |aw of Connecticut declare that a
marri age so contracted shall be void. Since that is
so, the provisions of sections 11 and 12 are not
applicable[.]” 1d. at 21 (enphasis added). Thus the
Attorney General’s 1936 Opi nion expressly recogni zed

t he precise distinction between 88 11 and 12 relied on
by the Registrar today. '?°

Simlarly, in 1973-74 Qp. Att’y Gen. No. 4 at 48

(July 26, 1973), the Attorney General was asked about
the applicability of other states’ marriage laws to
mal es between the ages of 18-21 who sought to marry
here even though their parents resided in another
state. |d. The Opinion began by noting that “[a]
person, domciled in another state, who cones to
Massachusetts to marry is subject to the marriage | aws
of his domiciliary state. GL. c. 207, 88 11 and 12.”
This citation al one suggests that generally it is not

only 8 11, but also 8 12, that nmakes such persons

1200 The Attorney General’s conclusion that, for
pur poses of 8§ 12, another state’ s procedural
prerequisite to issuance of a marriage |license did not
create a “prohibition” against marriage, is being
foll owed by the Registrar today; only substantive
i npedi ments to marriage are treated as triggering § 12
(or for that matter 8 11). See RA 572-627 (Registrar’s
list of other states’ inpedinents for purposes of 88 11
and 12); RA 648-49 (Registrar’s 2004 training materials
for local clerks discussing § 12).
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effectively subject to their home states’ marri age
laws. But the Opinion went on to state nore
specifically that, unless a mal e between the ages of 18
and 21 established a new domcile in Massachusetts
before marrying, he “would be restricted to marrying in
conformty with the laws of the state of his father’s
domcile. See GL. c. 207, §8 12.” 1d. at 49. The

Opi nion thus recogni zed that 8§ 12 itself made ot her
states’ age-related marriage inpedi ment | aws applicable
to those states’ residents who conme here to marry.

This reference to § 12, but not § 11, is not

surprising, because marriages by a person under the
statutory age for consenting to marriage are ordinarily
“prohi bited,” but not “void.”* Although the Opinion
ultimately found it unnecessary to answer the question
regarding 88 11 and 12, id. at 50, it clearly

recogni zed, contrary to the Couples’ argunent, that

8 12 has force independent of 8§ 11.'22 Thus the

121 The “general rule” has |long been that a
marriage by a statutorily underage person is not
“void,” but nerely voidable. 55 C.J.S. Marriage § 14
at p. 565, 566 & nn.21-28 (1998) (relying primarily on
cases from 1920s-1940s). That is the rule in
Massachusetts. 1 Family Law and Practice 8§ 19:2 at 738,
§ 19:3 at 739-40.

122 The 1973 Opinion al so noted in passing, and
wi thout citing the 1936 Opinion, that the statutes
required “adhere[nce] to the laws of the domiciliary
state, GL. c. 207, 8 12, or the marriage is void, G L.
c. 207, 8 11.” 1d. at 49. To the extent this suggests
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Registrar’s interpretation of 8 12 was recogni zed
twice, in 1936 and 1973, |ong before Goodridge was
deci ded. '#®

There is nothing to the contrary in the decisions
of other states’ courts involving questions under
8 11's voidness provision. The Couples cite Mazzoli ni

v. Mazzolini, 155 N.E. 2d 206, 208 (Chio 1958), but

there the question was whet her a Massachusetts marri age
of Chio residents was valid (vs. “void”) in
Massachusetts; the court, in concluding that § 11 did
not render the Massachusetts marriage “void,” had no
occasion to discuss 8 12 (marriages in violation of

whi ch are not thereby nmade “void”) and did not discuss
8§ 12 in any way. |d. at 208-09. Simlarly, in the New
York cases cited by the Couples, the courts concl uded

t hat cl ai med Massachusetts marri ages of New York

residents were “void’ under 8 11, and thus those courts

that marriages perforned in violation of 8§ 12 are
necessarily void under 8 11, it goes further than the
Registrar’s view. Although sone nmarriages that are
prohi bited by other states’ |aws are al so nade void by
those laws and thus would be nade void by 8§ 11, that is
not true in all cases of prohibited marriages.

123 The Coupl es accurately note (Br. at 76) that
t he i npedi nents poster distributed by the Registrar (RA
569) cites only §8 11, but the Registrar’s May 2004
letter to clerks advising continued use of that poster
also cites 8 12 (RA 628), and the training materials
for clerks also instructed them on the neaning and
application of 8 12. RA 648-49.
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had no reason to discuss, and did not discuss, 8§ 12. %%
The Registrar’s reading of 8 12 is neither

“i ncongruous”®® nor renders 8 11 “neaningl ess.”

Couples Br. at 77-78. Although a couple whose narriage
here is barred by 8 11 would nost likely also find
their marriage here barred by 8§ 12--i.e., if a marriage
woul d be “void” if contracted in the couple’s hone
state, it is nost likely “prohibited” there as well--

8 11 still has anple operation independent of § 12.

Most inportantly, marriages barred by §8 11 are void in

Massachusetts (unlike marriages barred by 8§ 12)*'° and

124 See Beaudoin v. Beaudoin, 62 N Y.S 2d 920,
923 (N.Y. App. Div. 1946); Canwight v. Canwight, 76
N.Y.S. 2d 10, 12 (N. Y. App. Div. 1947) (relying on
Beaudoi n, but ms-citing to Mass. G L. c. 207, §8 9);
Seagriff v. Seagriff, 195 N Y.S. 2d 718, 720 (N. Y. Fam
Ct. 1960).

125 The Couples’ claimthat it is “incongruous”
that “a non-resident can be properly eligible to marry
in the Comonweal th under § 11 but then | ose that
eligibility by operation of 8§ 12" is nerely a semantic
argunent; that 8 11 may not bar a marriage does not
create eligibility to marry. C . King v. Conm, 428
Mass. 684, 696-97 (1999) (that tort claimmght be
Wi thin exception to one of imunities in c. 258, 8§ 10,
did not nean clai mwas not barred by anot her of those
munities; imMmunities “operate in the alternative”).

126 Contrary to the Couples’ claim Br. at 77-78,
the Regi strar has not asserted that marriages in
violation of § 12 are “void,” a reading that woul d
render 8 11 superfluous. The Registrar’s Application
for Direct Appellate Review at 2 n.2, on which the
Couples rely for this argunent, asserted only that
marriages contracted in violation of 8 12 were entered
into illegally; such marriages m ght be voi dabl e, which
Is quite different than being void under § 11.
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a clerk’s issuance of a license to parties barred from
marrying by 8 11 (unlike the issuance of a license to
parties barred frommarrying by 8 12) is a crimnal
of f ense. 1%’

The Couples therefore fail in their claimthat the
Registrar is msinterpreting 8 12.

VI.  THE CLERKS MAY NOT ASSERT A SELECTI VE
ENFORCEMENT CLAIM IN TH' S CASE

If the Court finds it necessary to reach the
guestion, the Cerks may not assert an equal - protection
sel ective enforcenent claim either (A) in their
official capacities, (B) in their individual

capacities, or (C on behalf of out-of-state coupl es.

127 The Couples (Br. at 74) note amici’'s citation
to two treatises nentioning the Uniform Marri age
Evasion Act; am ci say these treatises conclude that
the act applies only to “void” marriages. Conf. & Fam
Law Prof. Br. at 12 n.7 (citing Mary E. R chnond & Fred
Hal |, Marriage and the State 196 (1929); 1 Chester G
Vernier, Anerican Famly Laws 210-11 (1931)). To the
contrary, Marriage and the State refers only to the
Act’s equivalent of 8 11 as applying only to void
marriages, id. at 196; on the next page it interprets
the Act’s equivalent of 8§ 12 as preventing marri ages
that are “forbidden” in the couple’ s hone state
(al though the authors state that, in practice at that
time, a couple could evade this provision by swearing
that their marriage was not thus “forbidden”). 1d. at
197. Anerican Fanmly Laws briefly discusses only the
Act’'s equivalents of 88 10 and 11, which it says
(wi thout explanation) are the “two main sections of
th[e] act,” id. at 210; it entirely ignores the
equi valent of 8 12, and thus is no authority for how
8§ 12 is to be construed.
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A The Cerks in Their Oficial Capacities
Do Not Assert that Their Owmn Equa
Protection Ri ghts Have Been Vi ol at ed,
Nor Do They Have Such Ri ghts, Under the
Spence Doctri ne.

The Cerks in their official capacities cannot
assert a selective enforcenent claim for two reasons.
First and nost obviously, the alleged selective
enforcenment is not directed against the C erks
t hensel ves, but against private third parties.

Second, even if the alleged sel ective enforcenent
were directed against the Cerks, the Clerks in their
of ficial capacities cannot assert any equal protection
cl ai rs agai nst the Commonweal th or its officials,
because the Cerks in their official capacities have no

equal protection rights. |In Spence v. Boston Edison

Co., 390 Mass. 604, 610 (1983), this Court recognized a
“l ong-standi ng and far-reaching prohibition on
constitutional challenges by governnental entities to
acts of their creator State.” This includes chall enges
to the constitutionality of state statutes and “the
constitutionality of the acts of another of the State’s
agencies.” 1d. The prohibition applies where the
constitutional protection sought to be invoked applies
to individuals; thus in Spence, the BHA, because it was
not a “citizen” or “person,” was not allowed to raise

equal protection and due process challenges to the
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rate-setting procedures of the state DPU. 1d. at 607-
10.'?® Local governnental entities sinply do not have
equal protection rights against the Coomonweal th. 1d.
at 608. “In 1923, the United States Suprene Court held
that a ‘City cannot invoke the protection of the

Fourteenth Amendnent against the State.’” Newark v. New

Jersey, 262 U.S. 192, 193, 196 (1923). This principle
has often been reiterated.” Spence, 390 Mass. at 609
(citing cases). The Court has “since applied the
Spence doctrine in a wide range of cases.” NMBTA v.

Audi tor of the Comm 430 Mass. 783, 792 (2000) (citing

cases). ! The Cerks therefore nmay not chall enge on

128 “The constitutional provisions invoked by the
BHA give rights to the citizens which may not be
infringed by the government. The words used to
describe those entitled to these protections are
‘peopl e’ (Mass. Declaration of Rights, art. 1),
“individual’ (Mass. Declaration of R ghts, art. 10),
‘subject’ (Mass. Declaration of Rights, art. 12),
‘citizens’ or ‘persons’ ( U S Const. anmend. XlV). The
BHA does not have these rights.” Spence, 390 Mass. at
608 (enphasis in original).

129 One post- MBTA case is al so noteworthy, because
it barred governnent officials fromasserting an equal
protection claim Conm v. Gonsalves, 432 Mass. 613,
618 n.7 (2000) (prosecutors could not assert equal
protection challenge to court rule; equal protection
cl ause only protected ‘persons’). Spence is subject to
certain limted exceptions, none of which apply here.
The first involves certain art. 30 clainms, brought by
the affected branch, Gonsalves, 432 Mass. at 619; or on
behal f of the judiciary. LaGant v. BHA 403 Mass.

328, 331 (1988). The second involves clains under the
Home Rul e Anendnent, Mass. Const. anend. art. 89, see
Clean Harbors of Braintree, Inc. v. Bd. of Health of
Braintree, 415 Mass. 876, 880-881 (1993), apparently
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equal protection grounds the enforcenent of 88 11 and

12.
The Cerks’ various attenpts to avoid the Spence
doctrine are unsuccessful. First, GL. c. 231A does

not create an exception. This Court has applied Spence

to bar declaratory judgnent actions, and it has mde

clear that Spence applies regardless of the formof the

action.®® [|f local officials could evade Spence’s

“l ong-standi ng and far-reaching prohibition,” “applied
in a wde range of cases,” MBTA, 430 Mass. at

792, sinply by pleading a declaratory judgnent claim

Spence would be reduced to a nullity. Even if |ocal

officials believe that state action affecting those

because that anmendnent (unlike the equal protection
clause) explicitly confers constitutional protections
on nunicipalities.

130 In Trustees of Wircester State Hosp. v. The
&overnor, 395 Mass. 377, 380 (1985), in holding that
public hospital trustees could not bring a declaratory
j udgnment action claimng an unconstitutional taking of
hospital property, the Court nade clear that, under
Spence, “[t]he plaintiffs, as a governnental corporate
entity, lack standing to seek declaratory or injunctive
relief, or relief by way of mandanus, based on those
constitutional challenges.” Trustees of Wrcester
State Hosp., 395 Mass. at 380-81 (citing and quoting
Spence; enphasis added). See also Gty of Boston v.
Bd. of Educ., 392 Mass. 788, 789, 793 & n.6 (1984) (in
city's declaratory judgnent action regarding duty to
pay for special education services, Spence would have
barred any attenpt by city to assert constitutional
clains); Conmirs of Hanpden County v. Town of Agawam
45 Mass. App. C. 481, 481, 483 (1998) (comm ssioners’
action seeking declaratory relief on ground that state
statute was unconstitutional was barred by Spence).
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officials’ performance of their duties violates the

equal protection clause--i.e., even if there is an
“actual controversy”--Spence still bars the chall enge,

because local officials in their official capacities
sinply do not have equal protection rights agai nst
state governnent. Spence, 390 Mass. at 607-10.

Nor are the Clerks aided in this regard by

District Attorney for the Suffolk District v. \Watson,

381 Mass. 648 (1980). There, a district attorney
sought a declaration that a death penalty statute was

constitutional, and four nurder defendants asserted

that the statute violated their state constitutiona

ri ght against cruel or unusual punishnments. *“The
plaintiff [district attorney] asserts and the

def endants deny that [the statute] is consistent with
art. 26 of the Declaration of Rights.” 1d. at 659.

Decl aratory relief was appropriate not nerely because
the enforcenment authority’s duties were inplicated, but
because there was an actual controversy between the
enforcenment authority and the targets of that

enf orcement over whether the statute violated the
targets’ constitutional rights, id., and because a

decl aratory judgnent could nost efficiently resolve
that controversy and thus potentially avoid the need to

foll ow the nunmerous “extraordi nary procedures” that the
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statute required in crimnal prosecutions where the
Commonweal t h sought the death penalty. 1d. at 660.

This case is nothing |ike Watson. Here, the
Clerks assert that enforcement of the statutes is
unconstitutional; the Cerks sue state enforcenent
officials, rather than the couples who are the targets
of the allegedly unconstitutional enforcenent; and
there is no actual controversy between the Cerks and
t he coupl es agai nst whomthe Cerks are statutorily
obligated to enforce the law. Nothing in Watson
suggests that public officials may sue to establish
that state | aws or enforcenent actions are
unconstitutional.

A public official’s duty is to enforce duly-
enacted and presunptivel y-constitutional statutes, !
not to sue to establish that those statutes, or state
officials’ actions to enforce them violate private
parties’ constitutional rights. This is particularly
so where there is no obstacl e whatsoever to those
parties comng forward to assert their own
constitutional rights, as the Couples have done here.

To the extent the O erks assert uncertainty over

131 See Tsongas v. Sec'y of the Comm, 362 Mass.
708, 713 (1972) (officials “had no authority to depart
fromthe statutes on the ground that the statutes were
unconstitutional ”); Assessors of Haverhill v. New Eng.
Tel. & Tel. Co., 332 Mass. 357, 362 (1955) (sane).

153



“their right to, and how to, exercise the discretion
conferred upon themby statute,” Cerks Br. at 12
(enphasi s added), the Registrar has never disputed the
Clerks’ ability to assert any statutory clains. But
the Cerks failed to preserve those issues for this
appeal , see supra pp. 5, 22-23, and in any event those
i ssues are quite distinct fromthe equal protection
sel ective enforcenent claimthe Cerks do seek to
press. Thus their claimthat their “discretionary
authority under GL. c. 207, 88 12, 35, to rely on
coupl es’ affidavits has been usurped” (Cerks Br. at
14) is not properly before this Court and, to the
extent they assert that such “usurpation” and the
changed duties of their offices are injuries sufficient
to confer standing (Clerks Br. at 14-15), that could be
true only as to their statutory claim not as to their
attenpt to assert equal protection rights they do not
have.
B. The Clerks in Their Individual
Capacities Lack Standing, Because They
Fail to Allege Sufficient Actual or

| Mm nent Harmto Thensel ves fromthe
Def endants’ Acti ons.

The Cerks in their individual capacities |ack
standing to assert an equal protection claim because
they fail to allege that the cl ai nmed sel ective

enforcenent is directly causing or will cause any
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concrete harmto thempersonally. Standing is “an

i ssue of subject matter jurisdiction” and is “of

critical significance.” dnther v. Commir of Ins., 427

Mass. 319, 322 (1998). “[Only persons who have
t hensel ves suffered, or who are in danger of suffering,
| egal harm can conpel the courts to assune the
difficult and delicate duty of passing upon the
validity of the acts of a coordinate branch of
governnment.” |d. (citations and internal quotations
omtted). '
Alleging [i]njury alone is not enough; a

plaintiff nust allege a breach of duty owed

to it by the public defendant. .

Injuries that are specul ative, renote, and

indirect are insufficient to confer standing.

. Not every person whose interests m ght

concelvably be adversely affected is entitled

to [judicial] review . . . Mreover, the

conpl ai ned of injury nust be a direct

consequence of the conpl ai ned of action.
G nther, 427 Mass. at 323 (citations and internal
quotations omtted).

Here, once again, the Cerks encounter the problem
that the alleged selective enforcenent is not directed
agai nst them even as individuals, but only against

out -of -state couples. Watever the scope of the duty

132 The fact that this is a declaratory judgnent
does not make the Clerks’ standing any less critical to
the Court’s jurisdiction; GL. c. 231A itself does not
provi de an i ndependent basis for jurisdiction. Enhos v.
Sec’y of Env’'|l Aff., 432 Mass. 132, 134-35 (2002); see
Pratt v. Gty of Boston, 396 Mass. 37, 42-43 (1985).
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the Registrar owes to the Cerks individually to ensure
that his enforcenent efforts against themare even-
handed, the Clerks allege no breach of any such duty
here. They do not allege that the Registrar is
enforcing 88 11 and 12 agai nst only sonme clerks who are
violating those sections, but not other clerks, based
on sone invidious or arbitrary classification of

clerks. In short, the Cerks do not “allege a breach

of duty owed to [then] by the public defendant[s].”

G nther, 427 Mass. at 323 (enphasis added).

Moreover, the Clerks’ allegations of actual or
t hreatened harmto them as individuals are
“specul ative, renote, and indirect [and thus]
insufficient to confer standing.” Gnther, id. The
t heoretical possibility that they could be prosecuted
under G L. c. 207, 8 50, for failure to enforce § 11 as
directed by the Registrar is insufficient. Al though a
“credi bl e threat of prosecution” is enough to confer
standi ng, “imaginary or specul ative” fears of

prosecution are insufficient. Babbitt v. United Farm

Workers, 442 U 'S. 289, 299 (1979).'33 Here, the

1331t may be that where there is a credible
threat of prosecution of a public official for failure
to inplenent a statute, that official, who faces such
| oss of personal liberty or property in his or her
i ndi vi dual capacity, has standing to challenge the
constitutionality of the statute or of its
i npl enentation. That issue need not be reached here.
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Attorney Ceneral’s cease-and-desist letter alluded
briefly to GL. c. 207, § 50, only to obviate any
guestion that m ght be raised about whether clerks are
responsi ble for enforcing 8 11 (which does not itself
mention clerks). RA 630. The Attorney Ceneral’s
letter did not in any way threaten prosecution or refer
to crimnal sanctions. No prosecution has occurred. '3
The Clerks’ other clains of harmare |Iikew se
insufficient to give them standing individually. The
claimthat the duties of their offices have been
usurped or altered (Br. at 14-15) is a claimof injury
to their offices, not to themindividually. The bare
all egations that, if they enforce 88 11 and 12, they
risk their reputations and their ability to be re-
elected (Br. at 15-16), are sinply too renote,
specul ative, and indirect. The Cerks’ volum nous
affidavits do not cite a single instance in which any
one of themwas subjected to the slightest public
criticismfor enforcing 88 11 and 12. RA 171-283.

Mor eover, the public may be expected to know that the

134 The Cerks (Br. at 14) cite Doe v. Bolton, 410
U S 179, 188 (1973) for the proposition that “neither
actual nor inmnent prosecution is a prerequisite for
standing to challenge the statute.” But the fear nust
still be real. 1n Doe, unlike here, physicians had
actual ly been prosecuted under a prior version of the
chal l enged statute, id. at 188-89, making the fear of
prosecution far nore concrete than it is here.
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Clerks’ duty is to enforce the law, even if they

personal ly disagree with it or believe it to be

unconstitutional. E.qg., Tsongas, 362 Mass. at 713;
Assessors of Haverhill, 332 Mass. at 362.
The C erks’ purported fear of personal liability

in suits by couples denied narriage |icenses is also
insufficient. Br. at 15-16. The Cerks nmerely recite
that such suits are possible, wthout identifying any
out -of -state couple or anyone el se who has hinted at or
threatened, let alone filed, such a suit. E.g., RA 179
(Johnstone Aff. § 24). Indeed, nore than half of the
Cl erks do not even claimto have received any
inquiries, let alone narriage |icense applications,
from any out-of-state sane-sex couples. Those d erks’
professed fears of litigation are particularly weak. '
Even for the other Cerks, the purported fear of
personal liability is highly speculative.® |t is far

nore |likely that any such couples wishing to litigate

135 RA 205-06 Y 16-21; RA 230-31 Y 16-21; RA
238-40 11 16-22; RA 255-56 1 16-22; RA 263-65 1 16-
22; RA 272-74 1 16-22; RA 281-83 {1 22-27.

136 The O erks cannot explain (1) why any
plaintiff would seek nonetary as opposed to injunctive
relief (after all, same-sex couples’ interest is in
getting married, not in noney damages, as the Couples’
suit shows); (2) why they would not be protected by
qualified imunity (as it is not “clearly established”
that their inplementation of 88 11 and 12 viol ates
anyone’s rights); or (3) why, if sonmehow found |iabl e,
t hey woul d not be indemified under G L. c. 258, § 9.
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woul d sue the Registrar, just as the Coupl es have done.
In short, the renote possibility of litigation against
the Clerks is insufficient to confer standing.

Finally, to the extent the O erks argue that
standi ng can be based solely on a belief that conplying
with the Registrar’s enforcenent directives would force
themto violate their oaths of office, they are wong.
In all of the cases the Cerks cite, officials were
found to have standing not sinply because they felt
pressured to violate their oaths of office but because
they faced concrete threats of individual harm (and in
sonme cases harmto their official functions as well) if
they did not conply with the assertedly

unconstitutional | aw Bd. of Educ. v. Allen, 392 U. S

236, 241 n.5 (1968) (expulsion fromoffice and | oss of

funding for school districts); Printz v. United States,

854 F. Supp. 1503, 1508 (D. Mont. 1994) (contenpt

proceedings); Mack v. United States, 856 F. Supp. 1372

(D. Ariz. 1994) (crimnal sanctions);?® darke v.

137 The Cerks fail to note the rel evant
subsequent history of Mack and Printz. They argue (Br.
at 18-19) that standing to challenge a federal statute
was found in Mack even though the Departnent of Justice
had indicated it would not enforce the crimnal penalty
provi sions of the statute against |aw enforcenent
officers, but they omt that the Ninth Grcuit held in
a consol i dated appeal that neither Mack nor Printz
faced any “credible threat of prosecution” and
accordingly that there was no ripe “case or
controversy” concerning Mack and Printz’s claimthat
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United States, 705 F. Supp. 605, 607, 608 (D.D.C. 1998)

(loss of salaries and staff, as well as harmto

officials in their capacity as taxpayers), aff'd on

ot her grounds, 886 F.2d 404 (D.C. Cr. 1989), vacated

s noot, 915 F.2d 699 (D.C. Cr. 1990); School Comm of

York v. York, 626 A 2d 935, 943 (Me. 1993) (expulsion

fromoffice).®®® As one of these courts stated, “In

the crimnally enforceable provisions of the statute
were unconstitutionally vague. Mack v. United States,
66 F.3d 1025, 1033 (9'" Gr. 1995). The Ninth Crcuit
did not disturb the District Court’s holding that Mack
had standing to pursue his separate Tenth Amendnent
challenge to the statute “because of his position as
the state official to whom Congress has del egated the
obligation to enforce federal law.” 856 F. Supp. at
1378. That ruling that a state official could

chall enge a federal statute as violating a state’s
Tenth Anmendnent rights is unremarkabl e and does not
help the Cerks’ claimto standing here. For

conpl eteness, the Registrar notes that the Ninth
Circuit’'s decision on the nerits of the Tenth Amendnent
claimwas | ater reversed in Printz v. United States,
521 U. S. 898 (1997), with no discussion of standing.

138 Not ably, none of these cases involved the type
of claimthat would necessarily be barred by Spence,
i.e., a claimunder a constitutional provision
conferring rights only on private “persons” or
“citizens”. Allen involved a clai munder the
Est abl i shnent C ause, 392 U. S. at 241-42, the
protection of which is not thus limted; and the school
board nmenbers’ separate attenpt to assert a Free
Exercise Clause claimwas rejected on the ground that
they alleged no interference with their own free
exercise rights. 392 U S. at 248-29. Mack and Printz
were suits against the federal (not state) governnent,
and, as explained in the preceding footnote, the only
claimthat was actually allowed to proceed sought to
vindi cate states’ and state officials’ Tenth Arendnent
ri ghts agai nst the federal government. d arke involved
| ocal officials’ assertion of what the court viewed as
the officials’ own First Anendnment right to vote as
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Al len, the Court found that |egislators who had taken
an oath to uphold the Constitution had standing to
chal l enge the constitutionality of a | aw when they

risked a concrete injury by refusing to enforce the

law.” darke, 705 F. Supp. at 608 (enphasis added). !*

The C erks do not sufficiently allege any such
“concrete injury” here.

C. The O erks Have No Standing to Assert
the Rights of Couples, Were There is No
Significant Barrier to the Couples
Asserting Their Owm Rights, as The
Coupl es Have In Fact Done Here.

Finally, the Cerks have no standing to assert the
equal protection rights of out-of-state couples,

because there is no significant barrier to those

t hey pl eased on local legislative matters. 705 F

Supp. at 607-08. School Comm of York involved a Mine
Hone Rul e Anendnent claim because such an anendnent
expressly confers rights on nmunicipalities, Spence does
not apply. Cf. dean Harbors, 415 Mass. at 880-881.

139 The Cerks note that in Akron Bd. of Educ. v.
State Bd. of Educ., 490 F.2d 1285, 1290-91 (6'" Cir
1974), Allen was relied upon to find standi ng even
where it was “less clear that public officials would
suf fer personal consequences if they refused to conply
with the allegedly unconstitutional state law.” derks
Br. at 20 n.3. In that 2-1 decision, however, the
Al len theory of standing was but one of three
alternative theories relied upon by the mgjority, 490
F.2d at 1290, and in doing so the majority relied in
part upon the possibility of suits against the
plaintiffs, officially and individually, if they

conplied with the allegedly unconstitutional |aw. 1d.
The majority concluded by finding standing “in the
uni que facts of this case,” id. at 1291, and over a

vi gorous dissent, id. at 1293. The decision | eaves the
exact basis for finding standing unclear.
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coupl es asserting their own rights, as the Couples’ own
suit shows. This Court has consistently held that
standing to assert the rights of third persons

(“representational” or “jus tertii” standing) “is

I nfrequently granted” and requires, inter alia, that

“there nmust be sone genui ne obstacle that renders the
third party unable to assert the allegedly affected

right on his or her own behalf.” Planned Parenthood

League of Mass. v. Bell, 424 Mass. 573, 578 (1997)

(citation and internal quotations omtted). See also

Gay and Lesbhi an Advocates and Defenders v. Atty. Gen.,

436 Mass. 132, 134 n.4 (2002) (“‘ Representative
standing is generally limted to cases in which it is
difficult or inpossible for the actual rightholders to

assert their clainmns, quoting Slama v. Atty. Gen., 384

Mass. 620, 624 (1981)); Barbara F. v. Bristol Div. of

Juvenile CG. Dept., 432 Mass. 1024, 1025 (2000)

(rescript) (sane). !

140 |In Barbara F., the Court rejected a pregnant
woman’ s claimof standing to assert the constitutional
rights of another pregnant wonan, where that l|atter
woman coul d have, bu chose not to, appeal an order
i ssued agai nst her. 432 Mass. at 1025. |In Slama, the
Court rejected a city’s claimof standing to assert its
voters’ constitutional rights, where “it is neither
difficult nor inpossible for qualified voters to assert
their clains”; there was “no reason to depart fromthe
general rule that [o]rdinarily, one nmay not claim
standing in this Court to vindicate the constitutional
rights of sonme third party.” 384 Mass. at 624
(citation and internal quotations omtted). See also
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The O erks incorrectly suggest (Br. at 23 n.5)
that this principle--despite having been stated by this
Court three tines in the |ast eight years--is erroneous
in light of the Supreme Court’s sixteen-year-old

decision in Caplin & Drysdale, Chartered v. United

States, 491 U.S. 617, 623-24 n.3 (1989). Al though that
case did treat the lack of any hindrance to the third
party’s assertion of its own rights as nerely one
factor that could be outwei ghed by others in

determning jus tertii standing, subsequent Suprene

Court deci sions have nade cl ear that the existence of
such an obstacle is in fact one of three

“preconditions” to jus tertii standing (the others

being an injury-in-fact to the plaintiff, and sonme form
of “close relationship” to the third parties). E.qg.,

Canpbel | v. Louisiana, 523 U. S. 392, 397-98, 400 (1998)

(citing Powers v. Chio, 499 U S. 400, 411 (1991)).

Spence, 390 Mass. at 610-11 (BHA not allowed to assert
equal protection clains on behalf of its tenants

agai nst state agency, where BHA nade no argunent that
it was “a statutorily authorized surrogate for tenants’
rights,” and tenants had intervened and were actively
asserting their clains).

141 See Anerican Immigration Lawers Ass'n v.
Reno, 199 F.3d 1352, 1362 n.15 (D.C. G r. 2000)(“Caplin
& Drysdale, . . . which upheld third party standing
even though the hindrance requirenent ‘counsel[ed]
agai nst review,’ appears inconsistent with the Court's
current approach,” citing Powers); Eulitt v. Mine
Dep’t of Educ., 386 F.3d 344, 351-52 (1t Gr. 2004)
(enforcing Powers requirenent that existence of sone

163



The Cerks cite Wight and MIler to support their
claimto standing (Br. at 21), but Wight and Ml I er
recogni ze that Canpbell and other recent cases
“increasingly lead to the view that third-party

standing requires three elenents: an injury-in-fact to

a party, a close relationship to the non-party whose

rights are asserted, and sone significant obstacle that

i npedes the nonparty’'s assertion of his own rights.”

13 CA Wight & AR Mller, Federal Practice and

Procedure 8§ 3531.9 (2005 Supp.) at 1150 & n.79.6, 1155
(enphasi s added).

Because there is no significant obstacle to out-
of -state coupl es’ assertion of their own rights, the
Cl erks cannot assert those rights.*? Thus the O erks
| ack any standing to assert any equal protection

sel ecti ve enforcenent claim

obstacle to third party’s assertion of own rights is a
prerequisite to jus tertii standing; denying standing
to assert third party’s equal protection clain).

142 1t is therefore unnecessary to reach the
guestion whet her the Cerks have a sufficiently “cl ose
relationship” with out-of-state couples, as is also
required for jus tertii standing. The Registrar notes
that the Clerks are neutral public officials who have
no professional relationship with, or statutory
responsibility or incentive to advocate for, particular
non- Massachusetts couples who wish to narry.
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CONCLUSI ON

For the foregoing reasons, the Court should affirm
the Superior Court’s denial of (1) the Couples’ notion
for a prelimnary injunction and (2) the Cerks’ notion
for reconsideration.

Respectful ly subm tted,

THOVAS F. REILLY
ATTORNEY GENERAL

Pet er Sacks, BBO# 548548

Assi stant Attorney General

One Ashburton Place, Room 2019
Bost on, Massachusetts 02108-1698
(617) 727-2200, ext. 2064

Dat ed: June 24, 2005
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G.L. c. 207
§ 10. Foreign marriages; validity

If any person residing and intending to continue to reside in this commonwealthis
disabled or prohibited from contracting marriage under the laws of this commonwealth and goes
into another jurisdiction and there contracts a marriage prohibited and declared void by the laws
of this commonwealth, such marriage shall be null and void for all purposesin this
commonwealth with the same effed as though such prohibited marriage had been entered into in
this commonwealth.

§ 11. Non-residents; marriages contrary to laws of domiciled state

No marriage shall be contracted in this commonwealth by a party residing and intending
to continue to reside in another jurisdiction if such marriage would be void if contracted in such
other jurisdiction, and every marriage contracted in this commonwealth in violation hereof shall
be null and void.

§ 12. Legal ability of non-residents to marry; duty of licensing officer to ascertain

Before issuing alicense to marry a person who resides and intends to continue to reside in
another state, the officer having authority to issue the license shall satisfy himself, by requiring
affidavits or otherwise, that such person is not prohibited from intermarrying by the laws of the
jurisdiction where he or she resides.

§ 13. Construction

The three preceding sections shall be so interpreted and construed as to effectuae their
general purpose to make uniform the law of those states which enact like legislation.

§ 50. Knowingly issuing certificate or performing marriage in evasion of laws of foreign
state

Any official issuing a certificate of notice of intention of marriage knowing that the
parties are prohibited by > section eleven from intermarrying, and any person authorizedto
solemnize marriage who shall solemnize a marriage knowing that the parties are so prohibited,
shall be punished by afine of not less than one hundred or more than five hundred dollars or by
imprisonment for not more than one year, or both.



[This page intentionally left blank.]



Addendum B



[This page intentionally left blank.]



State

Same-Sex Marriage Voidness, Prohibition,
and Recognition Law in Other Jurisdictions'

Relevant Law

Alabama

Ala. Code § 30-1-19 (2004) (adopted 1998)

(a) This section shall be known and may be cited as the "Alabama M arriage Protection A ct.”
(b) Marriageis inherently a unique relationship between a man and a woman. As a matter of
public policy, this state has a special interestin encouraging, supporting, and protecting the
unique relationship in order to promote, among other goals, the stability and welfare of society
and its children. A marriage contracted between individuals of the same sex isinvalid in this
state.

(c) Marriage is a sacred covenant, solemnized between a man and a woman, which, when the
legal capacity and consent of both parties is present, establishes their relationship as husband
and wife, and which isrecognized by the state as a civil contract.

(d) No marriage license shall be issued in the State of Alabama to parties of the same sex.

(e) The State of Alabama shall not recognize as valid any marriage of parties of the same sex
that occurred or wasalleged to have occurred as a result of the law of any jurisdiction
regardless of whether a marriage license was issued.

Note: the following proposed constitutional amendment was given final approval by the
Legislature and will be submitted to the voters for ratification at the next election (see 2005
AL S.B. 109 (SN), adopted March 10, 2005, available on W estlaw):

(a) Thisamendment shall be know n and may be cited as the Sanctity of Marriage Amendment.
(b) Marriageis inherently a unique relationship between a man and a woman. As a matter of
public policy, this state has a special interest in encouraging, supporting, and protecting this
unique relationship in order to promote, among other goals, the stability and welfare of society
and its children. A marriage contracted between individuals of the same sex isinvalid in this
state.

(c) Marriage is a sacred covenant, solemnized between a man and a woman, which, when the
legal capacity and consent of both parties is present, establishes their relationship as husband
and wife, and which isrecognized by the state as a civil contract.

(d) No marriage license shall be issued in the State of Alabama to parties of the same sex.

(e) The State of Alabama shall not recognize as valid any marriage of parties of the same sex
that occurred or wasalleged to have occurred as a result of the law of any jurisdiction
regardless of whether a marriage license was issued.

(f) The State of Alabama shall not recognize as vdid any common law marriage of partiesof
the same sex.

(9) A union replicating marriage of or between persons of the same sx in the State of
Alabama or in any other jurisdiction shall be considered and treated in all respects as having
no legal force or efectin this state and shall not be recognized by this sate asa marriage or
other union replicating marriage.

The Registrar has prepared this chart to assig the Court in understanding what appear

to the Registrar to be the relevant constitutional and statutory provisions and other authoritiesin
each other state, the District of Columbia, and Puerto Rico. The chartis up todate as of June 23,
2005, to the extent feasible. For constitutional and statutory provisions, theyear of adoption, or
the year of the most recent relevant amendment, is given where feasible; in some instances, the
exact year of adoption could not be determined, and therefore the year of recodification, or an
indication of the year by which the provison had been adopted, is given instead.




Alaska

Alaska Cond. Art. 1, § 25 (2004) (adopted 1998)
To be valid or recognized in this State, a marriage may exist only between one man and one
woman.

Alaska Stat. § 25.05.013 (2004) (adopted 1996)

(a) A marriage entered into by persons of the same sx, either under common law or under
statute, thatis recognized by another state or foreign jurisdiction is void in this state, and
contractual rights granted by virtue of the marriage, including its termination, are
unenforceable in this state.

(b) A same-sex relationship may not be recognized by the state as being entitled to the benefits
of marriage.

Arizona

Ariz. Rev. Stat. § 25-101(2004) (amended 1996)

C. Marriage beween persons of the same sex is void and prohibited.

Ariz. Rev. Stat. § 25-112 (2004) (amended 1996)

A. Marriagesvalid by the laws of the place where contracted are valid in this state, except
marriages that are void and prohibited by section 25-101.

B. Marriages solemnized in another state or country by parties intending at the time to resde
in this gate shall have the same legal consequences and effect asif solemnized in thisstate,
except marriages that are void and prohibited by sction 25-101.

C. Partiesresiding in this stae may not evade the laws of this state relating to marriage by
going to another state or country for solemnization of the marriage.

Arkansas

Ark. Const. Amend. 83 (adopted 11/2/2004)

§ 1. Marriage consists only of the union of one man and one woman.

§ 2. Legal status for unmarried persons which is identical or substantially similar to marital
status shall not be valid or recognized in Arkansas, except that the legislature may recognize a
common law marriage from another state between a man and a woman.

8§ 3. The Legislature has the power to determine the capacity of personsto marry, subject to
this amendment, and the legal rights, obligations privileges, and immunities of marriage.

Ark. Code Ann. § 9-11-107 (amended 1997)

(a) All marriages contracted outsde this state which would be valid by the laws of the state or
country in which the marriages were consummated and in which the parties then actually
resided shall be valid in all the courtsin thisstate.

(b) This section shall not apply to a marriage between persons of the same sex.

Ark. Code Ann.§ 9-11-109 (adopted 1997)
Marriage shall be only between a manand a woman. A marriage between persons of the same
sex is void.

Ark. Code Ann.§ 9-11-208 (amended 1997)

(b) It shall be the declared public policy of the State of Arkansas to recognize the maritd
union only of man and woman. No license shdl be issued to persons to marry another person
of the same sex and no same-sex marriage shall be recognized as entitled to the benefits of
marriage.

(c) Marriages between persons of the same sex are prohibited in this gate. Any marriage
entered into by persons of the same sex, where a marriage license is issued by another state or
by aforeign jurisdiction, shall be void in Arkansas and any contractual or other rights granted
by virtue of that license, including its termination, shall be unenforceable in the Arkansas
courts.




California

Cal. Fam. Code § 300 (2004) (recodified 1992).
Marriageis a personal relation arising out of a civil contract between a man and a woman, to
which the consent of the parties capable of making that contract is necessary. . . .

Cal. Fam. Code § 308.5 (2004) (adopted 2000).
Only marriage between a man and awoman is valid or recognized in California.

Cal. Fam. Code § 308 (adopted 1992)
A marriage contracted outside this state that would be valid by the laws of the jurisdiction in
which the marriage was contracted is valid in this state.

See Lockyer v. City and County of San Francisco, 95 P.3d 459, 495 (Cal. 2004) (concluding,
in case where § 300 was intended to “prohibit” same-sex marriage, “we believe it plainly
follows that all same-sex marriages authorized, solemnized, or registered by city officials must
be considered void and of no legal effect from their inception. . .. [E]very court that has
considered the quegion has determined that when gate |law limits marriage to a union between
aman and awoman, a same sex marriage performed in violation of state law is void and of no
legal effect”) (emphasis added) (citing cases decided under laws of Kentucky, New Y ork,
Minnesota, and Colorado); seeid. at 496-97 (“we view Family Code § 300 itself as an explicit
statutory provision establishing that existing same sex marriages are void and invalid”).

See Knight v. Superior Court, 26 Cal. Rptr. 3d 687, 691 (Cal. App. 2005) (“In March 2000,
the California electorate passed its own defense of marriage initiative, which states: ‘Only
marriage between a man and a woman is valid or recognized in California. (8 308.5, added by
Initiative Measure, Prop. 22, § 2, eff. March 8, 2000.) Pursuant to section 308.5, California
will not recognize same-sex marriages evenif those marriages are validly formed in other
jurisdictions. In other words, section 308.5 supplants the directive of section 308 in the case of
same-sex marriages.”)

See Coordination Proceeding, Special Title [Rule 1550(c)], Marriage Cases, Tentative
Decision on Applications for Writ of Mandamus and Motions for Summary Judgment (San
Francisco Superior Court No. 4365 (M ar. 14, 2005)), 2005 W L 583129 (holding §8 300 and
308.5 violated California Constitution’s equal protection clause); id. at *6 (recognizing

§ 308.5's" purpose asarticulated to the voters was to preclude the recognition in Califomia of
same-sex marriages consummated outsde of thisstate”). This decision wasreportedly stayed
for one year on March 30, 2005, and the state has announced it will appeal. See Human Rights
Campaign website, “ Recent Developments in California,”
http://www.hrc.org/Template.cfm?Section=Center& CONTENTID=21654& TEMPLATE=/Co
ntentM anagement/ContentD isplay.cfm (last visited June 23, 2005)

Colorado

Colo. Rev. Sat. § 14-2-104 (2003) (amended 2000)
(1) Except as otherwise provided in subsection (3) of this section, a marriage is valid in this
state if:

(a) It islicensed, solemnized, and registered as provided in this part 1; and

(b) It is only between one man and one woman.
(2) Notwithstanding the provisionsof section 14-2-112, any marriage contracted within or
outsidethis gate that does not satisy paragraph (b) of subsection (1) of this sction shall not
be recognized as valid in this state.
(3) Nothing in this section shall be deemed to repeal or render invalid any otherwise valid
common law marriage between one man and one woman.

Colo. Rev. Stat. § 14-2-112 (2003) (amended 1973)

All marriages contracted within thisstate prior to January 1, 1974, or outside this state that
were valid at the time of the contract or subsequently validated by the law s of the place in
which they were contracted or by the domicile of the partiesare valid inthis state.




Connecticut

See Op. Ct. Att'y Gen'l (May 17, 2004), R.A. 664-671, available at
http://www.cslib.org/attygenl/opinions/2004/2004-006.htm: “[T]he Connecticut Legislature
has not authorized the issuance of a Connecticut marriage license to a same sex couple, or the
performance of a marriage ceremony for a same-sex couple, in Connecticut.” 1d. at 2, R.A.
665. “Thus, | am aware of no statute or legislative history authorizing the issuance of a
marriage license to a same $x couple, or the performance of a marriage ceremony for a same
sex couple in this state. To the contrary, the Connecticut Appellate Court has stated that
Connecticut has a “strong legislative policy against permitting same sex marriages.”
Rosengarten v. Downes, 71 Conn. App. 372, 384, [802 A.2d 170,] cert. granted and dismissed,
261 Conn. 936 [806 A.2d 1066] (2002). Hence, local officialscannot legally issue marriage
licenses to or perform ceremonies for same sex couples under current law.” 1d. at 5 (R.A.
668).

See Rosengarten v. Downes, 802 A.2d 170, 175 (Conn. App.) (holding that probate court
lacked subject matter jurisdiction of action to dissolve Vermont civil union; “[c]learly this
civil union is not a marriage recognized under § 46b-1 [Connecticut statute governing
dissolution of marriage] because it was not entered into between a man and awoman”), cert.
granted and app. dismissed as moot, 806 A.2d 1066 (Ct. 2002).

In an opinion dated Aug. 2, 2004 (see Conflicts and Family Law Prof. Amicus, Add. B), the
Connecticut Attorney General concluded that “same-sex couples, who have been married
legally in Massachusetts pursuant to Massachusetts law, could use the Massachusetts marriage
license as evidence of identity to support a change of name on their Connecticut drivers’
licenses and auto registrations.” Id. at 1. “An original or certified copy of an official marriage
license valid in the gate of issuance provides evidence of identity sufficient to satisfy the
purpose of the regulation [to ensure that applicant for license is who he or she claims to be].
Acceptance of such a document for thispurpose does not require a determination of whether
the underlying marriage would be recognized as valid in this state.” 1d. at 2 (emphasis added).

See “An Act Concerning Civil Unions,” approved 4/20/05, available at
http://www.cga.ct.gov/200 5/fc/2005 SB-00963-R000379-FC.htm (last visited May 15, 2005)
“Section 14. Partiesto acivil union shall have all the same benefits, protections and
responsibilities under law, whether derived from the general statutes, administrative
regulationsor court rules policy, common law or any other source of civil law, as are granted
to spouses in amarriage, which is defined as the union of one man and one woman.” (emphasis
added)

Delaware

Del. Codet tit. 13, § 101 (2004) (amended 1996)
(@) A marriageis prohibited and void between a person and his or her ancestor, descendant,
brother, sister, uncle, aunt, niece, nephew, first cousin or between persons of the same gender.

(d) A marriage obtained or recognized outsde the State between personsprohibited by
subsection (a) of this section shall not constitute alegal or valid marriage within the State.




District of
Columbia

See Dean v. District of Columbia, 653 A.2d 307, 310 (D.C. 1995) (rejecting contention that
“the marriage statute is gender -neutral and does not expressly prohibit same-sex marriages. W e
cannot agree. The language and legidative history of the marriage statute demonstrate that
neither Congress nor the Council of the District of Columbia has ever intended to define
‘marriage’ to include same-sex unions”); id. at 313 (relying on D.C. Code § 46-401, declaring
consanguinous marriages void ab initio in gender-specific terms;) id. at 315 (finding “a
consistent legislative understanding and intent that ‘ marriage’ means--and thus is limited
to--unions between persons of opposite sexes”).

D.C. Code § 46-405 (2004) (adopted 1901)

If any marriage declared illegal by the aforegoing sections shall be entered into in another
jurisdiction by persons having and retaining their domicile in the Didrict of Columbia, such
marriage shdl be deemed illegal, and may be decreed to be void in said District inthe same
manner as if it had been celebrated therein.

See OTR Tax Ruling 2005-01 (D.C. Office of Tax and Revenue, May 3, 2005) (available at
http:/app.cfo.dc.gov/ICFORUI/news/rd ease.asp?id=129 (last visited June 23, 2005)
(concluding that same-sex couple married under the laws of another state and now residing in
D.C. could not file joint return for D.C. income tax purposes, because due to section of federal
Defense of Marriage Act, 1 U.S.C. § 7 (2003) defining marriage for federal-law purposes as
union of one man and one woman, same-sex couple could not file joint return under federal
Internal Revenue Code, and D.C. income tax law was required to conform to federal tax law;
this would be true even if D.C. recognized validity of out-of-state same-sex marriage).

Florida

Fla. Stat. Ann. § 741.04 (2004) (amended prior to 1997)
(1) No county court judge or clerk of the circuit court in this state shall issue a license for the
marriage of any person . . . unless one party is a male and the other party is afemale.

Fla. Stat. Ann. 8 741.212 (2004) (adopted 1997)

(1) Marriages betw een persons of the same sex entered into in any jurisdiction, whether within
or outside the State of Florida, the United States, or any other jurigdiction, either domestic or
foreign, or any other place or location, or relationships between persons of the same sx which
are treated as marriages in any jurisdiction, whether within or outside the State of Florida, the
United States, or any other juridiction, either domestic or foreign, or any other place or
location, are not recognized for any purpose in this state.

(2) The state, its agencies, and its political subdivisions may not give effect to any public act,
record, orjudicid proceeding of any state, territory, possession, or tribe of the United States or
of any other jurisdiction, either domestic or foreign, or any other place or location respecting
either a marriage or relationship not recognized under subsection (1) or a claim arising from
such a marriage or relationship.

(3) For purposes of interpreting any state statute or rule, the term "marriage” means only a
legal union between one man and one woman as husband and wife, and the term "spouse”
applies only to a member of such a union.




Georgia

Ga. Const. Art. 1, 84, {1 (adopted 11/2/2004)

(a) This state shall recognize as marriage only the union of man and woman. Marriages
between persons of the same sex are prohibited in this state.

(b) No union between persons of the same sex shall be recognized by this state as entitled to
the benefits of marriage. This state shall not give effect to any public act, record, or judicial
proceeding of any other state or jurisdiction respecting a relationship between persons of the
same sex that is treated as a marriage under the laws of such other state or jurisdiction. The
courts of this state shall have no jurisdiction to grant a divorce or separate maintenance with
respect to any such relationship or otherwise to consider or rule on any of the parties'
respective rights arising as a reault of or in connection with such relationship.

Ga. Code Ann. § 19-3-3.1(2004) (adopted 1996)

(a) It is declared to be the public policy of this state to recognize the union only of man and
woman. Marriages between persons of the same sex are prohibited in this qate.

(b) No marriage betw een persons of the same sex shall be recognized as entitled to the benefits
of marriage. Any marriage entered into by persons of the same sex pursuant to a marriage
license issued by another gate or foreign jurisdiction or otherwise shall be void in this gate.
Any contractual rightsgranted by virtue of such license shall be unenforceable inthe courts of
this state and the courtsof this state shall have no jurisdiction whatsoever under any
circumstances to grant a divorce or separate maintenancewith respect to such marriage or
otherwise to consider or rule on any of the parties' respective rights arising as aresult of or in
connection with such marriage.

Ga. Code Ann. § 19-3-30 (2004)

(b)(1) No marriage license shall be issued to persons of the same sex.

Ga. Code Ann. § 19-3-43 (2004) (adopted prior to 1934)

All marriages solemnized in another state by parties intending at the time to reside in this state
shall have the same legal consequences and effect as if olemnized in this state. Parties
residing in this state may not evade any of the laws of this state as to marriage by going into
another state for the solemnization of the marriage ceremony.

Hawaii

Haw. Rev. Stat. Const. Art. |, § 23 (adopted 2003)
The legislature shall have the pow er to reserve marriage to op posite-sex couples.

Haw. Rev. Stat. § 572-1 (amended 1994)
In order to make valid the marriage contract, which shall be only between a man and a woman,
it shall be necessary that: [stating other impediments and procedural requirements]

Haw. Rev. Stat. § 572-3 (amended 1994)
Marriages between a man and awoman legal in the country where contracted shall be held
legal in the courts of this State.

Idaho

Idaho Code § 32-201 (2004) (amended 1995)
(1) Marriage is a personal relation arising out of a civil contract between a man and a woman

Idaho Code § 32-209 (2004) (amended 1996)

All marriages contracted without this state, which would be valid by the laws of the state or
country in which the same were contracted, are valid in this state, unless they violate the public
policy of this gate. Marriages that violate the public policy of this state indude, but are not
limited to, same-sex marriages, and marriages entered into under thelaws of another gate or
country with the intent to evade the prohibitions of the marriage lawsof this gate.




Illinois 750 111. Comp. Stat. § 5/212 (2004) (amended 1996)

(a) Thefollowing marriages are prohibited: . . .
(5) amarriage between 2 individuals of the same sex.

750 111. Comp. Stat. § 5/213 (2004) (adopted 1977)
All marriages contracted within this State, prior to the effective date of this Act, or outside this
State, that were valid at the time of the contract or subsequently validated by the laws of the
place in whichthey were contracted or by thedomicile of the parties, are valid inthis State,
except where contrary to the public policy of this State.
750 11l. Comp. Stat. § 5/213.1 (2004) (adopted 1996)
A marriage between 2 individuals of the same sex is contrary to the public policy of thisState.
750 I1l. Comp. Stat. § 5/216 (2004) (adopted 1915)
Prohibited marriages void if contracted in another state. That if any person residing and
intending to continue to reside in this state and who is disabled or prohibited from contracting
marriage under the laws of this state, shall go into another state or country and there contract a
marriage prohibited and declared void by the laws of this state, such marriage shall be null and
void for all purposes in this state with the same effect as though such prohibited marriage had
been entered into in this gate.
See Stevens v. Stevens, 136 N .E. 785, 786-87 (I1I. 1922) (* T he status of citizens of a statein
respect to the marriage relation is fixed and determined by the law of that state, but marriages
of citizens of one state celebrated in another state, which would be valid there, are generally
recognized as fixing the status in the state of the domicile with certain exceptions, such as
marriages which are incestuous, . . . polygamous, or which are declared by positive law to have
no validity in the state of the domicile. Such marriages contracted between the citizens of a
state in other qates in disregard of the statutes of the state of their domicile will not be
recognized in the courts of the |atter state though valid where celebrated.”)

Indiana Ind. Code § 31-11-1-1 (2004) (adopted 1997)
(a) Only afemale may marry a male. Only a male may marry a female.
(b) A marriage between persons of the same gender isvoid in Indiana even if the marriageis
lawful in the place where it is solemnized.

lowa lowa Code § 595.2 (2003) (amended 1998)

1. Only a mariage beween a male and a female is valid.

lowa Code § 595.20 (2003) (amended 1998)

A marriage which is solemnized in any other state, territory, country, or any foreign
jurisdiction which isvalid in that state, territory, country, or other foreign jurisdiction, isvalid
in this state if the parties meet the requirements for validity pursuant to section 595.2,
subsection 1, and if the marriage would not otherwise be declared void.




Kansas Kan. Const. Art. 15, § 16:(adopted 4/5/2005)
(a) The marriage contract isto be considered in law as a civil contract. Marriage shd| be
constituted by one man and one woman only. All other marriages are declared to be contrary
to the public policy of this state and are void.
(b) No relationship, other than a marriage, shall be recognized by the state as entitling the
parties to the rights or incidents of marriage.
Kan. Stat. Ann. § 23-101 (2004) (amended 1996)
(a) The marriage contract is to be conddered in law asa civil contract between two parties
who are of oppodte sex. All other marriages are declared to be contrary to thepublic policy of
this state and are void.
Kan. Stat. Ann. § 23-115 (2004) (amended 1996)
All marriages contracted without this state, which would be valid by the laws of the country in
which the same were contracted, shall be valid in all courts and places in this state. It is the
strong public policy of thisstate only to recognize as valid marriages from other states that are
between a man and a woman.

Kentucky Ky. Const. § 233A (Baldwin 2004) (adopted 11/2/2004)

Only a marriage between one man and one woman shall be valid or recognized as a marriage
in Kentucky. A legal status identicd or substantially smilar to that of marriage for unmarried
individuals shall not be valid or recognized.

Ky. Rev. Stat. § 402.005 (Baldwin 2004) (adopted 1998)

As used and recognized in the law of the Commonwealth, " marriage” refers only to the civil
status, condition, or relation of one (1) man and one (1) woman united in law for life, for the
discharge to each other and the community of the duties legally incumbent upon those whose
association is founded on the distinction of sex.

Ky. Rev. Stat. § 402.020 (Baldwin 2004) (amended 1998)

(1) Marriageis prohibited and void:
(d) Between members of the same sex;

Ky. Rev. Stat. § 402.040 (Baldwin 2004) (amended 1998)

(1) If any resident of this state marries in another state, the marriage shall be valid here if valid
in the state where solemnized, unless the marriage is against K entucky public policy.

(2) A marriage between members of the same sex is against K entucky public policy and shall
be subject to the prohibitions esteblished in KRS 402.045.

Ky. Rev. Stat. § 402.045 (Baldwin 2004) (amended 1998)

(1) A marriage between members of the same sex which occurs in another jurisdiction shall be
void in Kentucky.

(2) Any rights granted by virtue of the marriage, or its termination, shall be unenforceablein
Kentucky courts.




Louisiana

La. Const. Art. 12, § 15 (2005) (adopted 9/18/2004):

Marriage in the state of Louisiana shall consist only of the union of one man and one woman.
No official or court of the state of Louisiana shall construe this constitution or any state law to
require that marriage or thelegal incidentsthereof be conferred upon any member of a union
other than the union of one man and one woman. A legal status identical or substantially
similar tothat of marriage for unmarried individuals shall not be vaid or recognized. No
official or court of the state of Louisiana shall recognize any marriage contracted in any other
jurisdiction which is not the union of one man and one woman.

See Forum for Equality PAC v. McKeithen, 893 So.2d 715 (La. 2005) (reversing lower court
ruling that amendment violated constitutional requirement that a proposed amendment be
confined to one object).

La. Civ. Code Art. 86 (2004) (adopted 1999)
Marriageis alegal relationship between a man and awoman that is created by civil contract.
The relationship and the contract are subject to special rules prescribed by law.

La. Civ. Code Art. 89 (2004) (amended 1999)

Persons of the same sex may not contract marriage with each other. A purported marriage
between persons of the same sex contracted in another state shall be governed by the
provisions of Title Il of Book IV of the Civil Code. [note: Art. 89 wasentitled “Impediment of
the same sex” by 1987 La. Sess. L aw 886.]

La. Civ.Code Book IV, Title 11, § 3520 (2004) (amended 1999)

A. A marriage that is valid in the state where contracted, or in the gate where the parties were
first domiciled as husband and wife, shall be treated as a valid marriage unless to do so would
violate a strong public policy of the state whose law is applicable to the particular issue under
Article 3519.

B. A purported marriage between persons of the same sex violates a strong public policy of the
state of Louisiana and such a marriage contracted in another state shall not be recognized in
this state for any purpose, including the assertion of any right or claim as a result of the
purported marriage.

La. Civ. Code. Art. 94 (2004) (recodified 1987)

A marriageis absolutely null when contracted without a marriage ceremony, by procuration, or
in violation of an impediment. A judicial declaration of nullity is not required, but an action to
recognize the nullity may be brought by any interested person.

La. Civ. Code. Art. 96 (2004) (recodified 1987)

An absolutely null marriage nevertheless produces civil effectsin favor of a party who
contracted it in good faith for aslong as that party remainsin good faith. . . .

A purported marriage between parties of the same sex does not produce any civil effects.




Maine Me. Rev. Stat. Ann. tit. 19A 8§ 701 (2003) (amended 1997)
1. Marriage out of State to Evade Law. W hen residents of this State, with intent to evade this
section and to return and reside here, go into another gate or country to have their marriage
solemnized there and afterwardsreturn and resde here, tha marriage is void in this State.
1-A. Certain Marriages Performed in Another State Not Recognized in this State. Any
marriage performed in another state that would violate any provisions of subsections2to 5 if
performed in this State is not recognized in this State and is considered void if the parties take
up residence in this State.
5. Same Sex Marriage Prohibited. Persons of the same sex may not contract marriage.
Me. Rev. Stat. Ann. tit, 19A 8§ 751 (2003) (adopted 1995)
The following marriages are void and dissolved without legal process:
1. Solemnized in State. A marriage prohibited in section 701, if solemnized in this State;
Maryland Md. Code Fam. Law § 2-201 (2003) (adopted 1973)
Only a marriage between a man and awoman is valid in this State.
See Henderson v. Henderson, 87 A.2d 403, 408 (1952) (Maryland accepts “the general rule
that a marriage valid where contracted or solemnized is valid everywhere, unlessitis contrary
to the public policy of the forum™).
Massac husetts [omitted]




Michigan

Mich. Const. Art. 1, 8 25 (adopted 11/2/2004)

To secure and preserve the benefits of marriage for our society and for future generations of
children, the union of one man and one woman in marriage shall be the only agreement
recognized as a marriage or similar union for any purpose.

Mich. Comp. Laws 8 551.1 (2004) (amended 1996)

Marriage is inherently a unique rel ationship between a man and a woman. As amatter of
public policy, this state has a special intereg in encouraging, supporting, and protecting that
unique relationship in order to promote, among other goals, the stability and welfare of society
and its children. A marriage contracted between individuals of the same sex isinvalid in this
state.

Mich. Comp. Laws§ 551.2 (2004) (amended 1996)
So far asits validity in law is concerned, marriage is a dvil contract between a man and a
woman, . . .

Mich. Comp. Laws 8 551.3 (2004) (amended 1996)
A man shall not marry . . . another man.

Mich. Comp. Laws 8 551.4 (2004) (amended 1996)
A woman shall not marry . . . another woman.

Mich. Comp. Laws§ 551.271 (2004) (amended 1996)

(1) Except as otherwise provided in this act, a marriage contracted between aman and a
woman w ho are residents of this state and who were, at the time of the marriage, legally
competent to contract marriage according to the laws of this state, which marriage is
solemnized in another state within the United States by a clergyman, magistrate, or other
person legally authorized to solemnize marriages within that state, is avalid and binding
marriage under the laws of this state to the same effect and extent as if solemnized within this
state and according to its laws.

(2) This section does not apply to a marriage contracted between individuals of the same sex,
which marriage isinvalid in this state under section 1 of chapter 83 of the revised statutes of
1846, being section 551.1 of the M ichigan Compiled L aws.

Mich. Comp. Laws§ 551.272 (2004) (adopted 1996)

This stae recognizes marriage as inherently a unique relationship between a man and a
woman, as prescribed by section 1 of chapter 83 of therevised statutes of 1846, being section
551.1 of the Michigan Compiled Laws, and therefore a marriage that is not between a man and
awoman isinvalid in this state regardless of whether the marriage is contracted according to
the laws of another jurisdiction.




Minnesota

Minn. Stat. Ann. 8 517.01 (2005 Supp.) (amended 1997)

Marriage, so far asits vdidity in lav is concerned, isa civil contract between a man and a
woman, to which the consent of the parties, capable in law of contracting, isessential. Lawful
marriage may be contracted only between persons of the opposite sex and only when a license
has been obtained as provided by law and when the marriage is contracted in the presnce of
two witnesses and solemnized by one authorized, or whom one or both of the partiesin good
faith believe to be authorized, so to do. Marriages subsequent to April 26, 1941, not so
contracted shall be null and void.

Minn. Stat. Ann. § 517.03 (2005 Supp.) (amended 1997)
(a) The following marriages are prohibited:

(4) amarriage between persons of the same sex.
(b) A marriage entered into by persons of the same sx, either under common law or statute,
that is recognized by another state or foreign jurigdiction isvoid in this state and contractual
rights granted by virtue of the marriage or its termination are unenforceable in this state.

Mi ssi sd ppi

Miss. Const. Art. 14, 8 263A (2005 Supp.) (adopted 11/2/2004)

Marriage may take place and may be valid under the laws of this state only between a man and
awoman. A marriage in another state or foreignjurisdiction between persons of the same
gender, regardless of when the marriage took place, may not be recognized in this state and is
void and unenforceable under the lawsof this gate.

Miss. Code 88 93-1-1 (2004) (amended 1997)

(2) Any marriage between persons of the same gender is prohibited and null and void from the
beginning. Any marriage between persons of the same gender that is valid in another
jurisdiction does not constitute alegal or valid marriage in Mississippi.

Miss. Code §8 93-1-3 (2004) (adopted 1930)
Any attempt to evade section 93-1-1 by marrying out of this state and returning to it shall be
within the prohibitions of said section.

Missouri

Mo. Const. Art. 1, 8 33 (2005 Supp.) (adopted 8/3/2004)
That to be valid and recognized inthis gate, a marriage shall exist only between a man and a
woman.

Mo. Ann. Stat. § 451.022 (2004) (adopted 1996)

1. It is the public policy of this state to recognize marriage only between a man and a woman.
2. Any purported marriage not between a man andawoman is invalid.

3. No recorder shall issue a marriage license, except to a man and a woman.

4. A marriage between persons of the same sex will not be recognized for any purpose in this
state even when vdid where contracted.




Montana Mont. Const. Art. XIII, § 7 (adopted 11/2/2004)
Only a marriage between one man and one woman shall be valid or recognized as a marriage
in this gate.
The “official ballot language” for this amendment described it as providing “that only a
marriage between a man and awoman may be valid if performed in M ontana, or recognized in
Montanaif performed in another state.” See Montana Secretary of State’s 2004 V oter
Information Pamphlet, http://sos.gate.mt.us/Assets/el ections/voterinfopamphlet2004.pdf at p.
22 (last visited June 23, 2005)
Mont. Rev. Code Ann. 88 40-1-103 (2003) (adopted 1975)
Marriage is a personal rel ationship between a man and a woman arising out of a civil contract
to which the consent of the parties isessential. A marriage licensed, solemnized, and registered
as provided in this chapteris valid in this state. A marriage may be contracted, maintained,
invalidated, or dissolved only as provided by the law of this state.
Mont. Rev. Code Ann. §8 40-1-401 (2003) (amended 1997)
(1) The following marriages are prohibited:

(d) a marriage between persons of the same sex.

(4) A contractual relationship entered into for the purpose of achieving a civil relationship that
is prohibited under subsection (1) isvoid as against public policy.

Nebraska Neb. Const. Art. 1 8 29 (2003) (adopted 2000)

Only marriage between a man and a woman shall be valid or recognized in Nebraska. The
uniting of two persons of the same sex in a civil union, domestic partnership, or other similar
same-sex relationship shall not be valid or recognized in Nebraska.

See Citizens for Equal Protection, Inc. v. Attorney General, No. 4:03CV 3155 (U.S.D.C. Neb.
May 12, 2005), slip op. at 2, 24 n.14, 43 (holding that second sentence of § 29 violated federal
constitution’s Fire Amendment and Equal Protection and Bill of atainder clauses; as parties
had not argued that second sentence could be severed from first sentence, enjoining
enforcement of § 29 inits entirety). The defendants filed a notice of appeal on June9, 2005.

Neb. Rev. Sta. § 42-117 (2003) (adopted 1866)
All marriages contracted without this state, which would be valid by the laws of the country in
which the same were contracted, shall be valid in all courts and places in this state.

See Neb. Op. Atty. Gen. No. 96025, 1996 WL 132907 (Neb. A.G. Mar. 25, 1996).

The Attorney General conduded, prior to theadoption in 2000 of Neb. Cond. Art. 1, § 29,
that although Nebraska marriage statutes did not specifically prohibit same-sex marriage, the
gender-specific referencesin such statutes meant that “a marriage license could not be issued
to two personsof the same-sex dueto the‘inability of two persons of the same-sex to come
within the definition of marriage’” 1d. at *1 (quoting prior Opinion of the Attorney General).
“We would argue that Nebraskalaw implicitly prohibits recognition of same-sex marriages
from other states, based on the commonly understood meaning of the word ‘ marriages’ and the
use of gender specific terms in Nebraska statutes . . . . Nonetheless, there is avery real
possibility the Nebraska Supreme Court could hold otherwise’ based on Neb. Rev. Stat. § 42-
117. Id. at *2-*3. The Legislature could prevent thisresult by “adopt[ing] legislation to
specifically prohibit recognition of same-sex marriages[.]” 1d. at *4.




Nevada

Nev. Const. Art. 1, 8 21 (2004) (adopted 2002)

Only a marriage between amale and female person shall be recognized and given effect in this
state.

Nev. Rev. Stat. § 122.020 (2004) (adopted 1867)

1. A male and afemale person, at least 18 years of age, not nearer of kin than second cousins
or cousins of the half blood, and not having a husband or wife living, may be joined in
marriage. . ..

New
Hampshire

N.H. Rev. Stat. Ann. § 457:1 (2004) (amended prior to 1988)

No man shall marry . . . any other man.

N.H. Rev. Stat. Ann. 8§ 457:2 (2004) (amended prior to 1988)

No woman shall marry . . . any other woman.

N.H. Rev. Stat. Ann. § 457:3 (2005 Supp.) (amended 2004)

Every marriage legally contracted outside the state of New Hampshire, which would not be
prohibited under RSA 457:1 or RSA 457:2 if contracted in New Hampshire, shall be
recognized as valid in this state for all purposesif or once the contracting parties are or
become permanent residents of this state subsequent to such marriage, and the issue of any
such marriage shall be legitimate. Marriages legally contracted outside the state of New
Hampshire which would be prohibited under RSA 457:1 or RSA 457:2 if contracted in New
Hampshire shall not belegally recognized in this state. . . .

N.H. Rev. Stat. 8 457:43 (2004) (adopted 1979)

If any person resding and intending to continue to reside inthis gate is prohibited from
contracting marriage under the laws of this state and goes into another jurisdiction and there
contracts amarriage prohibited and declared void by the laws of this state, such marriage shall
be null and void for all purposes in this state, with the same effect as though such prohibited
marriage had been entered into in this state.




New Jersey

“[I1t seems clear the Legislature intended marriage certificates to be granted only to couples of
the opposite sex.” Lewisv. Harris, 2003 WL 23191114,*2, *3 (N.J. Super. Law Div.Nov. 5,
2003), aff’d on other grounds, 2005 W L 1388578 (N .J. Super. A.D. June 14, 2005).
Althoughthe trial court recognized that New Jersey satutes contained no express prohibition
against same-sex marriage, id. at *3, the court treated the lack of legislative authorization, in

an area defined entirely by statute, id., as a “prohibition.” Id. at *13, *23, * 28. On appeal, the
Appellate Division recognized the “statutory limitation of the institution of marriage to
members of the opposite sex” and noted that plaintiffsdid not chdlengethis interpretation of
the statutes. 2005 WL 1388578 at p. *1. T he Appellate Division upheld the constitutionality
of that limitation; an appeal to the New Jersey Supreme Court is exp ected.

“The pertinent statutes relating to marriages and married persons do not contain any explicit
references to a requirement that marriage mus be between a man and a woman. N.JS.A.
37:1--1 e seq.; N.J.S.A. 2A:34--1 etseq. Neverthelessthat gatutory condition must be
extrapolated. It is so strongly and firmly implied from afull reading of the statutes that a
different legislative intent, one which would sanction a marriage between persons of the same
sex, cannot be fathomed.” M.T. v. J.T., 355 A.2d 204, 207, 140 N.J. Super. 77, 84-85 (Super.
Ct. App. Div.), certif. den., 71 N.J. 345, 364 A.2d 1076 (1976).

“[S]ame-sex marriages are not lawful in New Jersey.” Inre Application for Changeof Name
by Bacharach, 344 N.J.Super. 126, 135, 780 A .2d 579, 584 (N.J. Super. 2001) (citing Rutgers
Council of AAUP v. Rutgers, T he State U niversity, 298 N.J.Super. 442, 455-62, 689 A.2d 828
(App.Div.1997), certif. denied, 153 N.J. 48, 707 A.2d 151 (1998)).

See Wilkins v. Zelichowski, 140 A.2d 65 (N.J. 1958) (New Jersey recognizes marriages
validly contracted elsewhere unless contrary to New Jersey public policy; finding strong public
policy against under-age marriages; overruling Appellate Division’s contrary condusion
(which was based inter alia on fact that no New Jersey statute expressly declared under-age
marriages “void,” unlike other prohibited marriages, 129 A .2d 459, 461-62 (N J. Super. A.D.
1957)); holding plaintiff entitled to annulment of under-age marriage contracted in Indiana);
id. at 67-68 (“[1]f New Jersey's public policy is to remain at all meaningful it must be
considered equally applicable though their marriage took place in Indiana. While that State
was interested in the formal ceremonial requirements of the marriage it had no interest
whatever in that marital status of the parties. Indeed, New Jersey was the only State having any
interest in that status, for both parties were domiciled in New Jersey before and after the
marriage and their matrimonial domicile was established here. The purpose in having the
ceremony take place in Indiana was to evade N ew Jersey's marriage policy and we see no just
or compelling reason for permitting itto succeed”).




New Mexico

“New Mexico statutes, as they currently exist, contemplate that marriage will be between a
man and a woman. ... Thus, it appears that the present policy of New Mexico is to limit
marriage to aman and awoman. ... Until the lawsare changed through the legislative
process or declared unconstitutional by thejudicial process, the statutes limit marriage in New
Mexico to a man and awoman. . .. Thus, in my judgment, no county clerk should issue a
marriage license to same sex couples because those licenses would be invalid under current
law.” Leter from New Mexico Attorney Generd Patrica Madrid to State Sen. Timothy Z.
Jennings, Feb. 20, 2004, available at http://pub.bna.com/fl/madridopn.htm (last visited June
23, 2005):

N.M. Stat. Ann. § 40-1-4 (2004) (adopted 1862-63)

All marriagescelebrated beyond the limitsof this gate, which are valid according to the laws
of the country wherein they were celebrated or contracted, shall be likewise valid in this gate,
and shall hav e the same force as if they had been celebrated in accordance with the lawsin
forcein this state.

See Leszinske v. Poole, 798 P.2d 1049, 1053-56 (N.M . App. 1990) (recognizing that § 40-1-4
may be subject to an exception where an out-of-gate marriage violates astrong public policy
of New Mexico).

New York

“State law permits only heterosexual marriage.” Seymourv. Holcomb, 790 N.Y.S. 2d 858,
862-63 (N.Y. Sup. Feb. 23, 2005) (citing other N.Y . cases); seeid. at 863-66 (upholding
constitutionality of Domestic Relations Law (DRL) insofar asit limited marriage to opposite-
sex couples). Note: the Tompkins County Supreme Court Clerk’sOffice staes that, as of May
17, 2005, several notices of appeal had been filed.

See also Hernandez v. Robles, 2005 WL 633778 at *6-*8 (N.Y. Sup. Feb. 4, 2005) (agreeing
with N.Y. Attorney General’sinformal opinion that “both the inclusion of gender-specific
terms in multiple sections of the DRL, and the historical context in which it was enacted,
indicate that the Legidature did notintend to authorize same-sex marriage”; rdying on similar
reasoning in Goodridge); seeid. at * 20-*-26 (ruling DRL unconstitutional in that regard).
Note: Hernandez is on appeal to the Appellate Division, 1% Dept.. See

http:/www.lambdal egal.org/cgi-binfiowa/cases/record?record=204 (last visited June 23,
2005).

See Informal Opinion of the N.Y. Attorney General (Mar. 3, 2004) at 7-11 (R.A. 679-83) (also
available at 2004 WL 551537 (DRL’s gender-specific references and historical context
indicate Legislature did not intend to authorize same-sex marriage; “even absent an express
prohibition, courts could read such a restriction into the DRL to give effect to the L egislature’s
apparent intent”); id. at 27-28 (R.A. 699-700) (recognizing tha this interpretation of DRL
raised constitutional issues best resolved by courts; advising clerks not to issue marriage
licenses to same-sex couples until courts adjudicated such issues).

Seeid. at 25-28 (R.A. 697-700) (addressing separate question whether New York would
recognize a same-sex marriage validly celebrated elsswhere; citing general rule that New Y ork
recognizes marriages validly celebrated elsewhere unless recognition “has been expressly
prohibited by statute, or the union is abhorrent to New Y ork’s public policy”; citing Langan v.
St. Vincent' s Hospital of N.Y., 765 N.Y.S. 2d 411 (N.Y. Super. 2003) (concluding that New
Y ork’s public policy does not preclude recognition of Vermont civil unions, for purposes of
construing term “spouse” in statute allowing spouses to bring wrongful death actions);
concluding that “New Y ork presumptively requiresthat parties to [same-sx] unions must be
treated as spouses for purposes of New York law”).

Note: as noted by the N.Y. Attorney General at p. 27 (R.A . 699), Langan was appealed to the
Appellate Division, 2d Dept. The appeal, No. 2003-047 02, was argued on June 22, 2004; it
remains under advisment as of June 9, 2005.




North Carolina

N.C. Gen. Stat. Ann. § 51-1.2 (2004) (adopted 1995)
Marriages, whether created by common law, contracted, or performed outside of North
Carolina, between individuals of the same gender are not valid in North Carolina.

N.C. Gen. Stat. Ann. 8 51-1 (2004)

A valid and sufficient marriage is creaed by the consent of a male and female person who may
lawfully marry, presently to take each other as husband and wife, freely, seriously and plainly
expressed by each in the presence of the other . . .

See Op. N.C. Att'y Gen’l, 2004 WL 871437 (N.C.A.G.) (3/29/04) (register of deeds would
violate North Carolina law in issuing a marriage license to persons of the same gender).

North D akota

N.D. Const. Art. X1, § 28 (adopted 11/2/2004)

Marriage consists only of the legal union between a man and awoman. No other domestic
union, however denominated, may be recognized as a marriage or given the same or
substantially equivalent legal effect.

(See http:/www.state.nd.us/Ir/constitution/const.pdf at p. 28 (last visited June 23, 2005.)

N.D. Cent. Code § 14-03-01 (2003) (amended 1997)

Marriage is a personal relation arising out of a civil contract between one man and one woman
to whichthe consent of the partiesis essentid. The marriage relation may be entered into,
maintained, annulled, or dissolved only as provided by law. A spouserefersonly to a person of
the opposite sex who is a husband or a wife.

N.D. Cent. Code § 14-03-08 (2003) (amended 1997)

Except when residents of thisstate contract a marriage in another state which is prohibited
under the law s of this state, all marriages contracted outside this state, which are valid
according to the laws of the state or country where contracted, are valid in this state. This
section applies only to a marriage contracted in another state or country which isbetween one
man and one woman as husband and wife.




Ohio

Ohio Const. Art. XV, § 11 (Supp. 2005) (adopted 11/2/2004)

Only a union between one man and one woman may be a marriage vdid in or recognized by
this state and its political subdivisions. This state and its political subdivisions shall not create
or recognize alegal status for relationships of unmarried individuals that intends to
approximate the design, qualities, significance or effect of marriage.

Ohio Rev. Code Ann. § 3101.1 (Supp. 2005) (amended 2004)

(A) Male persons of the age of eighteen years, and female persons of the age of sixteen years,
not nearer of kin than second cousins, and not having a husband or wife living, may be joined
in marriage. A marriage may only be entered into by one man and onewoman. . . .

(©) (1) Any marriage between persons of the same sex is against thestrong public policy
of this ¢ate. Any marriage between personsof the same sex shall have no legal force
or effect in this state and, if attempted to be entered into in this state, isvoid ab initio
and shall not be recognized by this state.

(2) Any marriage entered into by personsof the same sex inany other jurigdiction
shall be considered and treated in all respects as having no legal force or effect in this
state and shall not be recognized by this state.
(3) The recognition or extension by the state of the specific statutory benefits of a
legal marriage to nonmarital relationships between personsof the same sex or
different sexes is aganst the strong public policy of this state. Any public act, record,
or judicial proceeding of this state, as defined in section 9.82 of the Revised Code,
that extendsthe specific statutory benefitsof legal marriage to nonmarital
relationships between persons of the same sex or different sexes is void ab initio.
Nothing in division (C)(3) of this section shall be construed to do either of the
following:
(a) Prohibit the extension of specific benefits otherwise enj oyed by all
persons, married or unmarried, to nonmarital relationships between persons
of the same sex or different sexes, including the extension of benefits
conferred by any statute that is not expressly limited to married persons,
which includes but is not limited to benefits available under Chapter 4117.
of the Revised Code;
(b) Affect the validity of private agreements that are otherwise valid under
the laws of this state.
(4) Any public act, record, or judicial proceeding of any other state, country, or other
jurisdiction outside this state that extends the specific benefits of legal marriage to
nonmarital relaionships between personsof the same sex or different sexesshall be
considered and treated in all respects as having no legal force or effect in this state
and shall not be recognized by this state.




Oklahoma

Okla. Const. Art.2, 8§ 35 (Supp. 2005) (adopted 11/2/2004)

A. Marriage in this state shall consig only of the union of one man and one woman. Neither
this Constitution nor any other provision of law shall be construed to requirethat marital status
or the legal incidents thereof be conferred upon unmarried couples or groups.

B. A marriage between persons of the same gender performed in another stae shall not be
recognized as valid and binding in this state as of the date of the marriage.

C. Any person knowingly issuing a marriage license in violation of this section shall be guilty
of a misdemeanor.

Okla. Stet. Ann. tit. 43, § 3.1 (2004) (adopted 1996)
A marriage between persons of the same gender performed in another state shall not be
recognized as valid and binding in this state as of the date of the marriage.

Okla. Sta. Ann.tit. 43, 8§ 1(2004) (adopted 1910)

Marriage is a personal relation arising out of a civil contract to whichthe consent of parties
legally competent of contracting and of entering into itis necessary, and the marriage rdation
shall only be entered into, maintained or abrogated as provided by law.

Okla. Stat. Ann. tit. 43, § 3 (2004) (edopted prior to 1989)

Any unmarried person of the age of eighteen (18) years or upwards and not otherwise
disqualified is capable of contracting and consenting to marriage with a person of the opposite
Sex. ..

Oregon

Or. Const. Art. XV, 8 5a (2005 Supp.) (adopted 11/2/2004)
It is the policy of Oregon, and its political subdivisions, that only a marriage between one man
and one woman shall be valid or legally recognized as a marriage.

Or. Rev. Stat. Ann. § 106.010 (2004) (adopted prior to 1965)

Marriage is acivil contract entered into in person by malesat least 17 years of age and females
at least 17 years of age, who are otherwise capable, and solemnized in accordance with ORS
106.150.

See Li v. State of Oregon, 110 P.3d 91, 96 (2005) (concluding, based on gender-specific
language in § 106.010 and other state marriage laws, that marriage in Oregon was statutorily
“limited to opposite-sex couples,” even before adopted of 2004 constitutional amendment).
Seeid. at 99 (acknowledging Oregon rule “marriages deemed valid in the states where they are
performed generally will be recognized in Oregon as well,” with*“exceptions to the general
rule where the policy of this state dictates a different result than would be reached by the state
where the marriage was performed”) (citation, internal quotations, and emphasis omitted). See
id. at 99, 102 (even prior to adoption of constitutional amendment, marriage licenses issued to
same-sex couples were not legally valid, but were issued without authority and were therefore
“void ab initio”).

Pennsylvania

Pa. Consol. Stat. tit. 23, 8 1704 (2004) (adopted 1996)

It is hereby declared to be the strong and longstanding public policy of this Commonw ealth

that marriage shall be between one man and one woman. A marriage between persons of the
same sex which was entered into in another state or foreign jurisdiction, even if valid where
entered into, shall be void in this Commonwealth.

Pa. Consol. Stat. tit. 23, § 1102 (2004) (adopted 1996)

The following words and phrases when used in this part [Title 23 (Domestic Relations), Part 11
(Marriage)] shall have the meanings given to them in this section unless the context clearly
indicates otherwise:

"Marriage." A civil contract by which one man and one woman take each other for husband
and wife.




Puerto Rico

P.R. Laws Ann. tit. 31, § 221 (2004) (amended 1999)

Marriage is acivil institution, originating in a civil contract whereby a man and a woman
mutually agree to become husband and wife and to dischargetoward each other the duties
imposed by law. It is valid only when contracted and solemnized in accordance with the
provisions of law, and it may be dissolved before the death of either spouseonly in the cases
expressly provided for in this title. Any marriage between persons of the same sx or
transsexuals contracted in other jurisdictions shall not be valid or given juridical recognition in
Puerto Rico.

Rhode Island

See Statement of Rhode Island Attorney General, May 17, 2004, R.A. 317, declining to opine
whether same-sex marriage would be void if contracted in Rhode Idand, declaring: “No Rhode
Island court has addressed or interpreted whether or not Rhode Island’s marriage laws permit
same-sex couples to marry or whether same-sex marriages, if performed in Rhode Island,
would be void.”

Rhode Island’ s marriage laws use (1) gender-specific terms in its consanguinity satutes
(prohibiting a man from marrying specified female relatives and a woman from marrying
specified male relatives, but say nothing about consanguinity of same-sex marriage license
applicants),R.l. G.L. 88 15-1-1, 15-1-2; as well as (2) terms such as “husband” and “wife,”
id. 88 15-1-5, 15-1-6; and (3) other phrases clearly indicating that marriage is between a man
and awoman. R.I. G.L. 8§ 15-2-1 (“female party;” “male party”); id. § 15-2-7(“both the bride
and groom”). Cf. Goodridge, 440 Mass. at 318-19 (concluding, based onthe common
meaning of “marriage” and similar provisions in M assachusetts statutes, that those statutes did
not allow same-sex couples to marry; rej ecting plaintiffs' argument that because nothing in
Mass. G.L. c. 207 “specifically prohibits marriagesbetween persons of the same sex,” the
statute could be interpreted to permit such marriages); id. at 319 (“[t]he intended scope of G.
L. c. 207 is also evident in its consanguinity provisions. ... Sections1 and 2 of G.L. c. 207
prohibit marriages between a man and certain female relatives and a woman and certain male
relatives, but are silent as to the consanguinity of male-male or female-female marriage
applicants. ... The onlyreasonable explanation is that the Legidature did notintend that
same-sex couples be licensed to marry”).

The Rhode Island Attorney General’s May 2004 statement also recognized that : “A different
legal issue iswhether same-sex marriages legally performed in Massachusetts would be
recognized as marriages under Rhode Island law. If a same-sex couple were to marry in
Massac husetts, where such marriages are legal, Rhode Island would decide whether to
recognize that marriage under principles of comity. This Office’s review of Rhode Island law
suggests that Rhode Island would recognize any marriage validly performed in another state
unless doing 0 would run contrary to the strong public policy of this State. Public policy can
be determined by statute, legal precedent, and common law.” R.A. 317. The Attorney
General did not offer any opinion regarding whether such recognition would occur or any
prediction on how Rhode Island courts might rule on such a question. Seeid.

In a separate opinion dated Oct. 19, 2004 (see Conflicts and Family Law Prof. Amicus, Add.
D), the Rhode Island Attorney General concluded that where a teachers retirement benefit
statute defined “ spouse” as “the surviving person who was married to a deceased member” and
met other requirements, “[t]his gender-neutral provision does not specifically define the term
‘marriage’ or otherwise restrict its application to marriages between members of the opposite
sex.” Id. at 2-3 (emphasisin original). “In short, while it isimpossible to predict how a
Rhode Island court might ultimately interpret the scope of [the teachers retirement spousal
benefit statute], the plain language used in that Section (read in conjunction with [the
definitional section]) suggeststhat a Massachusetts resident who is a party to a same-sex
marriage validly performed in Massachusetts would be eligible to receive Spouse’s benefits so
long as he or she metthe other statutory requirements set forth in [the spousal benefit statute].”
Id. at 3.




South Carolina

S.C. Code Ann. Art. 1, 8 20-1-10 (2004) (amended 1996)

(A) All persons, except mentally incompetent persons and persons whose marriage is
prohibited by this section, may lawfully contract matrimony.

(B) No man shall marry . . . another man.

(C) No woman shall marry . . . another woman.

S.C. Code Ann. Art. 1, 8 20-1-15 (2004) (adopted 1996)
A marriage between persons of the same sex is void & initio and againg the public policy of
this State.

See Zwerling v. Zwerling, 244 S.E.2d 311 (S.C. 1978) (following rule that validity of a
marriage is determined by the law of the place where it is contracted, and will be recognized in
another state unless such recognition is contrary to a strong public policy of that state).

See Rodney Patton, “ Queerly Unconstitutional ?: South Carolina Bans Same-Sex Marriage,” 48
S.C. L. Rev. 685, 700-704 & n. 86 (1997) (criticizing South Carolina’'s law, but noting that its
“public policy” declaration triggers “public policy” exception recognized in Zwerling, as well
as “public policy” exception to Full Faith and Credit Clause; concluding that “ South
Carolina’s positive law does not bode well for recognition of same-sex marriages contracted in
another state”).

Note: the following proposed constitutional amendment was given final approval by the
Legislature and will be submitted to the voters for ratification at the next election (see S.C. Act
No. 45, approved April 28, 2005, available at

http://www.scstatehouse.net/sess116 2005-2006/bills/3133.htm (last visited June 23, 2005)):

A marriage between oneman and one womanis theonly lavful domegic union that shall be
valid or recognized in thisState. This State and itspolitical subdivisionsshall not create a
legal status, right, or claim respecting any other domestic union, however denominated. This
State and its politicd subdivisionsshall not recognize or give effect to a legal status, right, or
claim created by another jurisdiction respecting any other domestic union, however
denominated. Nothingin this section shall impair any right or benefit extended by the State or
its politicd subdivisionsother than aright or benefit arising from a domestic union that isnot
valid or recognized in this State. This section shall not prohibit or limit parties, other than the
State or its political subdivisions, from entering into contracts or other legal instruments.

South D akota

S.D. Codified Laws § 25-1-1 (2004) (amended 1996)

Marriage is a personal relation, betw een a man and awoman, arising out of a civil contract to
which the consent of parties capableof makingit isnecessary. Consent alone does not
constitute a marriage; it must be followed by a solemnization.

S.D. Codified Laws § 25-1-38 (2004) (amended 2000)

Any marriage contracted outside the jurisdiction of this state, except a marriage contracted
between two persons of the same gender, which is valid by the lawsof the jurisdiction in which
such marriage wascontracted, is valid in this state.

Note: the following proposed constitutional amendment was given final approval by the
Legislature and will be submitted to the voters for ratification at the next election (see 2005
SD H.J.R. 1001 (SN), adopted Feb. 28, 2005, available on Westlaw):

Only marriage between a man and a woman shall be valid or recognized in South Dakota. The
uniting of two or more persons inacivil union, domestic partnership, or other quasi-marital
relationship shall not be valid or recognized in South Dakota.




Tennessee

Tenn. Code Ann. § 36-3-113 (2004) (adopted 1996)

(a) Tennessee's marriage licensing laws reinforce, carry forward, and make explicitthe long-
standing public policy of this state to recognize the family as essential to social and economic
order and the common good and asthe fundamental buildingblock of our society. To that end,
it is further the public policy of this state that the historical institution and legal contract
solemnizing the relationship of one (1) man and one (1) woman shall be the only legally
recognized marital contract in this state in order to provide the unique and exclusive rights and
privilegesto marriage.

(b) The legal union in matrimony of only one (1) man and one (1) woman shall be the only
recognized marriage in thisstate.

(c) Any policy, law or judicial interpretation that purports to define marriage as anything other
than the historical institution and legal contract between one (1) man and one (1) woman is
contrary to the public policy of Tennessee.

(d) If another state or foreign juridiction issues a license for persons to marry which marriages
are prohibited in this state, any such marriage shall be void and unenforceable in this state.

Note: The following proposed amendment to art. X1 of the Tennessee Constitution, having
been approved by two successive legislaures, is scheduled to appear on the November 2006
ballot (see 2005 T enn. S.J.R. 31, approved M arch 24, 2005):

The historical institution and legal contract solemnizing the relationship of one man and one
woman shall be the only legally recognized marital contractin this state. Any policy or law or
judicial interpretation, purporting to define marriage as anything other than the historical
institution and legal contract between one man and one woman, is contrary to the public policy
of this state and shall be void and unenforceable in Tennessee. If another state or foreign
jurisdiction issues alicense for personsto marry and if such marriage is prohibited in this state
by the provisions of this section, then the marriage shall be void and unenforceable in this
state.




Texas Tex. Fam. Code tit. 1, 8§ 2.001 (1998) (adopted 1997)

(a) A man and a woman desiring to enter into a ceremonial marriage must obtain a marriage

license from the county clerk of any county of thisstate.

(b) A license may not be issued for the marriage of persons of the same sex.

Tex. Fam. Code tit. 1, § 6.204 (2005 Supp.) (adopted 2003)

(a) In this section, "civil union" means any relationship status other than marriage that:
(1) isintended as an alternative to marriage or applies primarily to cohabitating
persons; and
(2) grants to the partiesof the relationship legal protections benefits, or
responsibilities granted to the spouses of a marriage.

(b) A marriage between persons of the same sex or acivil union is contrary to thepublic policy

of this gate and isvoid in this state.

(c) The state or anagency or political subdivision of the gate may not give effectto a:
(1) public act, record, or judicial proceeding that creates, recognizes, or validates a
marriage between persons of the same sex or a civil union in this state or in any other
jurisdiction; or
(2) right or claim to any legal protection, benefit, or responsibility asserted as a result
of a marriage between persons of the same sex or acivil union in this state or in any
other jurisdiction.

Note: The following proposed amendment to art. | of the Texas Constitution has been

approv ed by the Legislature and is scheduled to appear on the November 2005 ballot (see

2005 Texas H.J.R. 6 (N .S.) (approved May 25, 2005):

Sec. 32.

(a) Marriage in this state shall consist only of the union of one man and one woman.

(b) This state or a political subdivision of this state may not create or recognize any legal status

identical or similar to marriage.

Utah Utah Const.Art. 1, 8 29 (Supp. 2005) (adopted 11/2/2004)

(1) Marriage consists only of the legal union between a man and a woman.
(2) No other domestic union, however denominated, may be recognized asa marriage or given
the same or substantially equivalent legal effect.

Utah Code Ann., § 30-1-2 (2004) (amended prior to 1991)
The following marriages are prohibited and declared void:

(5) between persons of the same sex.

Utah Code Ann., § 30-1-4 (2004) (adopted 1995)
A marriage solemnized in any other country, state, or territory, if valid where solemnized, is
valid here, unlessitis a marriage
(1) that would be prohibited and declared void in this state, under Subsection 30-1-
2(1), (3),0r(5); ...

Utah Code Ann. § 30-1-4.1 (2004)(adopted 2004)

(1) (a) It isthe policy of this state to recognize as marriage only the legal union of a man
and a woman as provided in this chapter.
(b) Except for therelationship of marriage between a man and a woman recognized
pursuant to this chapter, this state will not recognize, enforce, or give legal effect to
any law creating any legal status, rights, benefits, or duties that are substantially
equivalent to those provided under Utah law to a man and a woman because they are
married.

(2) Nothing in Subsection (1) impairs any contract or other rights, benefits, or duties that are

enforceabl e independently of this section.




Vermont

Vt. Stat. Ann. tit. 15, § 8 (2004) (adopted 2000)
Marriage is the legally recognized union of one man and one woman.

Vt. Stat. Ann. tit. 15, § 1201 (2004) (adopted 2000)
As used in this chapter [governing civil unions]:

(4) "Marriage" means the legally recognized union of one man and one woman.

Vt. Stat. Ann. tit. 15, § 1202 (2004) (adopted 2000)
For acivil union to be established in Vermont, it shall be necessary that the parties to a civil
union satisfy all of the following criteria:

(2) Be of the same sex and therefore excluded from the marriage laws of this state.

Vt. Stat. Ann. tit. 15, 8 5 (2004) (adopted 1912)

If a person residing and intending to continue to reside in this state is prohibited from
contracting marriage under the laws of this gate and such person goes into another gate or
country and there contractsa marriage prohibited and declared void by the laws of this state,
such marriage shall be null and void for all purposes in this state.

See Poulos v. Poulos, 737 A.2d 885, 886 (Vt. 1999) (“A marriagecontract will be interpreted
here according to the law of the state of its making, so long as to do so will not violate the
public policy of the State of Vermont”).

Virginia

Va. Code Ann. § 20-45.2 (2004) (amended 1997)

A marriage between persons of the same sex is prohibited. Any marriage entered into by
persons of the same sex in another state or jurisdiction shall be void in all respectsin Virginia
and any contractual rights created by such marriage shall be void and unenforceable.

Va. Code Ann. 8§ 20-45.3 (2005 Supp.) (adopted 2004))

A civil union, partnership contract or other arrangement between persons of the same sex
purporting to bestow the privileges or obligations of marriage is prohibited. Any such civil
union, partnership contract or other arrangement entered into by persons of the same sex in
another state or jurisdiction shall be void in all respectsin Virginia and any contractual rights
created thereby shall be void and unenforceable.




Washington

Wash. Rev. Code 8§ 26.04.010 (2004) (amended 1998)
(1) Marriageis acivil contract between a maleand a female who have each attaned the age of
eighteen years, and who are otherwise capable.

Wash. Rev. Code § 26.04.020 (2004) (amended 1998)
(1) Marriages in the following cases are prohibited:

(c) When the partiesare persons other than a male and a female.

(3) A marriage between two persons that is recognized as valid in another jurisdiction is valid
in this state only if the marriage isnot prohibited or made unlawful under subsection (1)(a),
(1)(c), or (2) of this section.

Sections 26.04.010 and 26.040.020, insofar as they prohibit same-sex marriage, were held to
violate the state constitution in Castle v. State, 2004 WL 1985215 (Wash. Sup. No.
04-2-00614-4, Sept. 7,2004) and Anderson v. King County, 2004 WL 1738447 (Wash. Sup.
No. 04-2-04964-4-SEA , Aug. 4, 2004). The Supreme Court of Washington heard argument in
the appeals of these decisions on M arch 8, 2005. See “ Supreme Court Calendar,”
http://www.courts.wa.gov/appellate% 5Ftrial %5Fco urts/supreme/cal endar/index.cfm ?fa=atc_su
preme calendar.digplay& year=2005& file=20050308 (last visited June 23, 2005)

West Virginia

W. Va. Code § 48-2-104 (2003) (adopted prior to 2001)
(a) The application for a marriage license must contain a statement of the full names of both
female and male parties. . . .

(c) Every application for a marriage license must contain the following statement: "M arriage is
designed to be aloving and lifelong union between awoman and aman. . . .

W. Va. Code § 48-2-101 (2003) (adopted prior to 2001)

Every marriage inthis gate mug be solemnized under a marriage license issued by a clerk of
the county commisson in accordance with the provisions of this article. |f a ceremony of
marriageis performed without a license, the attempted marriage is void, and the partiesdo not
attain the legal status of husband and wife.

W. Va. Code § 48-2-603 (2003) (adopted prior to 2001)

A public act, record or judicid proceeding of any other state, territory, possession or tribe
respecting a relationship between persons of the same sex thatis treated as a marriage under
the laws of the other state, territory, possession, or tribe, or a right or claim arising from such
relationship, shall not be given effect by this state.




Wisconsin

Wis. Stat. Ann. 8 765.001 (2001) (adopted 1959)

(2) INTENT. It isthe intent of chs. 765 to 768 to promote thestability and best interests of
marriage and the family. ... Under the laws of this state, marriage is alegal relationship
between 2 equal persons, a husband and wife, who owe to each other mutual responsibility and
support. . . .

Wis. Stat. Ann. § 765.01 (2001) (adopted prior to 1977)

Marriage, so far asits vdidity at law is concerned, isa civil contract, to which the consent of
the parties capable in law of contractingis essential, and which creates the legal status of
husband and wife.

Wis. Stat. Ann. §765.16 (2001) (adopted prior to 1991)

Marriage may be validly solemnized and contracted in this state only after a marriage license
has been issued therefor, and only by the mutual declarations of the 2 parties to be joined in
marriage that they take each other ashusband and wife, made before an authorized officiating
person. . ..

Wis. Stat. Ann. 8 765.04 (2001) (adopted 1915)

(1) If any person residing and intending to continueto reside in this state who is disabled or
prohibited from contracting marriage under the laws of this gate goes into another sate or
country and there contractsa marriage prohibited or declared void under the laws of this state,
such marriage shall be void for all purposes in this state with the same effect as though it had
been entered into in this gate.

(2) Proof that a person contracting a marriage in another jurisdiction was (a) domiciled in this
state within 12 months prior to the marriage, and resumed residence in this state within 18
months after the date of departure therefrom, or (b) at all times after departure from this state,
and until returning maintained a place of residence within this state, shall be prima facie
evidence that at the time such marriage was contracted the person resided and intended to
continue to reside in this state.

(3) No marriage shall be contracted in this state by a party residing and intending to continue
to reside inanother state or jurisdiction, if such marriage would be void if contracted in such
other state or jurisdiction and every marriage celebrated in this state in violation of this
provision shall be null and void.

See Inthe Interest of Angel Lace M., 516 N.W. 2d 678, 680 n.1 (Wis. 1994) (“Wisconsin does
not recognize same-sex marriages,” citing, inter alia, § 765.001(2)).

Wyoming

Wyo. Stat. Ann. § 20-1-101 (2004) (adopted prior to 1978)
Marriage is a civil contract between a male and a female person to which the consent of the
parties capable of contracting is essential.

Wyo. Stat. Ann. § 20-1-111 (2004) (adopted 1876)
All marriage contracts which are valid by the laws of the country in which contracted are valid
in this gate.

See Hoagland v. Hoagland, 193 P. 843, 843-44 (1920) (recognizing that essntially identical
predecessor statute of § 20-1-111 was subject to exception for marriages “which the
Legislature of the state has declared shall not be allowed any validity, because contrary to the
policy of itslaws”).




