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STATEMENT OF INTEREST'

The Anici Curiae joining this brief are Professors

of Law Barbara Cox, Ian Ayres, Katharine Baker, Carlos
Ball, Elizabeth Bartholet, Brian Bix, Jennifer Brown,
Naomi Cahn, Dan Danielsen, Chai Feldblum, Joanna L.
Grossman, Joan Hollinger, Herma Hill Kay, Charles
Kindregan, Andrew Koppelman, Sylvia A. Law, Linda
McClain, Mary O'Connell, Kermit Roosevelt, Katharine
Silbaugh, Mark Strasser, Dominick Vetri, Jim Wilets,
and Jennifer Wriggins. None of the Amici nor their
counsel are connected to any party or any interest
other than that of amicus in this case. A description
of each of the Amici is contained in Addendum A to this
brief.

The Amici have expertise in a wide range of issues
relating to conflict of laws and family law. The Amici
submit this brief to bring to this Court’s attention
the substantial body of law in support of the_..
plaintiffs-appellants’ position in this case.

SUMMARY OF ARGUMENT

The Commonwealth incorrectly argues that §§ 11 and
12 of Chapter 207 of the Massachusetts General Laws are
necessary: (1) to ensure that there is an “approving
state” to enforce the rights and obligations created by

the marriage in Massachusetts of a non-resident, same-

' The Amici accept the Statement of Issues, Statement
of the Case and Statement of Facts as set forth in the
brief of the plaintiffs-appellants in Cote-Whitacre et
al. v. Dep’t. of Health et al., No. S8JC-089436.




sex couple; and {(2) to protect the sovereign rights of
other States to decide their own policies with respect
to marriage for same-sex couples. See Commonwealth’s

Request For Direct Appellate ﬁeview, pp. 36-38. The
Commonwealth’s arguments reflect a misunderstanding of
the conflict of laws doctrines applied by the States in
determining whether to recognize a mar?iage legally
celebrated in another State. (pp. 4-7)

In our federal system, each State may for itself
decide whether to recognize a marriage of one its

domiciliaries that is celebrated in Massachusetts,

regardless of whether the couple is of the same or

different sex. To date, the Supreme Court of the
United States has interpreted neither the Constitution
of the United States nor the United States Code to
require a State to recognize a marriage -- of any kind
-- celebrated in another jurisdiction. Under existing
recognize a marriage belongs to each State, for each to
decide by applying its conflict of laws principles.
Given this allocation of authority to the States, for
each to apply its own unique law, there can be no
guarantee in any particular case that a State will, or
will not, recognize the validity of the marriage of one

of its domiciliaries celebrated in another State. (pp.

4-7)



The States traditionally have recognized marriages
celebrated outside their borders, because a marriage
valid in the state in which it was celebrated is
presumed to be valid everywhere. (pp. 7-12) Indeed,
many States have even recognized marriages celebrated
in other States where seemingly insurmountable public
policies would prohibit those same mar;iages from being
celebrated within the State; for example, states with
anti-miscegenation laws prohibiting interracial
marriage have recognized interracial marriages
celebrated in states where those marriages were valid.
(pp. 12-39) Therefore, it is untenable for the
Commonwealth to argue or assume that there will be no
“approving state,” Record Appendix {“R.A.“} 124, 128,

rthat will recognize the rights and the obligations of a

non-resident, same-sex couple married in Massachusetts.

(pp. 40-41)



ARGUMENT
I. EACH STATE, APPLYING ITS OWN CONFLICT OF LAWS

PRINCIPLES, MAY CHOOSE TO RECOGNIZE THE VALIDITY

OF THE MARRIAGE OF ONE OF ITS DOMICILIARIES

CELEBRATED IN MASSACHUSETTS.

Under existing interpretations of the Full Faith
and Credit Clause of the Constitution of the United
States, art. IV, § 1, and the Full Faith and Credit
Act, 2B U.S5.C. § 1738, no State is required to

recognize the validity of a marriage celebrated in

another jurisdiction, whether of a same or a different
sex couple.” The Full Faith and Credit Clause provides

in relevant part: “Full Faith and Credit shall be given
in each State to the public Acts, Records, and judicial
Proceedings of every other State.” The Full Faith and
Credit Act, 28 U.S.C. § 1738, the statutory
implementation of the Clause, provides that acts,
records, and judicial proceedings “shall have the same
full faith and credit in every court within the United
States and its Territories and Possessions aéﬁéhey have
by law or usage in the courts of such State, ... from
which they are taken.”

The Supreme Court has interpreted both the Clause

and the Act to require a State to afford the “exacting”

’ Some scholars nonetheless have argued that, properly
construed, the Full Faith and Credit Clause does not
ermit a State to decline to recognize a marriage valid
in another State solely on the grounds that the
marriage is contrary to the forum State’s policy. See,
e.g., Larry Kramer, Same-Sex Marriage, Conflict of
Laws, and the Unconstitutional Public Policy Exception,
106 Yale L..J. 1965, 1986 (1997).



obligations of full faith and credit only to a final
judgment from a judicial proceeding issued by a court
of competent jurisdiction. Baker v. General Motors
Corp., 522 U.5. 222, 233 (1998) . With regard to state
sources of law other than judgments, however, the Full
Faith and Credit Clause “mexrely sets gertain minimum
requirements which each state must observe when asked
to apply the law of a sister state.”’ Wells v. Simonds
Abrasive Co., 345 U.S. 514, 516 (1953). Those minimum
requirements are that a State may apply its law only if
it has “‘a significant contact or significant
aggregation of contacts, creating state interests, such
that choice of its law ig neither arbitrary nor
fundamentally unfair.‘“ Phillips Petroleum Co. V.
Shutts, 472 U.S. 797, 818 (1985) (quoting Allstate Ins.
Co. v. Hague, 449 U.S. 302, 312-0313 (1981) (plurality
opinion)) .

By extending licenses to non-resident couples,
Massachusetts is acting within its constitutional

sphere as a co-equal state in our federal system.

See, e.g., In re Burrus, 136 U.S. 586, 593-94 (1890)

3 4 ) . 4 . - 4
Obtaining a marriage license, unlike obtaining a
divorce, does not Tresent an adversarial judicial
proceeding in family or civil court, which proceeding
invokes the jurisdictional authority of a court over a
person to render a judgment. Cf. Sosna v. ITowa, 418
U.S. 393, 407-408 (1975); williams v. North Carolina,
325 U.S. 226, 229 (1945). Indeed, getting married
neither requires the State to extend its power of
jurisdiction over a person nor presents a CONLroOVersy
for judicial resolution, because each party to the
marrlage volunteers to travel to the State to be

marrie



(*{Tlhe whole subject of the domestic relations of
husband and wife, parent and child, belongs to the

laws of the States and not to the lawgs of the United

States.”). Along with the State of the couple’s
domicile, Massachusetts -- as the State where the
marriage is celebrated -- has both contacts with the

marital couple and an interest in the application of
its law to a non-resident couple that marries within
the borders of the Commonwealth. See Magnolia
Petroleum Co. v. Hunt, 320 U.S. 430, 436 (1943)
{(*[Elach of the states of the Union has constitutional
authority to make its own law with respect to persons
and events within its borders.”); cf. Phillips
Petroleum, 472 U.S. at 823 (“"[I]n many situations a
state court may be free to apply one of several choices
of law.”). Even if the same-sex couple lives in
another State, the couple could return to

Massachusetts, thereby availing themselves of the
protections, benefits, and obligations conferred by
Massachusetts to all married couples within the
territory of Massachusetts.' See Goodridge v. Dep’t of
Public Health, 440 Mass. 309, 313 {(2003}; seé also

Joseph William Singer, Same Sex Marriage, Full Faith

and Credit, and the Evasion of Obligation, 1 Stan. J.

' Massachusetts requires one year of residency within
the State prior to obtaining a divorce. See M.G.L. c.
208, 8§ 4-5.



Civ. Rights & Civ. Lib. (forthcoming 2005) (noting
Massachusetts’ interest in marriage of non-resident
couples, because couple could rely upon Massachusetts
law to “obtain a divorce and seek distribution of
property and child support”) .

The State of a married couple’s domicile also has
both significant contacts and"inﬁeresté in the ~
application of its law regarding the marriage. Because
“fe]ach state as a sovereign has a rightful and
legitimate concern in the marital status of persons
domiciled within its borders,” Williams v. North
Carolina, 317 U.S. 287, 298 (1942), the principles of
full faith and credit “do[] not ordinarily require [a
state] to substitute for its own law the conflicting
law of another state, even though that law is of
controlling force in the courts of that state with
respect to the same persons and events.” Therefore,
under existing interpretations of federal law, a State
has the option to apply either the law of Massachusetts
or the law of the domicile when assessing the validity
of a marriage celebrated in Massachusetts.

II. SOME STATES WILL RECOGNIZE MARRIAGES OF SAME-SEX
COUPLES PERFORMED IN MASSACHUSETTS, EVEN WHERE
THOSE STATES HAVE STATUTORY OR CONSTITUTIONAL
PROHIBITIONS AGAINST SUCH MARRIAGES.

There is no basis for the Commonwealth to presume

that where a State has enacted a prohibition against

marriage for same-sex couples, there will be no



“approving state” to that marriage. Commonwealth’s
Request For Direct Appellate Review, pp. 38, 41, and
46. The Commonwealth's position ignores a long

history of recognition of interracial, consanguineous,
and underage marriages legally celebrated in other
jurisdictions by States that considerythose marriages
void when performed within tﬁé S£atef Many Stétes
have applied traditional conflict of laws principles to
determine whether to recognize a marriage celebrated in
a foreign jurisdiction, even though by statute the
marriage would be void if celebrated within the forum
state. Some States set aside their public policies
generally prohibiting the marriage and recognize the
marriage, especially where a spouse sought recognition
only of a particular “incident” of the marital
relationship, such as the right to divorce, the
obligation of spousal or child support, or the right to
intestate succession. This history demonstrakes that

seemingly strong public policies prohibiting marriage

° Throughout American history citizens have crossed
state lines to marry, even though the States have
always had differing marriage eligibility rules. See,
e.g., Mazzolini v. Mazzolini, 155 N.E.2d 206,209 (Chio
1958) (recognizing marriage of first-cousins prohibited
from marrying in Ohio who celebrated marriage in
Massachusetts before returning to Ohio); Inhabitants
of Medway v. Inhabitants of Needham, 16 Mass. 157
(1819) (Massachusetts residents traveling to Rhode
Island to marry to avoid Commonwealth’s anti-
miscegenation restriction). Cross-border marriages
exist, in part, because states have never had bona fide
residency requirements for marriage.



may give way to the strong policies favoring
recognition of marriage.

indeed, even though many States ultimately
recognized a marriage from a foreign jurisdiction, it
was by no means certain at the time of celebration of
the marriage that those States would do so. The common
law process of conflict of laws énalysis is such that
there can be no certainty ex ante that the marriage of
a non-resident couple will (or will not) be validated
in whichever of the 50 States the couple may live over
the course of their married life. That same process
will repeat itself here: Some States will recognize the
marriage of a same-sex couple, and others might not.
The Commonwealth’s demand for an ex ante guarantee of
recognition is therefore unreasonable in light of the
conflict of laws principles that will govern the
recognition of the marriages of same-sex couples.

A. A Marriage Valid In The State In Which Tt Was

Celebrated Is Presumed To Be Valid Everywhere

Under Traditional Principles of Conflict of
Lawsg.

A court determining which law to apply to decide
the validity of a foreign marriage likely will start
with the long-standing conflict of laws principle that
a marriage valid where celebrated is valid everywhere.
See e.g., Inhabitants of Medway V. Inhabitants of
Needham, 16 Mags. 157, 159 (1819) (“[Ilt is a principle
adopted for general convenience and security, that a

marriage, which is good according to the laws of the



country where it is entered into, shall be valid in any
other countxry.”). This general rule favoring the
validity of marriages “has long been one of the
staples” of conflict of laws principles.® Pakrick J.
Borchers, Baker v. General Motors: Implications for
Interjurisdictional Recognition for Non-Traditional
Marriages, 32 Creighton L. Rev. 147, 554 {1998); see
also William M. Richman & William IL.. Reynolds,
Understanding Conflict of Laws § 119, at 398 (3d ed.
2000} (noting *“an overwhelming tendency” in the United
States to recognize validity of marriage based upon law
where performed). Both the First Restatement and the
Second Restatement of Conflict of Laws favor
recognition of the wvalidity of marriage. The First
Restatement beging with the lex loci celebrationis
rule, whereby a marriage that is vaiid where celebrated
is valid everywhere. Restatement of Conflict of Laws §
121 (1934). Likewise, § 283 of the Seccnd Restatement
encourages courts to recognize out-of-state marriages,
while permitting them to refuse to do so.

Many States determine the validity of marriage by

reference to the law of the State of celebration due to

the powerful policy justifications supporting such

* For example, § 210 of the Uniform Marriage and
Divorce Act, drafted in 1970 by the National Conference
of Commissioners on Uniform State Laws and adopted by
several States, provides: "“All marriages contracted ...
outgide this State, that were valid at the time of the
contract or subsequently validated by the laws of the
place in which they were contracted or by domicile of
the parties, are valid in this State.”

10



universal recognition. The general validation rule
vconfirms the parties’ expectatioms, it provides
stability in an area where stability (because of
children and property) is very important, and it avoids
the potentially hideous problems that would arise if
the legality of a marriage varied from state to state.”
Richman & Reynolds, Understanding Congiict of Liaws §
119 at 398. Especially in an age “of widespread travel
and ease of mcbility, it would create inordinate
confusion and defy the reasonable expectations of
citizens whose marriage is valid in one state to hold
that marriage invalid elsewhere:” In re Lenherr’s
Estate, 314 A.2d 255, 257 (Pa. 1974}.

The vitality of the general validation rule also
is apparent from the States’ rejection of the Uniform

Marriage Evasion Act, which provided the genesis for

11



M.G.L,.. c. 207 8§ 10-13, and 50.° The Uniform Marriage
Evasion Act was superseded by the Uniform Marriage and
Divorce Act, which embraced the general rule of
marriage recognition.® The recognition that interstate
comity with respect to marriage is advanced not by
denying licenses to non-residents, but by recognizing
marriages legally celebrated elsewheré, is impkicit in

the Uniform Marriage Evasion Act’s failure to take

’ The National Conference of Commissioners on Uniform
State Laws withdrew the Uniform Marriage Evasion Act in
1943, because it had been adopted by only five SBtates
and, without widespread adoption, “it merely tend[ed]
to confuse the law.” R.A. 464. Commentators have
criticized the effectiveness of the Uniform Marriage
Evasion Act because its operative provisions solely
reached marriages expressly declared “void,” not
merely prohibited. See Mary E. Richmond and Fred S.
Hall, Marriage and the State: Based Upon Field Studies
of the Present Day Administration of the Marriage Laws
in the United States, p. 196 (1929) (criticizing
reverse evasion and evasion provisions because theg
were “limited to marriages tEat would be wvoid in -the
home state, [and thus] of little or no effect” in
marriaﬁes that home states preferred not occur); See
also Chester G. Vernier, American Family Laws: A
Comparative Study of the Family Law of the Forty-eight
American States, Alaska, the District of Columbia, and
Hawaii (to Jan. 1, 1931), vol. 1, p. 210-11 {1931}
(*This [uniform] act is designed to prevent evasion of
the marriage laws of other states as well as the laws
of states passing it, but it is limited in scope,

being expressly confined to “void” marriages.
Marriages are prohibited for many reasons but are void
for few.”).

* See Unif. Marriage and Divorce Act sec. 210, 9A

U.L.A. 176 (1987) which states: Section 210 “expressly
fails to incorporate the ‘strong public golicy’
exception of the Restatement [Secondl and hence may
change the law in some jurisdictions. This section
will preclude invalidation of many marriages which
would have been invalidated in the past.”
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hold, its subsequent withdrawal, and its replacement

with the celebration rule.’

B. There Is A “Public Policy Exception” To The
Recognition Of Foreign Marriages, But That
Exception Will Not Automatically Invalidate
Marriages of Same-Sex Couples,

There is an exception to the general rule favoring
the validity of a wmarriage: Each State may decline to
validate a marriage from another State where the
marriage would violate “the strong public policy of the
forum.” Developments in the Law -- The Law of Marriage
and Family: Constitutional Constraints on Interstate
Same-Sex Marriage Recognition, 116 Harv. L. Rev. 2028,
2035 (2003)." 1Indeed, each of the four dominant
theories of conflict of laws -- the First and Second
Restatements of Conflict of Laws, Professor Brainerd

Currie’s “governmental interest analysis,” and

° States have always expected that their domiciliaries
could -- and would -- travel to marry in other States,
notwithstanding {(or in spite of) the prohibitions in
their own laws. To the Enowledge of Amici, no-State
has ever retaliated against the state of celebration
for issuing a marriage license to a non-resident couple
For a marriage that would contravene the prohibitions
of the State of the couple’s domicile. Despite
numerous state laws expressly denying marriage_ rights
to same-sex couples, no state has enacted any law
signaling a willingness to retaliate against a sister
state that marries its non-resident same-sex couples
or, altermatively, a willin%ness to guarantee respect
to the resident marriages of same-sex couples from a
sister state that refuses to marry the same-sex couples
domiciled in its own state.

©® See generally Joseph Story, Commentaries on the
Conflict of Laws § 113 (7th ed. 1972) (recognizing
exception_to general rule of reco nition for marriages
“positively prohibited by the public law of a country,
from motives of policy”); George W. Stumberg,
Principles of Confiict of Laws 262 {(1937) (*[M]ost
courts have felt free to hold a marriage invalid_ when
it runs counter to what is regarded as a particularly
strong policy at the domiciliary forum.”}.
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Professor Robert Leflar's “choice-influencing
considerations” -- counsel that a State generally
should recognize a marriage performed in another
jurigdiction, but permit a State to refuse to recognize
an out-of-state marriage by that State's domiciliaries
if doing so would wviolate the clear public policy of
that State.

Sections 131 and 132 of the First Restatement
establish exceptions to the general rule of
recognition. In particular, §§ 132 (a)-(d) provide a
non-exhaustive list of exceptions to recognition of
marriages that may "“offend a strong public policy of
the domicil,” such as polygamous marriage, incestuous
marriages, marriages between “persons of different
races where gsuch marriages are at the domicil regarded
as odious,” and marriage “of a domiciliary which a
statute at the domicil makes void even though
celebrated in another state.” Id. at § 132, cmt. B.

The Second Resgtatement also contains a puglic
policy exception to the general rule favoring
recognition of marriage. Section 283(2) of the Second
Restatement provides, “A marriage which satisfies the
requirements of the state where the marriage was
contracted will everywhere be recognized unless it
violates the strong public policy of another state

which had the most significant relationship to the
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spouses and the marriage at the time of the marriage.”"

Restatement (Second) of Conflict of Laws §
283 (2) (1971) .7

Governmental interest analysis, developed by
Professor Brainerd Currie in the 1950’'s and the 1560°s,
also refers courts to policy considerations to decide
conflict of laws issues. See Bréinerd?Currie, Selected
Essays on the Conflict of Laws 187 (1963). Professor
Currie reasoned that the statutory and case law of a
state express policy choices, which the state has an
vinterest” in applying in cases involving that state’s
domiciliaries. 1In a case concerning a Massachusetts
marriage of a non-resident same-sex couple, Professor

Currie would likely consider the question of which

Y 1In deciding whether to validate a marriage celebrated
outside of the State, § 283(1) refers the court to “the
local law of the state which, with respect to_the
particular issue, has the most significant relationship
to the spouses and the marriage under the principles
stated in § 6. Section 6 in turn counsels a court to
use “a statutory directive of its own state on choice
of law,” subject to constitutional restrictioms. Where
no statutory directive exists, § 6(2) directs the court
to consider various factors, including: (a) the needs
of the interstate and the international systems; (b)
the relevant policies of the forum; (¢) the relevant
olicies of other interested states and the relative
interests of thoge states in the determination of the
articular issue; {d) the protection of the parties’
justified expectations; (e) the bagic policies
underlying the particular field of law; (£f) certainty,
redictability, and uniformity of result; and (g) ease

in the determination and application of the law to be
applied.

2 gme Singer, Same Sex Marriage, 1 Stan. J. Civ. Rights
& Civ. Lib. at 40 (“[Iit is elementary conflict of
laws reasoning that the current domicile of the
parties is almost certain to be the state that has the
most significant relationship with the parties and the
transaction. That is because the transient conmection
with Massachusetts does not give Massachusetts a
greater interest in applying its law than the state

where the parties reside.”)
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State’s law applies to present a “false conflict”
situation, because only the couple’s common domicile,
if one exists, has an interest in applying its law to
the case. See Patrick J. Borchers, The Choice-of Law
Revolution: An Empirical Study, 49 Wash. & Lee L. Rev.
357, 361 {1992). Therefore, under Professor Currie’s
analysis, even though the couple was ﬁarried in
Massachusetts, the law of their domicile would control
the validity of their marriage in that State. See
Barbara J. Cox, Same-Sex Marriage and Choice of Law:
If We Marry in Hawaii, Are We Still Married When We
Return Home, 1994 Wis. L. Rev. 1033, 1090-1091 (1994).
Finally, Professor Robert Leflar’s “choice-
influencing considerations” theory focuses on those
factors that influence courts in their choice-of-law
analysgis. See Robert A. Leflar, Choice-Influencing
Congsiderations in Conflicts of Law, 41 N.Y.U. L. Rev.
267 (1966). Professor Leflar’s considerations include:
(1) predictability of result; (2) maintenance of
interstate and international order; (3) simplification
of the judicial task; (4) advancement of the forum's
governmental interests; and (5) application of the
better rule of law. Id. at 282. Leflar expected that
judges might be led to use the forum’s law, especially
if foreign law might “interfere with fundamental local

policies.” Id. at 297. Leflar also believed, however,

that judges are perfectly capable of realizing when
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local forum law is not better, and should have the
freedom to ignore the disfavored local law that would
otherwise control in domestic cases. Id. at 299-300.

Conflict of laws analysis under all four
traditional approaches is complex, intrinsically linked
to the unique public policies and statutory laws of the
forum State, and heavily influenced by the facts of the
case. In every case, the analysis requires a
determination of the public policy of the forum State,
which is itself a complicated exercise. “It is not
always easy to determine what is a positive state
policy,” because not every provision “of a statute
prohibiting marriage, under certain circumstances, or
between certain parties, is indicative of a state
policy” for the purpose of applying conflict of laws
principles.” Penneger v. State, 10 8.W. 305, 309
{Tenn. 1899) (holding policy of prohibiting remarriage
for adulterous spouses trumps presumption of “valid
where solemnized, valid everywhere”) .

The complexity of this conflict of laws/public
policy analysis is exacerbated by the variety of the
States’ common law, statutory, and constitutional law
regarding the rights of same-sex couples. For example,
it may be difficult to ascertain the domicile’s public
policy, as expressed in both its statutes and case law
because policies disfavoring recognition of the

marriage of a same-sex couple may conflict with
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policies in statutes validating foreign marriages
(e.q., certainty, predictability, comity}, policies in
favor of providing benefits and protections to married
couples, case law recognizing other out-of-state
marriages despite statutory prohibitions, or other
expressions of state public policy concerning the
rights of same-sex couples in generalibr rights of the
couple involved in the litigation.

For thig reason, inquiry intc a state’'s public
policy for these purposes cannot begin and end with
mere citation to a marriage restriction existing in any
one state. For example, Maine {(where plaintiffs-
appellants Michael Thorne and James Theberge reside),
statutorily prohibits same-sex couples from marrying
within the State, declares such marriages to be void,
and exempts all marriages of same-sex couples from the
general rule of recognition of foreign marriages. See
19-A Me. Rev. Stat. Ann. 8§88 650, 701, 750. Eeﬁgver,
Maine also affirmatively recognizes same-sex
relationships and, in many instances, statutorily
ensures that same-sex couples have access to key rights

under state law.” See 18-A Me. Rev. Stat. Ann. §§ 2-

©® Maine law also provides meaningful protections for
non-marital couples generally. See 18 Me. Rev. Stat.
Ann. §§ 5-506 (estab%ishing right to appoint durable
power of attorney for health care decision-making), 5-
501, 508 (establishing right to appoint durable power
of attorney for financial decisions); 22 Me. Rev. Stat.
Ann. 8§ 1711D (allowing patient to designate persons
for visitation rights), 2843-A (authorizing designation
of person to make funeral arrangements and select final
resting place}.
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102 et seq. (extending laws of intestacy to domestic
partners), 3-203, 5-309, 5-405, 5-410 (recognizing
legal priority for domestic partners in probate
proceedings concerning guardianship, conservatorship,
and adminigtration of estate); 19-A Me. Rev. Stat. Ann.
§§ 4002 et seq. (protecting domestic partners against
domestic abuse); 22 Me. Rev. Stat. Ann: §§ 2843
(extending right to disposition of remains to surviving
domestic partner); 24 Me. Rev. Stat. Ann. §§ 2319-A,
2741-A, 2832-A, 4249 (requiring insurance carriers to
offer health care coverage to domestic partners}).

If a surviving same-sgex spouse in Maine were to
seek to vindicate the policy interests expressed in one
of these statutes, then a Maine court would evaluate
these other public policies favoring the rights of a
same-sex couple together with the State’s restriction
upon the marriage of same-sex couples. Because any
particular incident of marriage may implicate-a
multitude of competing policy interests, the requisite
analysis of a State’s public policy with respect to
recognition of a foreign marriage is highly complex,
and the outcome of that analysis cannot be predicted
with any certainty in the abstract.

The complexity inherent in the application of the
public policy exception cannot be overstated, as
evidenced in two exemplar cases: Penneger and In re

Lenherr’s Estate. In Penneger, the Supreme Court of
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Tennessee considered the marriage of a woman who was
divorced on grounds of adultery and who went to Alabama
to marry the man with whom she had committed adultery.
10 S.W. at 305. Tennessee law prohibited such a
marriage during the life of the woman’s ex-husband.
Td. The court recognized that the “well-being of
society ... demands that one state or‘hation shall
recognize the validity of marriage had 'in other states
or nations, according to the laws of the latter, unless
some pogitive statute or pronounced public policy of
the particular state demands otherwise.” Id. at 309.

The court then analyzed which statutes embody
r"distinctive state policy" that should prevent
recognition despite this general rule.

It will not do to say that every provision of

a statute prohibiting marriage, under certain

circumstances, or between certain parties, is
indicative of a state policy in the sense in

which it is used in this connection. To so
hold would be to overturn this most solemn
relation .... Each state or nation has

ultimately to determine for itself-—what
statutory inhibitions are by it intended to
be imperative, as indicative of the decided
policy of the state concerning the morals and
good order of society, to that degree which
will render it proper to disregard the jus
gentium of ‘valid where solemnized, valid

everywhere.’

10 S.W. at 309. The court concluded that the policy
embodied in the prohibition against the marriage of
adulterous spouses was to protect the sensibilities of
the innocent ex-spouse and to prevent an affront to

public decency. The court held these policy interests
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of sufficient moment to render the marriage invalid.
Id.

In re Lenherr‘s Estate, the Supreme Court of
Pennsylvania addressed whether a widow was entitled to
the marital exemption to the State’s inheritance tax.
Each spouse had been married previous}y, but their
previous marriages had ended in aivorcé due to their
- adultery with each other. 314 A.2d at 256-57. After
their divorces, the couple traveled frowm their
residence in Pennsylvania to West Virginia to marry,
because Pennsylvania law prevented those guilty of the
crime of adultery from marrying the person with whom
the adultery was committed during the 1life of the
former spouse. Id. at 257. Thirty-two years later,
the husband had since passed away, and the court was
confronted with whether the marriage performed in West
Virginia was valid in Pennsylvania.

Relying upon the Second Restatement approach to
the conflict of laws, the court weighed the policies
favoring (1) uniform recognition of marriage based upon
the law of the place of celebration and (2} award of
the inheritance tax to protect the reasonable reliance
interests of the surviving party upon the death of a
spouse against the public policy expressed by
Pennsylvania‘’s prohibition of the marriage at issue
here. 314 A.2d at 257. The court concluded, similarly

to the court in Penneger, that the policy behind
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Pennsylvania‘’s prohibition was not to punish an
adulterous spouse, but to protect the sensibilities of
an innocent husband or wife and the public decency.
Id. at 259.

Denying the surviving spouse the marital tax
exemption to the inheritance tax, however, would not
further Pennsylvania’s policies,*becaﬁSe any affront
caused by the West Virginia marriage ended with the
husband’s death. 314 A.2d at 259. Even if
Pennsylvania‘s policy interests would be significant in
a case concerning ongoing cochabitation within the
State, its interests for prohibiting the marriage are
less where the marriage has already ended due to the
death of one spouse. The court further concluded that
applying the policy of the prohibition would
“frustrate{]“ the policy behind providing the transfer
tax exemption: recognizing the surviving spouse’s
interest in property created by the couple’s joint
investment in the marriage. Id. Therefore, tge court
recognized the West Virginia marriage as valid, and
held that the widow could invoke the marital exemption
to the State’s inheritance tax.

In sum, application of public policy exceptions
will vary from State to State. Each State likely will
decide whether to validate the marriage of a same-sex

couple celebrated in Massachusetts by examining the

common law precedent in the State regarding the
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recognition of foreign marriages, the interpretation
and weight given to statubory or constitutional
prohibitions against marriage of same-sex couples, the
types of public policies embodied in both the laws
prohibitingkmarriage of same-sex couples and in the
gtatutes relevant to the particular mgrital right (s)
asserted by the couple, and the épecific circumstances
provided by each particular case.

C. Some States, Applying Traditional Conflict Of

Lawg Principles, Will Recogqnize The Marriage

Of A Same-Sex Couple Celebrated In
Massachusgetts.

Some States likely will recognize the foreign
marriage of a same-sex couple, even though the
complexity of conflict of laws principles makes it
difficult to know ex ante whether any particular State
will recognize a foreign marriage. For starters, some
States without statutes prohibiting the marriage of
same-sex couples have already recognized same-sex
relationships entered into by their domiciliaries
outgide the State. See Langan v. St. Vincent's Hosp.,
765 N.Y.S8.2d 411, 422 (N.Y. Sup. Ct. 2003) (“New York’s
public policy does not preclude recognition of a same-
sex union entered into in a sister state.”). Non-
resident same-sex couples from States that have not
enacted statutory or constitutional prohibitions
against marriages of same-sex couples, such as

Connecticut, New Jersey, New Mexico, New York,

Wisconsin and Rhode Island, have a very reasonable
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prospect that their domiciles will likewise recognize
their marriage in Massachusetts. Indeed, some States
have expressed that they will recognize the marriages
of same-sex couples for certain purposes. See
Connecticut Att‘y Gen. Op. (Aug. 2, 2004) (Addendum B)
(establishing that marriage licenses from Massachusetts
of same-sex spouse would be recognize&‘in Connecticut
to change name on driver’s license and car
registrations); 2004 N.Y. Att'y Gen. Op. 1, 16 (Mar. 3,
2004} (Addendum C} (stating that New York will
recognize marriages of same-sex couples legally
performed elsewhere); Rhode Island Att’'y Gen. Op. (Oct.
19, 2004) (Addendum D) (stating that same-sex spouse
married in Massachusetts would be eligible to receive
spousal benefits under teacher's retirement system).

In other States, statutory and constitutional
prohibitions erected to prohibit the marriages of same-
sex couples in other States predictably will influence
the application of conflict of laws principles. See,
e.g., Va. Code Ann. § 20-45.2 (“Any marriage entered
into by persons of the same sex in another state or
jurisdiction shall be wvoid in all resgpects in Virginia
and any contractual rights created by such marriage
shall be void and unenforceable.”). There is no basis
to assume (as does the Commonwealth) that those

prohibitions will be outcome determinative given the

complexity of conflict of law analysis. The mere
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enactment of so-called “Defense of Marriage” laws may
“not Foreclose the case-sensitive balancing of relevant
factors and interests characteristic of modern choice
of law reasoning.” Andrew Koppelman, Same-Sex Marriage
and Public Policy: The Miscegenation Precedents, 16
Quinnipiac I,. Rev. 105, 108 (1996). ’

Indeed, the public polic? pfohibitions of’many
States are not expressly extended to marriages of same-
sex couples celebrated in other jurisdictions; or are
not quite so strong; or may be trumped by still other
public policy concerns, such as the need to support
children or to enforce the obligations of marriage.

See Singer, Stan. J. Civ. Rights & Civ. Lib. at 47.
The prior validation of interracial warriages by
Southern States with criminal anti-miscegenation
penalties, and also prioxr validation of adulterous and
conganguineous marriages, and the recognition of civil
unions celebrated in Vermont, demonstrate that..even
strong public policies against a marital relationship
may very well yield in some cases.

1. Abszent a sgtatute expressly prohibiting

raecogqnition of a foreign marriaqge, many
state courts have construed public

pelicy statutes as applying only to

marriages celebrated within the State.

It is likely that courts in some States will apply
prohibitions against the marriage of same-sex couples
to foreign marriages of same-sex couples only where the

prohibitions also expressly apply to marriages
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celebrated outside of the State. In many States that
have enacted statutory and constitutional impediments
to the marriage of a same-sex couple, the State’s
public policy pronouncements “do[] not by express terms
regulate a marriage solemnized in another State where,
as in our present case, the marriage was concededly
legal.” In re May’s Estate, 305'N-Y.‘ﬁ86, 114 N.E.2d
4, 6 (1953). GSee, e.g., Haw. Rev. Stat. 8§ 572-1 &
572-3; Md. Code Ann., Family law § 2-201; Mont. Code
Ann. § 40-1-401; S.C. Code Ann. §§ 20-1-10 & 15; Vt.
Stat. Ann. Title 15 §8 8; Wy. Stat. § 20-1-101. Thus,
thé mere existence of a statute or constitutional
provision expressing a state’s disapproval of marriage
rights for same-sex couples does not indicate that such
policy will be interpreted to deny recognition to the
marriages of same-sex couples legally celebrated
outside of the State.

Therefore, these States likely will follow, as
they have in the past, the “clear statement” canon of
statutory interpretation applicable to the recognition
of foreign marriages:

A marriage which is prohibited here by

statute because contrary to the policy of our

law is vyet wvalid if celebrated elsewhere

according to the law of the place, even if

the parties are citizens and residents of

this commonwealth, and have gone abroad for

the purpose of evading our laws, unless the

legislature has clearly enacted that such
marriages out of the state shall have no

validity here.
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Commonwealth v. Lane, 113 Mass. 458, 464 (1873) (Gray,
C.J.). Indeed, absent a “statute expressing clearly
the Legislature’s intent to regulate within this States
marriages of its domiciliaries solemnized abroad,” the
general rule of recognition applies. In re May’s
Estate, 114 N.E. 2d at 6; see also In re Loughmiller’s
Estate, 229 Kan. 584, 590, 629 pP.2d 156, 161 (1981)
(validating foreign first-cousin marriage,
notwithstanding evasive trip to Coleorado to celebrate
marriage, where Kansas statute prohibiting such
marriages did not expressly apply to foreign
marriages) .

The policy underlying the general rule of
recognition is itself go strong that “in the absence of
express words, a legislative intent to contravene the
jus gentium under which the question of the validity of
a marriage contract is referred to the lex loci
contractus cannot be inferred.” State v. Hand, 87 Neb.
189, 126 N.W. 1002, 1002-1003 (1910); see also In re
Miller’s Estate, 239 Mich. 455, 214 N.W. 428 (1927)
(following general rule of recognition because
Legislature did not expressly apply to foreign
marriages statute declaring first-cousin marriages
void); Garcia v. Garcia, 25 S.D. 645, 127 N.W. 586
(1910) {noting lack of legislative intent to apply to
foreign marriages statute prohibiting first-cousin

marriages within State). Therefore, even some States
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with public policies against the marriage of same-sex
couples likely will recognize such a marriage if valid
in another jurisdiction.

2. States with anti-miscegenation laws

recognized marriages of interracial
couples performed in other States.

Some States, notably some in the South, recognized
interracial marriages celebrated in other
jurisdictions, notwithstanding their own positive law
declaring such marriages void -- and in some cases, a
crime -- if performed within the State. For example,
in State v. Ross, 76 N.C. 242 {(1877), the Supreme Court
of North Carolina recognized an interracial marriage
celebrated in South Carolina that would not have been
valid if celebrated in North Carolina. A white woman,
who was a resident of North Carclina, moved to South
Carolina, where she married a black man residing there.
Id. at 243. At that time, North Carolina prohibited
interracial marriage, but South Carolina did not. Id.
Approximately three months later, the couple moved to
North Carolina, where they were charged with illegal
fornication and adultery. id.

A divided Supreme Court held that the South
Carolina marriage was valid and provided a defense to
the charges. Although the North Carolina Court made
plain that interracial marriages were “revolting to

usg,” it nonetheless recognized the marriage under the

general rule that a marriage valid where celebrated
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must be treated as valid everywhere because the
majority felt bound by “obligations of comity to our
sister States.” Id. at 246-247."

In Inhabitants of Medway, this Court held that an
interracial marriage “solemnized in Rhode Island, where
it was not unlawful,” would be recognized in
Massachusetts, where such a marriage was unlawful,
“even when it appears that the parties went into
another state to evade the laws of their own country.”
16 Mass. at 159; but see M.G.L. c¢. 207, § 10. And in
Pearson v. Pearson, 51 Cal. 120, 125 {(1875), California
recognized the validity of an interracial marriage
celebrated in Utah despite a California statute
declaring such a marriage a nullity if celebrated
within the State. Applying California’s statute

requiring recognition of a marriage valid in the State

14

The Court regected the State's argument that the
woman had moved to South Caroclina to evade Nerth
Carolina’s law because the State had not proven that
she left North Carolina soclely to evade its law. Ross,
76 N.C. at 243. By contrast, that same year the North
Carolina Supreme Court declined to recognize an
interracial marriage celebrated in South Carolina where
(unlike in Ross) two North Carolina domiciliaries
traveled to South Carclina “for the purpose of evading
the law of North Carolina which prohibited their
marriage.” See State v. Kennedy, 75 N.C. 251 (1877)
(finding marriage void becausge North Carolina‘s
prohibition against interracial marriage “is a personal
incapacity which follows the parties wherever they go
so long as they remain domiciled in North Carolina”).
That the Supreme Court of North Carolina arrived at
different results in Ross and Kennedy (i} illustrates
the complexity of conflict of laws analysis; (ii)
confirms the ability of each state to undertake for
itself the analysis with respect to the validity of
marriage celebrated elsewhere; and (iii) exposes the
illogic of the Commonwealth’s position that
Massachusetts could and should prejudge outcomes in the
forty-nine other states.
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in which it was performed, the Supreme Court of
California held that the interracial marriage must be
recognized within California. Id.

At bottom, the recognition by States of foreign
interracial marriages in the face of strong contrary
public policies demonstrates that some States will
again recognize marriages, such as maEfiages of same-
sex couples, that appear to be contrary to public
policy.

3. Many States have validated adulterous,
consanguineous, and underage marriages
performed in other jurisdictions,
notwithstanding forum public policies
aqainst those marital relationships.

In many other cases a court has recognized an out-
of-state marriage despite a forum statute prohibiting
that same marriage within the State. For example, in
Loughran v. Loughran, 292 U.S. 216, 223 (1934}, the
Supreme Court of the United States, applying the
general rule favoring recognition of marriag?imheld
that a Florida marriage of residents of the District of
Columbia should be recognized for the purposes of
awarding alimony and dower rights, even though the
marriage would have been “absolutely void” if perforumed
within the District of Columbia. Notwithstanding
allegations that the couple married in Florida to evade
the District‘s prohibition against remarriage following

the commission of adultery, the Court held that the

District’s statute was inapplicable because that
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statute did not specifically reference adultery as a
disqualification for marriage within the District. Id.
at 223-224. Therefore, the Court concluded that the
District’s prohibition “does not invalidate a marriage
solemnized in another state in conformity of the laws
thereof.” Id. at 223. Though the Dig;rict had a
statute declaring evasive marfiages iliegal and void,
the Court refused to apply the evasion law to the
couple where the District’s evasion law did not
specifically reference the marital prohibition that
disqualified the putative wife from remarriage within
the District. Id. at 223-24.

Many State courts similarly have validated
consanguineous marriages celebrated in other States
notwithstanding an apparently strong forum policy to
the contrary. In Etheridge v. Shaddock, 706 S.W.2d
395, 396 (1986}, the Supreme Court of Arkansas upheld
the validity of a marriage between first cousins,
because such marriages do not create “much social
alarm, ” notwithstanding the couple’s evasive trip to
Texas to get married. Similarly, in Staley v. State,
89 Neb. 701, 131 N.W. 1028, 1029-1030 (1911}, the
Supreme Court of Nebraska validated the marriage of
first cousins in Iowa, in holding that the husband
could be charged with bigamy. See also In re May's
Estate, 114 N.E.2d at 7 (recognizing as valid, despite

contrary statute in New York, marriage in Connecticut
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between uncle and niece, because parties’ reasonable
expectations after 32 years of marriage deserved
protection) .

Finally, applying the general rule validating an
out-of-state wmarriage, the highest courts in some
States also have upheld the out-of-state marriage of
two underage residents despite contrafy statutory law
in the deomicile. In McDonald v. McDonald, 6 Cal. 2d
457, 58 P.2d 163, 164 {1936}, the Supreme Court of
California upheld the marriage of an underage couple.
The Court stated:

Even though the parties here, resident of and

domiciled in California, went to the state of

Nevada to be married, and with the avowed

purpose of evading our laws relating to

marriages, such a motive, if in the minds of
the parties, would not change the operation
of the well-settled rule that a marriage
which is contrary to the policies of the law
of one state is vyet wvalid therein it

celebrated within and according to the laws
of another state.

Id. Along gimilar lines, the Supreme Court of Arkansas
affirmed the validity of a marriage of two underage
residents of Arkansas performed in Mississippi, because
the policy against underage marriage expressed in an
Arkansas statute did not provide a sufficient basis to

void entirely the marriage. See State v. Graves, 307

S.W.2d 545, 549-550 (1957).
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4. Some Statesg have recognized civil unions
performed in Vermont, notwithstanding
prohibitions upon the marriage of same-
sex couples.

Although a Vermont civil union lacks an analog in
most other states, some courts have recognized a civil
union for certain purposes, such as dissolution of the
union and the right to bring an actiom for wrongful
death. In re KJB and JSP, No. CDCD 119660 {Woodbury

County Dist. Ct. Iowa, Nov. 14, 2003}, Supreme Court
of Iowa sub nom Alons v. Iowa Dist. Ct. for Woodbury
Cty., No. 03-1982. (Addendum E), and In re M. G. and

S. G., No. 02-D-292 (Fam. Ct. W.Va., Jan. 3, 2003)
(Addendum F), the respective family courts of Towa and
West Virginia recognized the parties’ civil unions for
the limited purpose of entering a judicial decree
dissolving the unions. Of course, to dissolve the
civil unions each court first had to recognize the
validity of the civil unions. Both courts did this,

.notwithstanding statutory provisions in each State

providing that marriages by same-sex couples would not

be recognized for any purpose.’

* gee W. Va. Code Ann. § 43-2-603 {stating that a
wpublic act” or “record” from any other state
“respecting a relationship between persons of the same
sex that i treated as a marriage under the laws of the
other state.... or a right or claim arising from such a
relationship, shall not be given effect by this
state”); Iowa Code Ann. §§ 595.2(1) (“Only a marriage
between a male and a female is valid.”) and 595.20
(recognizing legal marriage from another jurisdiction
only “if the parties meet the requirements for validity
pursuant to 595.2, subsection 17).
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Other States such as Connecticut and Texas, have
taken the opposite approach. In Rosengarten v. Downes,
802 A.2d 170 (Conn. Ct. App. 2002} (Addendum G), and In
re R.S8. and J.A., No. F-185063 (Dist. Ct. Jefferson
County, Tex., Mar. 3, 2003) (Addendum H}, the courts
refused to recognize the parties’ civil unions even for
the limited purpose of dissolving the-Unions. ‘Although
Texas has a statute prohibiting same-sex marriage in
the State, see Tex. Fam. Code § 6.204, Connecticut
lacked such a statute. See Rosengarten, 802 A.2d at
182 (noting that state policies prohibiting
discrimination based upon sexual orientation and
permitting second parent adoptions by nonbiological
parents in same-gex relationship would not alter its
decision} .

The courts in still other States are split with
respect to whether a person in a Vermont civil union
could be treated as a “spouse” under state 1§E“ﬁor the
purposes of a custody dispute and a wrongful death
action. In Burns v. Burns, 560 S.E.2d 47 (Ga. Ct. App.
2002), the Georgia Court of Appeals refused to treat a
mother’s same-sex partner as her marital partner after
the couple entered into a Vermont civil union. The
court therefore found the mother in violation of an
earlier custody decree that prohibited “overnight stays
with any adult to which such party is not legally

married.” Id. at 48-49. Georgia’s statute prohibiting
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marriage of same-sex couples within the State, see Ga.
Code Ann. § 19-3-3.1{(a), and its statute declaring that
a marriage license issued to a same-sex couple by
another State “shall be void in this state,” Ga. Code
Ann. § 19-3-3.1(b}, persuaded the court that Georgia
would not recognize a Vermont civil union.

By contrast, the Supreme Court ofﬂNassau County in
the State of New York held in Langan that a surviving
civil union partner should be treated as the deceased
partner’s spouse, based upon the parties’ Vermont civil
union, for the purposes of bringing a wrongful death
suit. Id. at 422. Relying upon the general rule that
a marriage that was valid where celebrated is valid
everywhere, the court concluded from the public
policies expressed in various New York statutes and
case law that “NMew York’s public policy does not
preclude recognition of a same-sex union entered into
in a sister state.” Id. at 416. Because the public
policy of New York did not preclude recognition of the
civil union, and because there was no statutory
prohibition of marriages of same-sex couples, the court
held that the legislative purpose behind New York’'s
wrongful death statute was to compensate Langan as
“{t]he person most likely to have expected support and
to have suffered pecuniary injury.” Id. at 419.

The split among the States concerning the

recognition of c¢ivil unions foretells the likely result
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should Massachusetts permit same-sex couples domiciled
in other States to marry in the Commonwealth. The
already-existing conflict of laws principles empower
the courts of each State to make their own decisions

- by applying their own law, and continuing their own
public policies - regarding whether, in a specific
case, to recognize the marriage of a éame—sex couple

celebrated in Massachusetts.

D. Even If Some States Would Not Recognize A
Foreiqn Marriage Of A Same-Sex Couple Asg

Valid For All Intents and Purposes, Many
States Will Recognize A Marriage As Valid For

Particular Incidents Of Marital Rights aAnd
Obligations.

Although some married same-sex couples may seek
universal recognition of their ongoing relationship,
other couples may seek recognition only of a limited
aspect of their relationship. A State may be unwilling
to recognize the marriage of a same-sex couple for all
purposes, but the State may be willing to recognize the
marriage for the purposes of a particular “in¢ident of
marriage” -- a benefit, right, or obligation of a
spouse -- without recognizing the wvalidity of the
marriage entirely. As the Supreme Court of Tennessee
gtated, *It will not do to say that every provision of
a statute prohibiting marriage, under certain
circumstances, or between certain parties, is

indicative of a state policy in the sense in which it

is used in this connection.” Penneger, 10 S_.W. at 309.
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More recently, courts “have begun to recognize
that the enjoyment of different incidents of marriage
involves different policies. Consequently, a uniform
reference to a single statute to resolve all choice-of-
law questions involving marriage cannot be expected.”
Eugene F. Scoles, Peter Hay, Patrick J. Borchers, &
Symeon C. Symeonides, Conflict of Laws § 13.2, at 545-
546 (3d ed. 2002). Therefore, a court in the State of
the couple’s domicile may -- and perhaps wili -- hold
that marriage to be valid for some of the many
incidents of marriage, if not all, even where the
marriage of a same-sex couple is void within the forum.

For example, southern States’ anti-miscegenation
policies were no less strong than modern public
policies against marriage of same-sex couples, vet
those States did not make "a blunderbuss" of their own
public policy in determining whether an interracial
marriage could be recognized for certain incidents of
marriage.” Koppelman, The Miscegenation Precedents, 16
Quinnipiac L. Rev. at 108. Instead, courts in those
States weighed the interests of the parties in their
marriage and in the particular legal protection sought

with regard to the marriage, as well as the

¥ Many of these restrictions were stronger than those
leveled against the marriage of same-sex couples,
because they attached criminal penalties to a
prohibited marriage, including felony status and prison
sentences. See Koppelman, The Miscegenation
Precedents, 16 Quinnipiac L. Rev. at 109. No State has
taken the step of criminalizing marriages of same-sex
couples.
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countervailing policies of the forum expressed by the
prohibitions contained in its laws. Id. at 106.

In cases involving both interracial marriage and
polygamous marriage, courts have granted a particular
incident (benefit) of the marital relationship to the
spouse (s), even where the forum State might have
refused recognition of the marriage uéon a universal
basis. 1In Millerlv. Lucks, 36 So. 2d 140, 142 (Miss.
1948), the Supreme Court of Mississippi recognized an
interracial couple’s out-of-state marriage for the
purposes of intestate succession, even though the
Constitution and the statutes of Mississippi prohibited
interracial marriage within State. The court concluded
that the purpose of Mississippi’s anti-miscegenation
laws was only “to prevent persons of Negro and white
blood from living together in this state in the
relationship of husband and wife.” Id. However,
because one sgpouse had died, the court held that
Mississippi‘s public policy would not prevent
recognition of the marriage for that Llimited ;ncident,
i.e. the surviving spouse’s right to intestate
succesgion. See id.

Similarly, In re Dalip Singh Bir's Estate, 188
p.2d 499, 502 (Cal. App. 1948), a California appellate
court held that California‘s “public policy” against
polygamous marriage did not prohibit two wives (both

residing overseas), from inheriting equal shares of
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their husband’s estate under California probate law.
The court found that California‘s public policy “would
apply only if decedent had attempted to cohabit with
his two wives in Califormnia.” Id.

Finally, In re Lenherr’s Estate, the Supreme Court
of Pennsylvania held that Pennsylvania’s public policy
against marriages resulting from adulterous affair, did
not prohibit a widow of such a marriage from enjoying
the limited incident of the marital exemption to the
transfer inheritance tax, even though the married
couple had evaded Pennsylvania law to marry in West
Virginia. 314 A.2d at 259. The court noted that the
purpose of the restriction against remarriage of those
who commit adultery is not to punish adultery, but to
protect the sensibilities of the former spouse hurt by
the adultery. See id.; see also Penneger, 10 S.W. at
309. Applying the Second Restatement framework, the
court concluded that, however significant o e
Pennsylvania‘s policy might be significant in cases of
ongoing cohabiﬁation, “denying the marital exemption
would be all but fruitless” in achieving that pelicy in
a case where the surviving spouse would no longer be
cohabiting with her husband. Id. Therefore, there was
no reason to apply Pennsylvania’s law to deny the
spouse the tax exemption.

Furthermore, some courts addressing legal issues

concerning Vermont civil unions entered into by same-
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sex couples domiciled outside Vermont have applied this
same incident of marriage analysis. In re KJB and JSP,
No. CDCD 119660 {Woodbury County Dist. Ct, Iowa Nov.

14, 2003}, Supreme Court of Iowa sub nom Alons v. JIowa

Dist. Ct. for Woodbury Cty., No. 03-1982, and In re M.

G. and §. G., No. 02-D-292 (Fam. Ct. W.Va- Jan. 3,
2003), the Iowa and West Virginié family courté
recognized the civil unions for the limited purpose of
dissolving them. And in Langan, the court held that a
surviving partner of a Vermont c¢ivil union should be
treated as a “spouse” for purposes of Langan’s wrongful
death suit under New York law. 765 N.Y.S. 2d at 422.
Because New York’s public policy did not preclude
recognition, see id. at 416, and because no anti-
marriage statute existed that prevented such
recognition, the court held that the legislative
purpose behind New York’s wrongful death statute was to
compensate Langan as “[t]lhe person most likely-to have
expected support and to have suffered pecuniary

injury.” Id. at 419.

In sum, there is good cause to expect that other
States will recognize a marriage celebrated in
Massachusetts, or some incident of that marriage. In
any event, the Commonwealth certainly cannot
demonstrate ex ante that no such marriages will be

recognized. The Commonwealth camnnot know in advance

40



what issue(s) may be most important to the same-sex
couple, such that that they will find it necessary to
litigate their marxrital rights and obligations in court.
As in Langan, a guestion about a spouse’s marital
status may not arise until after his same-sex spouse
has died; in such a case the only legal issue would be
whether to recognize the surviviﬁg spoase for the
purposes of estate and tort law and“it would be
irrelevant whether a State would recognize his marriage
for any other purposes. Similarly, many other cases
will also arise where the incident of marriage at issue
is one that the court can grant to the married couple,
because to do so will promote that State’s interests in
both protecting the expectations of its citizens and
providing specific rights to couples who héve made
legal commitments to each other, but would not
undermine the policies expressed in its anti-marriage

statutes. o mn

CONCLUSTION

For the foregoing reasons, this Court should
reject the Commonwealth’s arguments that §§ 11 and 12
of M.G.L. ¢. 207 somehow are necessary to protect the
ability of other States to decide their own policies
with respect to marriage for same-sex couples. Each of
the other states already has its own conflict of laws
principles that it can apply itself, and a unigque

context of its own public policy, when called upon to
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determine the validity of a marriage in a given case.
Thus, the Commonwealth’s demand to know the identity of
the “approving state” at the time of marriage is
unreasonable and unnecessary. Almost two hundred years
of experience in the application of traditional
principles of the conflict of laws to other
relationships once considered'an"affr;ht to public
policy demonstrates that there will be many “approving
states” to enforce the rights and obligations of same-

sex couples married in Massachusetts.
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ADDENDUM A






Description of Amici

ITan Ayres

Ian Ayres is The William K. Townsend Professor of Law at
Yale Law School, where he teaches a variety of courses
including Civil Rights, Contracts, and Law and Economics.
A former Research Fellow of the American Bar Foundation,
Professor Ayres held previous teaching appointments as
Professor, Stanford University, as Assistant Professor of
Law at Northwestern University, as Visiting Professor at
the University of Virginia, University of Illinois, and
vale, and as Lecturer at the Moscow State Institute of
International Relations. Professor Ayres has authored
numeroug articles and books including Pervasive Prejudice?:
Non-Traditional Evidence of Race and Gender Discrimination
(2002), Studies in Contract Law (1997), and Fair Driving:
Gender and Race Digcrimination in Retail Car Negotiations,
(Harvard Law Review, 1991). A former Law Clerk to Judge
James Logan of the U.S. Court of Appeals for the Tenth
Circuit, Professor Ayres received his Ph.D. from M.I.T.,
his J.D. from Yale Law School, and his B.A. from Yale
University.

Katharine K. Baker

Katharine K. Baker is Professor of Law and Associate Dean
at Chicago-Kent College of Law, where she teaches courses
in Family Law, Property, Feminism, and Evidence.. She has
also been a visiting professor at Yale Taw School and the
University of Pennsylvania Law School. A former Law Clerk
for Judge Edward Becker of the Third Circuit Court of
Appeals and former Trial Attorney for the Environmental
Enforcement Section of the United States Department of
Justice, Professor Baker’s legal scholarship has focused on
gender issues in the family, natural resource valuation,
and the intersection of formal contract law concepts and
principles with family law and marriage issues. She has
authored numerous law review articles and books including
Property Rules Meet Feminist Needs: Respecting Autonomy by
Valuing Connection (Chic St.L.J. 1999), Biology for
Feminists {Chi-Kent L.Rev. 2000), and Power, Gender and
Juggling the Work/Family Conflict (1999). Professor Baker
received her J.D. with honors from the University of
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Chicage Law School, and her A.B. from Harvard-Radcliffe
College.

Carlos A. Ball

Carlos A. Ball is Professor of Law at The Dickinson School
of Law, Penn State University, and author of the book The
Morality of Gay Rights: An Exploration in Political
Philosophy (2003), which assesses the connection between
gay rights and broader questions of law and morality.
Previously he was a Professor of Law at the University of
Illinois College of Law, a Trial Attorney with the New York
Legal Aid Society, and Special Counsel for HIV and
Tuberculoeosis Policy for the New York City Department of
Health. Professor Ball is the author of numerous law
review articles in the areas of gay rights and disability
law, including “This is Not Your Father's Autonomy: Lesbian
and Gay Rights from a Feminist Perspective," Harvard
Women's Law Journal, 2005 (forthcoming), and "The Pogitive
in the Fundamental Right to Marry: Same-Sex Marriage in the
Aftermath of Lawrence v. Texas" (Minnesota Law Review,
2004) . Professor Ball received his L.L.M. from Cambridge
University, his J.D. from Columbia University, and his B.A.
from Tufts University.

Elizabeth Bartholet

Elizabeth Bartholet is The Morris Wasserstein Public
Interest Professor of Law and Faculty Director. of the Child
Advocacy Program at Harvard Law School, where she teaches
Civil Rights and Family Law. She is the recipient of
numerous homnors and awards including the 1999 Sullivan
Lecture at Capital University Law School, the 1998 Award
for Advocacy on Behalf of Foster Children from the
Massachusetts Appleseed Center, the Radcliffe College
Humane Recognition Award (1997) and the Media Achievement
Award from the Catholic Adoptive Parentg Association, 1994.
Professor Bartholet has authored numerous books and journal
articles, including Nobody’s Children: Abuse and Neglect,
Foster Drift, and the Adoption Alternative (1999) and
Beyond Biology: The Politics of Adoption & Reproduction
(Duke J. Gender L. & Pol'y, 1995). A former Director and
President of the T.egal Action Center of New York, and
Counsel for New York‘s Vera Institute of Justice, Professor
Bartholet alsoc worked as a Staff Attorney for  the NAACP
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L.egal Defense and Educational Fund and as Staff Counsel to
the President’s Commission on Law Enforcement and
Administration of Justice. She received her J.D. magna cum
laude from Harvard Law School and her B.A., cum laude, from
Radcliffe College.

Brian Bix

Brian Bix is The Frederick W. Thomas Professor of Law

and Philosophy at University of Minnesota, where. he teaches
in the areas of Family Law, Contract Law, and
Jurisprudence, and holds a joint appointment at the Law
School and the Philosophy Department. He has authored many
scholarly publications, including (with Ira Ellman, Paul
Kurtz, Elizabeth Scott & Lois Weithorn) Family Law: Cases,
Text, Problems (4 ed., 2004), A Dictionary of Legal Theory
(2004); Jurisprudence: Theory and Context (3™ ed., 2003),
State Interests in Marriage, Interstate Recognition, and
Choice of Law (Creighton Law Rev., forthcoming, 2005}, The
public and Private Ordering of Marriage (University of
Chicago Legal Forum, 2004), State Interest and Marriage -
The Theoretical Perspective (Hofstra Law Rev. 2003), Choice
of Law and Marriage: A Proposal {(Family Law Quarterly
2002), and Reflections on the Nature of Marriage (in
Revitalizing the Institution of Marriage for the 21°°
Century, 2002)}. Professor Bix served as Law Clerk to
Justice Benjamin Kaplan at the Massachusetts Appeals Court,
to Judge Stephen Reinhardt of the Ninth Circuit Court of
Appeals, and to Justice Alan Handler of the New Jersey
Supreme Court. He received his D.Phil. from Balliol
College, Oxford University, his J.D. from Harvard Law
School, and his B.A. from Washington University.

Jennifer Gerarda Brown

Jennifer Gerarda Brown is Director of the Center on Dispute
Resolution at Quinnipiac University School of Law, where
she has taught courses on Alternative Dispute Resolution,
Lawyers‘ Professional Responsibility, and Civil Procedure.
Her scholarship, focusing on these issues and on their
intersection with gay and lesbian legal issues, includes
journal articles on judicial bias on the basis of sexual
orientation and on exploring the applicability of consensus
building to debates about equal marriage rights for same-
sex couples. She has authored numerous articles and book
chapters including “The Inclusive Command: Voluntary
Integration of Sexual Minorities into the United States
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Military” (Michigan Law Rev., 2004, with Tan Ayres) and
sDebate and Decision-Making About Marriage Rights in
Connecticut: Envisioning a Third Way” (Quinn. Law Rv.
2004). She is co-author with Ian Ayres of the forthcoming
book Straightforward: Mobilizing Hetercosexual Support for
Gay Rights (Princeton U. Press 2005). Professor Brown
received her J.D. from the University of Illinois, and her
B.A. from Bryn Mawr College.

Naomi R. Cahn : : b

Naomi R. .Cahn is Professor of Law at The George Washington
University Law School and co-author of the book Families By
Law: An Adoption Reader (2004). Professor Cahn was
formerly a Visiting Professor of Law at Georgetown
University Law Center and Assistant Director of its Sex
Discrimination Clinic. A former Staff Attorney with
Philadelphia‘’s Community Legal Services, Professor Cahn is
also the author of numerous law review articles in the
areas of family law, adoption, employment discrimination,
domestic and international women’s rights, and children’s
rights, including “Children’s Interests and Information
Disclosure: Who Provided the Egg and Sperm? Or Mommy, Where
(and Whom) Do I Come From? (Georgetown Journal of Genderx
and Law, 2000). Professor Cahn received her L.L.M. from
Georgetown University, her J.D. from Columbia University,
and her B.A. from Princeton University.

Barbara J. Cox e

Barbara J. Cox is Professor of Law and the former Associate
Dean for Academic Affairs at California Western School of
Law. A national authority on sexual orientation and the
law, and women and the law, Professor Cox gserved as a
Commissioner on the Madison Equal Opportunities Commission
in Wisconsin where she helped draft one of the earliest
domestic partnership ordinances in the country. She is the
author of numercus law review articles on interstate
recognition of marriage and civil unions of same-sex
couples, including “Interjurisdictional Recognition of
Same-Sex Unions: Full Faith and Credit and Choice-of-Law
Issues”, in Anthology on Marriage and Same-Sex Unions
(2002) ,and “But Why Not Marriage: Some Thoughts on
Vermont’s Civil Unions Law, Same-Sex Marriage, and Separate
But (Un)Equal” (Vermont Law Rev. 2000} . Professor Cox is a
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past Chair of the Association ¢of American Law Schools

(AALS) Section on Women and the Law, past Chair of the AALS
Section on Gay and Lesbian Issues, and former Deputy
Director for the AALS. A former Law Clerk for Judge
Charleg Dykman of the Wisconsin Court of Appeals, Professor
Cox received her J.D. cum laude firom the University of
Wiscongin and her B.A. cum laude from Michigan State
University.

Dan Danielsen

Dan Danielsen is a Professor of Law at Northeastern
University School of Law. He is an experienced lawyer and
scholar with dual interests in legal academia and the world
of legal practice. He teaches Conflict of Laws,
International Business Regulation, International Law,
Corporations, and L.aw and Economic Development. Prioxr to
joining the Faculty, Professor Danielsen was Executive Vice
President and General Counsel of Europe Online Networks
S.A., a pioneer in the provision of broadband Internet and
interactive multimedia services to consumers across BEurope.
Previously, Professor Danielsen was a partner at Foley,
Hoag & Eliot LLP in Boston where his practice focused on
the representation of US and Eurcopean public and privately
held business with respect to corporate finance, mergers
and acquisitions, strategic partnerships and joint
ventures, content and technology licensing and corporate
strategy. Throughout his time in legal practice, Professor
Danielsen regularly taught as an Adjunct Professor at
Northeastern University School of Law, where, in_addition
to his current course offerings, he taught Torts and Modern
Legal Theory. He alsoc taught a course entitled “Law, Sex
and Identity” for two years at Harvard Law School.
Professor Danielsen is the coauthor of a book entitled
After Identity: A Reader in Law and Culture (Routledge
Pressg, 1994) and has written a number of law review
articles.

Chai R. Feldblum

Chai R. Feldblum is Professor of Law and Founder & Director
of the Federal Legislation Clinic at Georgetown University
Law Center, where she teaches courses in Legislation,
Administrative Law, and a Legal Seminar on Sexuality,
Gender, and the Law. As a former lawyer for the ACLU AIDS
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Project, Professor Feldblum played a leading role in the
drafting and negotiating of the Americans with Disabilities
Act. She has worked extensively in the field of advancing
gay, lesbian, and transgender rights, particularly in the
drafting of the Employment Nondiscrimination Act. Professor
Feldblum has authored numerous scholarly articles and book
chapters, including “Gay Rights” (in The Rehnqguist Court,
Judicial Activism on the Right (2002), “The Limitations of
Liberal Neutrality Arguments in Favor of Same-Sex Marriage”
in Legal Recognition of same-Sex Partnerships: A Study of
National, European and International Law’ (2002). A former
Law Clerk for Judge Frank Coffin of the First Circuit Court
of Appeals and for Supreme Court Justice Harry Blackmun,
Professor Feldblum received her J.D. from Harvard Law
School and her B.A. from Barnard College.

Joanna L. Grossman

Joanna L. Grossman is Professor of Law and Associate Dean
for Faculty Development at Hofstra University School of
Law, where she teaches family law, trusts and estates,
contracts, and sex discrimination. She has authored
numerous journal articles including, most recently, Fear
and Loathing in Massachusetts: Same-sex Marriage and Some
Lessons from the History of Marriage and Divorce. Her
research and writing focuses primarily on family law
history and sex equality. She publishes a twice monthly
column in FindLaw's Writ on current legal issues in her
areas of expertige. Profegsor Grossman previously served
as Asgociate Professor of Law at Tulane Law School and is
currently Visiting Professor of Law at the University of
North Carolina School of Law. Before entering law
teaching, she clerked for Judge William A. Norris of the
U.S. Court of Appeals for the Ninth Circuit and, as
recipient of the Women's Law and public Policy Fellowship,
worked as staff counsel at the National Women's Law Center
in Washington, D.C. Professor Grossman received her

J.D. from Stanford Law School (with DPistinction, and
elected to Order of the Coif), and received her B.A. in
econonmics from Amherst College.

Jdoan Heifetz Hollinger

Joan H. Hollinger is Lecturer in Residence at Boalt Hall
gchool of Law, University of California, Berkeley. A
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leading American scholar on adoption law and practice as
well as on the psychosocial aspects of adoption family
relationships, Professor Hollinger is the principal author
and editor of the three-volume treatise Adoption Law and
Practice and co-author of the boock Families By Law: An
Adoption Reader (2004). Professor Hollinger is the
Reporter for the Proposed Uniform Adoption Act, a member of
the federal Children’s Bureau Task Force on “Achieving
Permanency for Dependent and Foster Care Children”, and the
author of the ABA Guide to the Multiethnic Placement Act.
She also served on the U.S. State -Department’s advisory
group on intercountry adoption and is drafting model
parentage laws to serve the needs of children conceived
through assisted reproductive technology. Professor
Hollinger and her Boalt Hall students have served as amicus
curiae on behalf of children in a number of precedent-
setting adoption and parentage cases in state and federal
courts. She received her J.D. from SUNY-Buffalo, her M.A.
from Universgity of California-Berkeley, and her B.A. from
Swarthmore College.

Herma Hill Kay

Herma Hill Kay is The Barbara Nachtrieb Armstrong Professor
of Law at Boalt Hall School of Law, University of
California, Berkeley, and former Dean of Boalt Hall. A
past recipient of the UC Berkeley Distinguished Teaching
Award, Professor Kay was named in 1998 by the National Law
Journal as one of the 50 most influential female lawyers in
the country. She has served as President of the.
Association of American Law Schools, Secretary of the
American Bar Association Section on Legal Education and
Admissions to the Bar. Professor Kay has been a Fellow at
the Center for Advanced Study in Behavioral Sciences and a
Visiting Professor at Harvard University, Lewis & Clark
University, and Hamline University, and served on the
faculty of the Salzburg Seminar on American Law in 1987.
She has been the recipient of many major awards including
the Society of Bmerican Law Teachers Teaching Award, the
1990 American Bar Foundation Research Award, and the 19952
Margaret Brent Award to Women Lawyers of Distinction from
the ABA Commission on Women in the Profession. In 2000 she
was elected to membership in the American Philosophical
Society. Professor Kay is a past or present member of 12
different governing or advisory boards, including the
Russell Sage Foundation, Equal Rights Advocates, Inc.,
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Order of the Coif, and the American Academy of Arts and
Sciences. A former law clerk to Justice Roger Traynor of
the California Supreme Court, Professor Kay received her
J.D. from the University of Chicago and her B.A. from
Southern Methodist University.

Charles P. Kindregan, Jr.

Charles P. Kindregan, Jr. is Professor of Law and former
Associate Dean at Suffolk University Law School, .where he
teaches courses in a variety of subjects including Domestic
Relations, Equity, Family Law, and Professional
Responsibility. He is co-author or author of numerous
books and law review articles, including the forthcoming
chapter Same-Gender Marriage (Family Law Update, 2005) and
Same Sex Marriage and Divorce Subject Matter Jurisdiction
(Divorce Litig. J. 2004 with Monroe Inker) and Same-Sex
Marriage: The Cultural Wars and the Lessons of Legal
History, 38 Family Law Quarterly 427 (2004). A former
Instructor at Virginia Military Institute, Professor
Kindregan has been a featured Speaker at numerous legal
conferences including the National Continuing Legal
Education Conference (2001), and the Conference of the
American Bar Association Family Law Section on Ethics and
Negotiations (1997)}. Professor Kindregan has served on
numerous legal boards and associations including service as
Co-reporter for the Association of Family and Conciliation
Courtg Conference on Family Violence (1996}, Member,
Massachusetts Bar Association Task Force on the Model Rules
of Professional Conduct, and Co-chair, Committee on the
Probate & Family Court, Massachusetts Bar Association
(1994-1997), Co-chair, ABA Committee on Law and Family
Planning (1973-1974), Member of the Advisory Board of
Editors, ABA Family Law Quarterly, and the Committee on
Legal Education, MA Supreme Judicial Court (1979-1982). He
is currently Vice-Chair of the ABA Committee on
Reproductive Technology and Genetics. Professor Kindregan
received his L.L.M. from Northwestern University, his J.D.
from Chicago-Kent College of Law of the Illinois Institute
of Technology, and his M.A. and B.A. from LaSalle
University.

Andrew Koppelman
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Andrew Koppelman is Profesgsor of Law and Political Science
at Northwestern University School of Law, where he teaches
courses in Conflict of Laws, Constitutional Law, Law and
Religion, and The Enforcement of Morals. A recognized
expert in constitutional law and political philosophy,
Professor Koppelman is the author of numerous law review
articles and books including AntiDRiscrimination Law and
Social Equity (Yale University Press, 1996, Winner of the
1997 Myers Center Award for outstanding work on intolerance
in North America) and The Gay Rights Question in
Contemporary American Law {University of Chicago _Press,
2002} . Professor Koppelman was a former Visiting Assistant
Professor of Law at the University of Texas at Austin,
Assistant Professor of Politics at Princeton University,
and Fellow of the Harvard University Program in Ethics and
the Professions, and served as a Staff Member to the U.3.
Senate Committee, Subcommittee on the Consumer. A former
law clerk to Chief Justice Ellen Peterg of the Connecticut
Supreme Court, Professor Koppelman received his Ph.D.,
J.D., and M.A. from Yale University and his A.B. from the
University of Chicago.

Sylvia A. Law

Sylvia A. Law is The Elizabeth K. Dollard Professor of Law,
Medicine and Psychiatry, and Co-Director of the Arthur
Garfield Hays Civil Liberties Program at New York
University School of Law, where she teaches courses in
Constitutional Law, Family Law, and Health Law. One of the
nation’s leading scholars in the fields of health law,
women‘’s rights, poverty, and constitutional law, she has
been active in and served as a past President of the
Society of American Law Teachers, and was selected as their
Law Teacher of the Year in 2001. 1In 1984, Professor Law
became the first lawyer in the United States selected as a
MacArthur Prize Fellow. She is the author of numerous law
review articles including Homosexuality and the Social
Meaning of Gender (1988 Wisc. L. Rev.) and Rethinking Sex
and the Constitution (1984 U. of Pa. L. Rev.), and has
testified before Congress and state legislatures on a range
of issues. Professor Law received her J.D. from New York
University School of Law, and her B.A. from Antioch
College.

Linda C. McClain
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Linda C. Mc¢Clain is the Rivkin Radler Distinguished
Professor of Law at Hofstra University School of Law, where
she teaches courses in Property, Child, Family and State,
Feminist Legal Theory, Jurisprudence, Law and the Welfare
State, and Sex-Based Discrimination. Professor McClain is
a former Faculty Fellow in Ethics at the Harvard University
Center for Ethics and the Professions, and has been a
Visiting Professor of Law at Harvard Law School and at the
University of Virginia Law School. Professor McClain is the
author of The Place of Families (Harvard University Press,
forthcoming 2005) and has authored many scholarly articles.
She was awarded Hofstra University’s Stessin Prize for
outstanding Scholarship for her article

“/ IrresponsibleReproduction” (Hasting Law Journal 1996).
Professor McClain has served on the Committee on Women in
the Profession at the Association of the Bar of the city of
New York. She currently serves on the Advisory Board for
the Ford Foundation-funded project “Feminist Sexual Ethics:
Creating Debate on How to Respect the Full Human Dignity of
All Persons”. Professor McClain received her L.L.M. from
New York University, her J.D. from Georgetown University,
her A.M. from the University of Chicago, and her A.B. from
Oberlin Cecllege.

Mary E. O’Connell

Mary E. O‘Connell is Professor of Law at Northeastern
University School of Law, where she teaches courses in the
fields of Family Law, Children’s Law, and Property, and
serves on the Editorial Board of the interdisciplinary
journal Family Court Review. She has authored numerous law
review articles including “On The Fringe: Rethinking the
Link Between Wages and Benefits” (Tulane Law Review 1993)
and The Rugged Feminism of Sandra Day O'Connor (Co-author,
Indiana Law Rev. 1999). Professor O‘Connell teaches
regularly in the Postdoctoral Forensics Program at the
University of Massachusetts Medical School, and teaches an
annual seminar to the Judges of the Massachusetts Probate
and Family Court. She also serves as an Advisor to the
Court’s Steering Committee on Administrative Reform. A
former Law Clerk to the Supreme Judicial Court of the State
of Maine, Professor O'Connell received her J.D. from
Northeastern University School of TLaw and her A.B. from
Brandeis University.
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Kermit Roosevelt

Kermit Roosevelt is Assistant Professor of Law at the
Univergity of Pennsylvania Law School, where he teaches
courses in Conflict of Laws and Constitutional Law. A
former Law Clerk to U.S. Supreme Court Justice David Souter
and Member of the Human Rights Advisory Board of the
Kennedy School of Government, Harvard University, Professor
Roogevelt has written numerous books and law review
articles including the forthcoming Guantanamo and the
Conflict of Laws: Rasul and Beyond (U. ‘Pa. L. Rev., 2005)
and The Myth of Choice of Law: Rethinking Conflicts (Mich.

L. Rev. 1999). Professor Roosevelt received his J.D. from
Yale Law School and his A.B., summa cum laude, from Harvard
University.

Katharine Silbaugh

Katharine Silbaugh is Professor of Law and Associate Dean
for Academic Affairs at Boston University School of Law,
where she teaches courses on Family Law, Women and the Law,
and Torts, and serves as Advisor to the Law School’s Public
Interest Law Journal. A former Law Clerk to Judge Richard
Posner of the U.S. Court of Appeals for the Seventh
Circuit, Professor Silbaugh collaborated with Judge Posner
on A Guide to America’s Sex Laws, a reference guide to
sexual regulation in the United States. The author of
numerous journal articles including After Goodridge: Will
Civil Unions Do? {(Jurist, 2004), Professor Silbaugh has
produced pioneering work in the emerging legal literature
on the work-family conflict. She received her J.D. with
high honors and Order of the Coif from the University of
Chicagc Law School, and her B.A. magna cum laude from
Amherst College.

Mark P. Strasser

Mark P. Strasser is Trustees Professor of Law at Capital
University Law School where he teaches courses in
Constitutional Law, Family Law, Sexual Diversity and the
Law, and Bioethics. He is the author of numerous journal
articles and books including On Same-Sex Marriages, Civil
Unions, and the Rule of Law: Constitutional Interpretation
at the Crossroads (2002) and Marriage and Same-Sex Unions:
A Debate (co-editor, 2003). A former Professor of
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Philosophy with teaching appointments at Illinoig State
University, University of Texas at Arlington, and
Washington University in St. Louis, Professor Strasser also
was the Visiting Tyler Haynes Chair Professor of Law at the
University of Richmond School of Law and a Visiting
profeszor of Law at the University of Maryland School of
Law. A frequent speaker and presenter at national and
international conferences, he also spoke before the Vermont
House Judiciary Committee on the interstate implications of
Vermont recognizing same-sex marriages or domestic
partners. Professor Strasser received his J.D. from
Stanford University, his Ph.D. and M.A. from the University
of Chicago, and his B.A. from Harvard College.

Dominick Vetri

Dominick Vetri is The B.A. Kliks Professor of Law at the
University of Oregon School of Law, where he teaches
courses in Gay & Lesbian Legal Issues, and Torts. A
specialist in the topics of Torts, Product Liability,
Rights of Privacy, and Gay and Lesbian Civil Rights, he has
authored articles many journal articles, and also co-
authored and published the second edition of the casebook
Tort Law and Practice in 2002. Professor Vetri created the
school’s original Moot Court Program and developed the
school’s Civil Law Clinic in conjunction with Lane County
Legal Services. He is a recipient of the University’s
prestigious Burlington Northern Award, the School‘s Orlando
John Hollis Faculty Teaching Award, and the Charles E.
Johnson Memorial Award for exceptional contribution to the
university.and the community. Professor Vetri held a Trial
Court Clerkship with Chief Judge Harold Kolovsky of the New
Jersey Superior Court, and was a Scholar in Residence at
the Universities of Florence and Geneva. He is a member of
the American Law Institute and serves as Consultative Group
Member for the Restatement of Torts, Third, He received his
f,.L.B. from the University of Pennsylvania School of Law
where he was elected to the Order of the Coif, and his B.S.
from New Jersey Institute of Technology.

James D. Wilets

James D. Wilets is Professor of Law and Chair of the Inter-
American Center for Human Rights at Nova Southeastern
University, Shepard Broad Law Center, where his teaching
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includes courses in Human Rights, International Business
and Comparative Law. He has worked as an attorney for the
International Human Rights Law Group in Romania, as a
representative of the National Democratic Institution on
human rights migssion to Liberia in conjunction with the
Carter Center, and assisted with the drafting of a proposed
Basic Law for a future Palestinian state. He prepared, at
the request of the UN Secretary-General, the first two
drafts of a proposal for reforming the human rights
functions of the United Nations. Professor Wilets writes
extensively on international and comparative law.with a
particular focus on Human Rights, and recently completed
two chapters in the book The Marriage and Same-Sex Unions
Debate: An Anthology, and a chapter on War Crimes
Tribunals for the Encyclopedia of Forensic and Legal
Medicine. He received his M.A. from Yale University, his
J.D. from Columbia University School of Law {where he was a
Harlan Fiske Stone Scholar}, and his B.A. from the
University of Washington.

Jennifer Wriggins

Jennifer Wriggins is Professor of Law and the Glassman
Faculty Research Scholar at the University of Maine School
of Law, where she specializes in Family Law, Torts and
Jurisprudence. She is currently a visiting professor at
Harvard Law School and Boston University School of Law., A
former Law Clerk to U.S5. District Court Judge Edward T.
Gignoux, Professor Wriggins received her J.D. from Harvard
University and her A.B. from Yale University. __A former
Aggigtant Attorney General of the Civil Rights Division of
the Massachusetts Attorney General's Office, she litigated
many c¢ivil rights cases and co-authored a Supreme Court
amicus brief in the case of UAW v. Johnson Controls. She
served on the Board of Cambridge-Somerville Legal Services,
the Boards of the Maine Civil Liberties Union and the
Massachusetts Civil Liberties Union, and serves currently
on the Board of Pine Tree Legal Assistance. Professor
Wriggins is the author of many scholarly articles including
"Marriage Law and Family Taw: Autonomy, Interdependence
and Couples of the Same Gender" (Boston College Law Review
2000) .

13
US1DOCS 5009389+






ADDENDUM B






RICOARD BLUMENTHAL 55 Kl Siresf
NTORNEY GENERAL rn. Dox 120
Fartfard, O OB LLLQ 120

Olfice of The Attocuey General

Tel: {36{}) §09-5318
State of Connecticut Fax: (350 3085337

August 2, 2004

Hounorable Gary J. DeFilippo

Commissioner

Department of Motor Vehicles

Rowland Government Center, 55 West Main Street s
Waterbury, CT 06702- 5501

Dear Commissioner DeFilippo:

[ have been asked whether same sex couples, who have been married legally in
Massachusetts pursuant to Massachusetts law, may use the marriage license or certificate issued
by Massachusetts as evidence of identity to support a change of name on their Conueeticut
drivers’ licenses and auto registrations. Based on Statutes, your agency’s regulations, and the

purpose underlying the proof of identity requirement, I believe that Connecticut law would
permit such documentary evidence for this purpose.

.. Applicants for drivers licenses and motor vehicle registrations are required to provide
proof of identity. Conn. Agency Reg. § 14-137-63 provides:

(2} No motor vehicle or motorcycle operator’s license shall be
issued to an applicant without presentation of documents
furnishing satisfactory evidence of the identity of suchrapplicant,
and the date of birth of such applicant, as more specifically
provided in this regulation.

(b) Except as otherwise provided in subsection (c), the
commissioner shall presume that the name of the applicant as
shown on the applicant’s birth certificate, or other primary
document submritted as evidence of the applicant’s identity, is the
legal name of the applicant, and the commissioner shall not place
any other name on a motor vehicle operator’s license unless the
applicant presents an order of the superior court, or other court of

competent jurisdiction, pertaining to a change of the applicant’s

(¢} Notwithstanding the provisions of subsection {(b), the
commissioner shall accept an original or certified copy of a



Tuly 29, 2004
Page 2

marriage license or divorce dectree for the purpose of establishing

the applicant’s legal name to be placed on an operator’s license
issued to the applicant.

_ - Under the terms of this regulation, the purpose of the requirement for documentation to
pemitit a name change onl a license is to éstablish the identity of the persan reqaesting the change
In other words, the Department of Motor Vehicles (DMV) seeks to ensure that the person ‘
requesting the name change is in fact who he or she claims to be, and is not seeking a chanee in
name on the document for an illegitimate purpose. Since a driver’s license is the primary g

method of identification for many purposes, and identity theftis a Zrowing problem, such caution
is reasonable and prudent.

An original or certified copy of an official marriage license or certificate of mairiage
valid in the state of issuance provides evidence of identity sufficient to satisfy the purpose of the
regulation. Acceptance of such a document for this purpose does not require a détermination of
whether the underlying marriage would be recognized as valid in this state. Since the docunent

is being provided simply as evidence of identity, its validity in the statc of issue is sufficient to
fulfill the purpose of the requirement.

For the same reasons, an original or cegtified copy of an official marriage license or
certificate of marriage valid in the state of issuance should equally satisty the requivetnent of
proof of identity for a-change of name on-a-mator vehicle registration.

I understand that your office is currently reviewing this Icgulé.tion and others to
determine whether any changes are warranted. We are available to assist you in this review. If
you would like to discuss this further, please feel fiee to contact me.

Very toaly yours,
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L3, i5=-a, Lo, 17, 2I, 73, 15, L4g, 280, 221, 134, iy
EDUCATION LAW § 313; E3TATES, POWERS & TRUSTS LAWK, S5 1-4 1,
Dol b; BENECUTIVE LAW § 2%6; INSURANCE LAW S5 240030, 43505,
2701 PENUAL LAWK ART. 210, §§ 240.30, -95.080, 485.05: % M.¥.C.u.m.
3 O2I04.05; 1A NULOCURUR. § 4TE.1E; L. L907, CH. 742 L. 1394, of.
2701 ALASKEA CONSTITUTICN ART. [, § 25 VEEMONT STAT. ANN. TIT. 1S
L2010 =t seg.

2 New York State Domestic Relations law
Lwelicanas that the Lagislature did not intend to authorize same-
32X marriages.

March 3, 2004

Garrin 8. Derosia Informal Opinion
Corporation Counssl No. 2004-1
ity of Cohaoes

City Hall

97 Monawk Straet

Cohaoes, New York 12047-2897

Pater Case Grahan

Town Attorney

Town of Olive

473 Washington Avenue
Kingston, Mew York 12401

Baar Mr. Derosia and Mr. Graham:

same-sex marriages. In particular, the Town of Olive has asked
whether the Town Clerk may “issue a marriage license te twe
persons who claim to be of the same sex.” The City of Cohoes has
asked whether “there (are] any circumstances under which same sex
marriage would be valid in New York State, and if so, what are
those circumstances?” During the past several weeks, our office
has also received related inquiries from other elected officials.

In view of the significant public interest in this matter,
we have expedited our review and are issuing this opinion to
address certain legal questions regarding the scope and meaning
of the New York Domestic Relaticns Law (“DRL”}. The Attorney
General’s Office traditionally does not issue opinions on the
constitutionality of state laws, and we do not today opine on
whether the fTederal or state constitutions require the States ko
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A, Ovarvicw of the Domestic Relations Law
Th= D:mest gelations Law provides the statubory framework
for marciags, anluding identifying those marriages deemsd void

and voidabla (Articls 2); sati lnq forch the requirsznents for
solemnization, issuance of marriage licenses, and proof of

eligihility for marriags (Article 3): and providing for annulment
and voidability of marriagss {Article 9), and for divorce,

separation, and dissolution on grounds of absence (Articles 19-
12).

1. Formal Reguirements for Marriage

a. Qualifications for Marviage

The DRL sets forth only ftwo qualifications for marriage:
(1) a minimum age regquirement, s=2e DRL § 153-a; and (2} “ths
consant of pariolas capable In law +:f wmaking a contraci,”
§ 10,

id.

Article 2 defines those relationships that censtitute “void”
or “voldable” marriages. S3peclftcally, Llncestuous and bigamous
marriages are void. See id. §§ 5, 6. That is, such unions are

void from their inception, and no judgment or other judicial
action is required to maks it so. Sge MgCullen w—McCullen, 162
A.k. 599, 601 (lst Dep’t 1914). <Certain other marriages are
“voidahkle,” i.e., void only if so “declared by a court of
competent jurlsdlﬂc1on DRL $ 7. Voidable marriages includs
those in which sither party is undar eighteen years old,
see id. § 7{1l): cannot consent to ths marriage “for want of
understanding,” id. § 7(2); cannot enter “into the married state
from physical cause,” id. § 7{3); consents to the marrviage “by
reason of force, duress or fraud,” id. & 7{4); or has been

“incurably mentally ill for a period of five years or more,” id.
§ T(3}).

b. Licensure and Solemnization

Article 3 ssts forth the formal requiraments for marriage,
which include licensure and solemnization. The DRL raquires that
“all parscons intended to be marrisd in New York state .



days “ko the <lergyman or maglstrate who
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1s to oificl ¥ the marriage carameny may be g2t formsd. "
DEL % 1. In che rase of 2 marriage by wriftten gontract, the
License mutst ba delivaerad to tne judge “before whom the
acknowliadgmant 1s b3 pe Laken.” Lﬁ. Town 2r city cLe:ks ars
“empower=d Lo 1isue marriage licenses Lo any parties applying for
tha same who may be entitlsad under thc laws of tth stats o
apply therafor and bo contract matrimony.“ Id. § 14.

In order to be valid, a marciags must b2 solamnized by an
individual who falls within one of the categories enumerated in
Lha statube, Persons who may solemnize marriages include
ministers, clergy, mayors, county =sxacutives, and faderal and
stata judges. Saz 1d. § L1,

[

Persons who solemnize a marriage in the absence of a
marriage licanse or with knowladge that either party is legally
incompetent to conbract marriage may be subject to prosecution
for a misdemeanor, as may a clerk who issues or files a marriage
license improperly. See DRL § L7 {misdemeanor to solamnize
marriage where parties have nobt presanited licenses or with
knowledge that sither party is legally lncompetent £o contract
matrimony},; id. § 22 {(misdemeancr For city or town clerk to
violate DRL art. 31; Penal Law § 255.00 (misdemeanor to solsmrize
marriage without statutory authorization, or, if authorized to do
30, Lo perform a marriage knowing that a legal impediment to the
marriage exists).-

' The DRL doss not, however, penalize individuals who
participate in a marriage ceremony without first obtaining a
license. But see DRL § 16 (providing that any perxsen who
“wilfully and falsely” swears in regard to “any material fact as
to the competency of any person for whose marriage the license in
question or concerning the procuring or issuing of whiczh such
affidavit or statement may be made shall be deemed guilty of
parjury”“); see alsc Penal Law art. 210 (perjuryl}.

Nor does the lack of a marriage license affect the validity
of a marriage. See DRL § 25 (“WNothing in this article contained
shall be construed to render vold by reason of failure to procure
a marriage license any marriaye solemnized betwsen persons of
full age.”); see also Persad v. Balram, 187 Misc. 2d 711, 714

‘DRL § 23 provides that viclations of the DRL aras to be
raportad to the District Attornay in the county where the
marriage took place.



(Sup. 27, Ju=zzns Jounty 2001000 Beronson v, Beorenson, 1598 Misc.
3O {fam. Tt. N.Y. Zeunty 199%0;; Hellar v, Hellar, 122 Misc. 602
{Sup. Co., Spsoclal Term, .Y, Zocunty 1947); In s Estate of Lewy,
LaG Mis <ed (S3uar. SR NoY. Sounty 1939)

4 Anrmlment and Rivores

Section L40 of the DBL provides for judgmants déclaring the
nullizy of weid narvriages, and for judgwents annulling voidable
marriages. An achion to declare the nullity of a veoid marriaga,
while not N2cassary to berminate the marriage, is often brought
fo provide chz partiss with certainty about 1ts srtatus. Sea
Alan D. 3cheinkman, Practice Commentariss to DRL 5§ 149, 14

M“Rlnue/’s Cons. Laws of MUY, oan 332 (19%9). A higawmous
marriags, which 1s vold pursuant to secti on 6 of the DRL, may be
declared null in an action maintainad by either partj to the
marriags or “by the formar hushand or wife.” DRL § 140(a!.
Actions to annul one of the voidable marriages snumerated in
sectian 7 of ths DRL may be brought by one of the partias to tha
marriags, »v o some instances by a parent, guardian, or relative
of a party to the marriage, sge id. § 140(b)—-{(d), and actions for
divercs or separacion may be brought “by a husband or wife,” id.
§§ 170, 200.

B. Applicaticon of Statutory Provisions to Sams Sex Couples

We can provida no cerbain guidance as to how Wew York coures
will ultimately ruie with respect to whether New York law permits
or prohibits marriage by same-sex couples. Although the DRL does
not =xplicitly prohibit same-sex marriages, it is our view that
the Legisitature did not intend to authorize same-sex marriage.
The exclusion of same-sex couples from eligibilityFor marriage,
however, presents serious constitutional concerns, which we
outline below.

We also address whether, as a matter of New York’s
longstanding common-law rule of recognition, New York courts must
recognize the spousal status of parties to same-sex unions
performed in other jurisdictions. Our view is consistent with
that of the only New York court to have addressed the issue,
which held that parties to Vermont civil unions must be treated

as “spouses” for purposes of the Estates, Powers, and Trusts Law
(CEPTLY) .

1. Statutory Languadge

While the text of the DRL does not expressly bar marriage of
same—-sex couples, the ioclusion in the DRL of gender-spacific
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contaxt of its enansimsnt, indicaces chat the
dad n@t intend tLo auciinriza2 Same-say marciags.

The DEL includes no express regulrsment that marrvisd persons
ba of th2 opposltz sex. HNor doas it declars invalid marrviagss
between parsons of the sanse sex; the [EUV1SL)nb enumserating
marriages that are “abscolutely void” or “veidable” make no
mention of same-sex marriage. 32e DRL $§5-5-7.- In ths absence
of an 2xplicit prohibition against same-sek marriage, canons of
statutory construcbion instruct that “courts [should not] corcect
supposed . . . omissions or defacts 1n legislation.” Statutes
§ 73, L McKinnev’'s Cons. Laws of N.Y. at 147-48 (1971y.

But notwithstanding the Llack of any explicit bar on zame-sex
marriaga, the historical context of che DRL's enactment 5ugqest
that the Legislature intendad only to authorize wmarri etwaen

v W
persons ﬁf the oppu51te sex. Ar ?he time of thL DQL 3 initial
vi Eor
marrldge llb@ﬂbes, the atatute LeLerred to ma rrlaqe in gander-
speciiic terms. See Act of April 17, 1394, Ch. 27Z, 1856 N.Y.
Laws Vol. 1, 216-22; Act of July 26, 1907, Ch. 742, 1507 N.Y.
laws Vol. 2, 1744-45. While the legislative history of the
ralevant DRL provisions does nob address same-sex marrciage, that
silence is presumably due te the apparent lack of any prachice of
same-sex marriage at the time ofi enactment and amendment. In
general, “tha literal meaning of the words used must vield when
nacessary to give effect to the intention of the Legislature.”
Statutes % 111, 1 McKinney’s Cons. Laws of N.Y. &t Z25 {1971}.
Accordingly, =2ven abssent an express prohibition, courts ceould
raad such a restriction into the DRL to give effect to the
Legislature’'s apparent intent. S
The inclusion of gender-specific references Lo married
persons in the DRL is consistent with this conclusion. For
example, section 15(1){a) of the DRL regquires the town or city
clerk to obtain certain information from the “groom” and the
“bride.” Another provision requires that the parties to a

‘While Section 7(3) of the DRL provides that a marriage is
voicahkle if sither party “[i]s incapable of antering into the
marriage from physical cause,” courts have ruled that this
provision refers to capacity to consummats a marriage. Sge
Lapidas v. bLapides, 254 ¥.¥. 73, 30 (1930); =E. Hatch v. Hatch,
58 Misc. 54 (Sup. Ct., Special Term, Erie Ccounbty 1208} (declining
to annul marriage where, because of advanced age, “desire Eor
support and companionship” motivated marriage}.
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wiose husband oy witfa marriage is ILiving,”
certaln conditlons 5 200 (aLCLOQ Eay _
Eixn "may be maintaines husband or wifa™;; 7. 5 2%
ition for dissolutic o the ground of abseace “shall
that the husband or fe of such party has absantad
hims=17 or hersel? for {five successive yvears™i, 1d. § 248
{dirzcting mannar for modifying final judgment in action fox
divorcs, annuluent or declaration of nullity upon “application of
the husbhand” and grocf of marriage “of the wifa”}; ¢f. CPLR
$ 4502 ) A husband or wife shall not be required, or, withour

consant 2f tha other if living, allowed, to disclose a
confidencial communication macde by one to the other during
mayriaga.”; -

Thz DRL does also refer to married persons in gender-neutral
terms. Saeveral provisions mention the “party” or “partlss” to a
marriage. 3Ses, =2 . DRL & 7 (“either party”}; id. § 8 (“either
parcy™l; id. § ll( 3 {authorizing solemnization by written
contract of marrlage signed by, intar alia, “both parties”); id.
§ 11(%) {(“whare either or both of the parties is under kthe ags of
aightean yzars”;; id. 5 ll-a{l}{b} {(referring to “parsons co whom
the city clerk of any such city of the first class shall have
issuad a warriags license’ ); id. § 13 {“either party toc Lie
marriagea™y; id. § 15-a {(“either party™). It is our viaw,
however, that these references arsz nob suificient to suggast a
legislative intant to autherize same-sex marriags, in light of
other evidence to the contrary.

The decisions of courts in other states with statutes that
ack an express prohibition of same-sex marriage accord with ocur
construction of New York’s DRL. For example, Massachusetts’
highast court held that the state’s marriage statute did not
allow same—sex marriage because the everyday definition of the
word “marriage” is “‘the legal union of a man and woman as
husband and wife.’” Goodridge v. Department of Pub. Health, 793
N.E.2d 941, 952 (Mass. 2003) {(guoting Black's Law Dictionary 986
{7th ed. 1999)). The court noted that this definition derived
from the common law, to which Massachusetts courts turn for
guidance regarding the wvalidity of marriages when the statutes
ara silent. Ses id. at 952. The court also looked to the
statute’s consaanguinity provisions since they used gender-
specific terms. See id. at 2953;.see also Singer v. Hara, 52
P.2d 1187, 1189 (Wasnh. Ct. App. 1974} {citing provision of t¢
Washington marriage statute referencing “the male” and “the

2
na



~d

“disp=l{] any suggascion that the lagislaturz infandad
iza2 same-s=x marciag=as”); Baker v. Nelson, 1%L MN.W.23d
Mian. 19%7Lly (Minazsosta marcriage scatute did onoe
sam2-38¥ martiags beo the “oowmon usaga” of

means t"unicn batwoen persoans ol tha spposltz sex” and

cs uzad words of “haefercsaxual ik
and “brlde anwd groom”i .,

While WNew York’s highsst :ourt has noft spokan definitively
»m the question of whether the DRL authorizas or prohibits same-
marriage, - sxisting New York precadant 1s consistant with

« I 2T our
view rhat the DRL doas not authoviz

= same-s52X marrlaq-—- This
1

precadent, however, does not sdquaraly address the fuastions you
raiss, nor dezs it confront the conscitutional considerations we
idantcify below,

Several stat=s courts havs stated that same-szx marriags 1is
not parmitted in New York. For example, in Anonvmous v.
Aponvmouws, 67 Misc. 2d 9482 {Sup. Ct. Queens County 1971}, the
plainciff sought a daclaration of his marital status with the
dafendant, who was n a female at tha time of the marriage
ceramecny. Sse id. a .SJ 84. The court held that the marriages

treate agal relationship betwazan them because

ona of the “two b sic requiremsnts for a marriage contract, i.z.,
man and a woman . . . was missing.” Id. at 984.

()
0,
O

Y]
I
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L

cersmony did noc &
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Similarly, in Francis B. v. Mark B., 78 Misc. Zd 112 (Sup.

. Kings County 1974), the plaintiff, a woman, sought to annul
er marriage to the defendant, who allegedly misrepresented
hersalf to bz a man and thareby induced the plalnbkiff inko

arriage. In its decision, the court noted: “New York neither
specifically prohibits marriage between persons of the same sex
nor authorizas issuance of marriage license to such persons.”
Id. at 117. However, the court stated, “marriage is and always
has basen a contract bhetween a man and a weman.” Id. {(citatlion
omitted) .

fns

o
r

‘e note that in Levin v. Yeshiva University, a case
regarding whethar a housing praference for marrisd students had
an impermissible disparate impact on homosexual students, the
Chief Judge, dissenting in part, observed that “homosexual
students . . . cannot marry.” 96 N.Y.2d 484, 503 (2001}
C.J.) f{dissenting in part).

{Kaye,



t

Anonymous and Francis B. are not dispositive of the uestion
presanted hers, though. They rest in part on the assumption that
marriage axlscs fay tha purpoeses of fostering p
Anonvoous, 57 Misco. Zvboat 284 {(noting *

[sexual] rzlacionsnlpy [in & marciage
and four the purpoas2 of h;qﬂrr1nq GEE
Mirizio, 242 M.7. 74, 851 (192&)}i: E

(quorrng Nll
'ringig B., 79 Mizz. 2d

—_— F —
{cicing erl:LO . But physical incapacity, for the purposes of
voiding mavriage under DRL sectian {43}, do=s nor includs thsa
“LﬂablllLV to bhear children.” See supra n. ?. Francis B. also

(‘u

ve, Lhat tha

asts on the distinct ground, not preaented ner
r age. See 75 Misc.

plalutlff was [raudulently induced into marri
2d at 113,

Additionally, these rulings pre-datse the developmsnt of U.S.
Suprema Court pracedsnt holding that ths Egqual Protection Claw:
requiras heightensd judicial scrutiny where the government usss a
gender-based classification, ses United States ¥. Virainia, 518
U.5. 215, 531 (1998); Mississippil University for Womsn v. Hogan,
453 .5, 718, 724-26 (1982); Craitg v. Boren, 429 U.3. 190, 197
{1876}, as well as mors recant cases restricting the ability of
states to discriminate on the basis of sexual orientation, ses
Lawrence . Texas, 123 5. Ct. 2472 {2003} {striking down Texas
ban on homosexual scdomy as unceonstitutional intrusion on liberty
te engage in private sexual conduct that 1s protected by the Due
Process Clausel; Romer v. Bwvans, 517 U.S. 528 (19957 {holding
that amendmant to Colorado state constltutlion barving any
legislative, judicial or axecutive actlion designed to protect
“homoseaxual, lesbian or bisexual orientation, conduct, practices
or relationships” violated the Bqual Protection Claussi. As
discussed below, these cases ralse new guestions regarding the
constitutionality of prohibiting samo-sax marriags.’

4

We also note that both the First and Second bepartments have
interpreted the tarm “spouse” as used in the EPTL to exclude
same~-saex partners, but neither court has analyzed the question of
the validity of same-sex marriages under the DRL. 3Ss& Raum v.
Restaurant Associates, Inc., 252 A.D.2d 369 (lst Dep’'t 1998)
{unmarried same-sex partner of decedent cannob bring wrongiul
death action); In re Estate of Cooper, 187 A.D.2d4d 128 {(2d Dep't
1993) {surviving partnar of a same-sex couple cannot assert
spousal rights against deceased partner’s will because he is not
a “surviving spouse” under the EPTL).

Raum and Cooper are of lLimited utility here, because the
surviving same-sex partners in thoss cases did not claim any
statutory right to marry under the DRL. But see 3torrs v.
Holcomb, 168 Misc. 2Zd 898, 899 (Sup. Ct. Tompkins County 1996)




(“racio dzsidendi fongad by the Court” in Cocpar includes Eha
helding chat "marriags, wn this 3tats, is limited to opposite sex
coupl=as”), dismissed on appeal, 745 A.0.2d 943 (3d Dep’o L9977
{dismissa2d for f2ilurs ©2 jJoin a nacessary parity) . Moreovar,

the term “spouss,” as wsed in the EPTL provision anthorizing
wrongful <daarh sccions, has recantly been construsd toa include
the surviving zame-3ax partnsr o a Vermont civil union.  3Ses
Langan v, 3o, Yincanbk's Hospital of Hew York, 196 Miso. Za 449
fSup. St NUYL Tounty 20030 . s

3. Congcitucicnal Counsideracions

Tha guestion of whether the DRL authorizes or permitas

shifting debacs about whether it is constitutional to deny
eligibility for marital status to same-3e% couples. We helisve
that while the CRL doss not authorize same-sex marriage, ob

interprataticsn ralses constitutional concerns.

respond to any parceived constitutional infirmity in two
diffsrenc ways. irsg, it remains possible that they might
construs the DRL to permit same~sex marriages in order to avoid
declaring relsvanc portions of the statute unconstitutional. It
is wall

-setnlad chat a “statute should be construed whan possible
in a mannsr which would remove doubt of its constitutionality.”
People v. Barber, 289 N.Y. 378, 385 {1943); sse also Rachzlle 1.
v. Bruce M., %3 A.D.2d 765 (3d Dep’t 1982} (substituling qender-
neuitral languags in sectien 532 of Family Court Act to avord
constitutional infirmity); Lisa M. U0 v. Mario D. ¥V, 72 A.D.Zd
711t {3d Bep’t 1930) {reading section 514 of Family Court Act in
gender-nautral maaner to presarve constitutionaliey): Goodell w.
Goodell, 77 A.D.Zd &84, 635 (3d Dep't 1930) (reading DRL § 236 in
gender-neutral manner to include “wife” as well as “hushand” to

‘AL least onz unpublished case has held in dictum that New
York marriage law does not preclude same-sex marriage, but the
court nonethaless found that a surviving gay partner could not
inherif. from the daceased’s estate when there was neither a will
nor a marriages license. See In re Pebri, N.Y.L.J. ARpril 4, 1994
at 29 {Suap. Zc. N.Y. County}! {“Saction 13 of ths [DRL]} has no
raguiremant chat applicants for a marriage license be of
differant sexas.”}

The validity of same-sex marrviages already performed will
likely depand on the outcome of litigation relating to issues
identified in this apinion.



“prassyys lbs constinutisnalicy”l . Alterpativaly, the oouris
.
i

might f£ind that the DAL prohibifts sush marriages and dsclare
relavant provisions unccnsticotional on that ground. ZSas,
Penple v, Liborea, 84 N.Y¥.2¢ 152, 170-L7%1 (1984) (sovering 0
classification from skats rage statuta :LteL haolding chat portion
af scatuts unconstbiftubionall . 92f coursa, the courts might ughold
the statubs in 163 entirsty.
3 Zoual frovtaction Clauss : i
On= Jquastion 13 whather the DRL, if interpreted to pronibin

same—-sax marriages, comports with the equal protestion clauses of
the federal and Ne& Yark State constitubions.® A court might
treac ths DAL a3z imposing a gendar-pased classification. Such
classifi catlons ara subject to heightenad scrutiny; they nust
serve{] lmportant governmental objectives” and “the

discrininatory means emplayed [must bel substantially raslaiad to
the achiavement of those objectives.” Virginia, 5138 U 5. at 533
fcitatiaon cmitted); Liberta, &4 M.Y.Zd at 168. Ewven 1f New York
courts appliad the less stringent “rational basis review” on the

assumption that a prohibition against same-sex marriage is a
classification hasad on saxual orientation, the courts would nsac
to find the prohibition supported by a legitimate state interest
in crder to uphold it.

l

Sevaral state interests might be proffered in support of a
prohibition on same-sex marriage, including promoting procraation
and the welfare of ahildren, and ma1ntalnlng the traditlonal

understanding of marriage as a union between a man and a woman.

With respect to procreation, the DRL declares voidable
marriage in which sither party “[i]s incapable oI &ntering into
the married state from physical cause.” DRL § 7(3). This
provision, however, has long been construed to refer to physical
incapacity to consummate marriage, not incapacity to bear
children. See supra n.?Z.

As to the welfare of children who might be raised by same-
sex partners, the DRL already permits the same-sex partner of a
child’s biological parent, who is raising the child together with
the biological parent, to hecome the child’s second parent by
means of adoption. 3See In_re Jacob, 86 N.Y.2d 651 (1995});

“The protactions afforded by the State Equal Protection
Clauss are road as” thea protections afforded by the Equal
e of the Fourteenth Amendment. Brown v. Stats,
9¢ (1996} . "




16 . %W .0 8.2, 3 421 06{h} {2) {providing that qualifiza
tilon agencias shall not redject applicants “solaly on nhe

)‘I].

Whathar New York’s courts would upnold a same-ssy marrviage
isiniar a9 r i

prohibicion Rassd on an intarest in presar ving craditcionai )
naticone »f marriags is a ¢losar question. Inm examining Tivis
issus, w2 brisfly raview Supreme Tourt precsdent, New fouk’s
traatment of sams-sax relationshios, and Hesisions Frowm schar
jurisdicticons.

The Suprame Court has held that a desire to disadvannags
homosexuality cannot he a legitimate government interast.
Sas Romern, S17 0.5, at 634-35. Justice O'Connor’s concurvanscas

Lt
Lawrence v. Texas strasses this poeinkb; she notes that “moral
disapproval” of homosexuals cannot be a “legitimate state
interast.” 122 3.Ct. at 2486 (O'Connor, J., concurring in the
judgmanti; soe also United States Dep’t of Agriculture ¥. Moreno,
413 7.5, 523, 934 {1973} (noting that the “"barc . . . desire to
harm a politically unpopular group cannot constitute a legitimate
governmental interast”).

At issuz in analyzing a prohibition on same-sax marrlagza i3
whather pressrving tradition constitutes something more than
mara disapproval of same-sex relationships. A majeority of th
Suprems Courit has mads clear that 1t does not beliesve chis
gquestion is ansvered by Lawrence. See Lavwrence, 123 5.CK. at
2484; id. at 2487-38 (O'Connor, J., concurring in tha judgmant);
. At 72483 {recognizing that “‘neither history nor tradition
could save a law prohibiting miscegenation from ctomstinubional
attack’” ({quoting Bowers v. Hardwick, 478 U.35. 186, 2156 (1988)
{8tevens, J., dissenting)i). In his dissent to Lawrence,

however, Justice Scalia suggests otherwise. Ses Lawrencs, L23
3.Ct. at 2495,

[
-

L.

1]

|
|

New York’s Treatment of Same—-Sex Belatiouships

Naw York law has recognized the legitimacy of committed
sama-sax relationships in numerous ways, thereby drawing into
question the State’s interest in maintaining the historical
understanding of marriage as confined to opposite-sex partnsrs.
The dNew York Court of Appeals has held that unmarried same-sex
partners are protected agalnst evictlon. See Braschi v. Stahl
Assocs. Co., 74 N.Y.2d 20%, 211-213 (1989) (long-term
interdependent relaticnship betwaen same-sex paritners renderad
plaintiff a “Ffamily member” of tenant for purposes of 9
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Decisions From Orher Jupisdictions

y vears ago, the Minnesota Supreme Cou
gas were nelther authorized by thaiz sta

marriags s P, nar LOHJC‘EUrlﬂnd ly compelled. Sa2 Baker v,
Nelson, 19 JW.2d 18 {Minn. 1971). The Minnesota court found
that thersz was no equal protection impediment teo danying same-sex
couplas the right to marry because such discrimination was not
irrational or invidious. See id. at 187; ses also Standhardt v,
Supsrior Court, 77 P.3d 451, 465 (Arviz. Cu. App. 2903)
{prohibibion against same-sax marriage does not violate fadaral

aqual protaction principlas); D=an v. District of €olumbia, 653
A.dJ 307, 361-64 {(D.C. 1995) (finding no equal protection
impediment to prohibiting same-sex marriage) {(opinions of Terry
and 3ceadman, Asscc. J.J., cong urLLac\; Singer v. Hara, S22
1187, 1139-11%7 (Wash. Ck. Appeals 1374} {same) .

nﬂld tha

-

1rt
F3ame-39X mArria
t iz

D(l‘.«
U
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In Baker v. Nelson, the appellants, a same-sex couple who
were refused a marriage license, had challenged this refusal as
violative of the federal Egual Protection Clausa. See Baker v,
Nelson, 1%L N.Ww.2d at 187. Tha .3. Supreme Court dismissed an
appeal from this case, which again raised the equal protection
challenge, feor want of a substantial federal question. 409 U.S.
210 {1972); Jurisdictional Statement, Baker v. Nelson, No. 71-
1027, at 3. While considered rulings on the merits, such
dismissals lack the same precedential value as Supreme Court
decisions reached after briefing and oral argument on the merits.
See Washington v. Confederated Bands & Tribes of the Yakima
Indian Nation, 439 U.S3. 463, 472 n.20 {1979). They represent “no
more tham a view that the judgment appealed from was correct as
to those federal questions raised and necessary ts the decision.”
Id. It does not. reflect the Court’s agreement with the opinion
of the court whose judgment is appealed. See id.

While 'Baker v. Nelson was cited by the Appellate Division to
support its couclusion that construing EPTL § 5-1.1 to exclude a
homosexual life partner as a “surviving spouse” did not violate
the Equal Protection Clause of the New York Constitution, see In
re Cooper, 187 A.D.2d 128, 134 (2d Dep’t 1993}, Baker v. Nelson




o lonc

' [2r carries any przc2dsntial value with raspacit to che
rfedaral ®Sgual Prolaction Clauss. At che time of Baker, a gender
classification could comport with fhr Equal Preotscticn Clauss
simply by b2aring “a ratisnal ralacionship ©o a state obiszctive”
soughin ©o b advanced. &eaed v, 404 U.5. TL, J6 {1971

—

d }
Howavar, conbamporary squal pro v doctrine, which smergad
= E o

savaral years afrer Baker v. Na ige, 2.9., Hogan, 45%% 17f.3.
at 124-25; Cralg, 429 0.3, :eands chat the goveroment
demonstratz thav 1 Jander-rased ciassification szrves impartant
governmental objzobives and iscriminatory means
employed ara aubbta itially re the achiavemant of those
ohjectives. 3ege Virginia, 5Lt 8. at 533 (citations omitted) .
Moreovay, only atter Bakse v, MNelson did the fnited States
Supreme Court exprassly hald thac, even undsr rational basis
review, moral disapproval of homos=2xuals as a class cannot be a
lagitimate government intacest. 3=e Romer, 517 U.5. at 635.

More recently, in 1999, the Vermont Supreme Court held that
the Common Banefics Claus2 of the Vermont Constitubion reguired
Vermont COo extend to sames-s32x <ouples the same benefits and
protections afforded pearsons married under Vermont law.

See Baker w. Stage, 744 A o4 (Ve. 1389} ; see also Goodridge,
793 M.E.2d at 288 {same-3ax marriage exclusion violatas state
consticution’s egual protaction clauwse because it is “rooted in
persistant prejudices against persons who are . . . homoaexual”);
id. at $72-73 (Gre=aney, J., concurring) (rejec 'n; “traditlion” as

f
a justification for same-sex marriage exclusion}.

bt
jol
[a 9]

Prior to the Massachusefts and Vermont decisions, the Hawaii
Supreme Court held that the state marriage statube confining
marriage to a union between one man and ons woman was subject to
strict scrutiny as a gender-basad classification-under the esqual
protection provision of the Hawail Constitution. See Baehr v.
Lewin, 852 P.2d 44, &4, 67 (Haw. 1933). On remand, the lower

‘As noted above, rational review would apply if a
prohibition against same-sex marriage were considered a
classification based on sa2xual orientation, rather than gender.

*The Massachusetts Supreme Court made clear in Goodridge
that the Massachusetits Constitution “is, 1f anything, mors
protective of individual liberty and equality than the Federal
Constitution.” 795 M.E. 2d av %45-49. Similarly, the New York
Court of Appeals has “not hesltated” to grant relief under the
New York Constiturcion when it “coacluded that the Federal
Constituticn . . . fell short of adequate protections for aur
citizens.” Cogper v. Morin, 49 N.Y.2d 69, 79 (1279).




court round that the 3cste failad Lo demonscratce
a 3 compeliing soa
3 “21 {(Haw. 1

er & decisions, howavar, havea
fonnd chat tha aquo1 ~“oca;ciun clauses of thaiy respactive stato
consrnitutions parmit a praobhinition on sam=2-32% mirriajge.  Sea
3tandhardt, 77 2.3id at 455 (pronlbifion against same-3sx marriags
not sa unduly breoad as o he “insxplicable’hy anything but

animus”); Morrison v. Sadler, No. 493013-0211-
2311 4140 at #¥3-10 (Ind. Supzc. Ct. May 7, 200

distinctions batweean sama-sax and apposite-sex couples, lncluding
ability to reproduce, warrant diffarent treatment for purposss of

£
“agqual privileges” under stats constitution); Lawis v. Harri
by 4 at *23, 26 (N.J. Supar. Ct

No. MER-L-15-03, 2003 WL a
Hov. 5, 2003} (same-s=2x <ouples not similarly situated to
oppesite-sex couples for purposes oOf access Lo marriags; rational
for state to conclude that rights of gay and lesbian sitizens
could be protscted without alfsring the traditional iastrtution
of marriage) .

b Fupdamental Right to Marry

Another question that wight bs raised is whether excluding
same-s=ax couples from marriages vioclates the fundamesntal right to
marry protectad under the Due Procass Clause of the Fourbtsent
Amendment. See Loving v, Virginia, 388 U.5. 1, 12 (1957 {(“The
freedom to marry has long been recognized as one of the vital
personal rights essential to the orderly pursuit of happinass by
rea men.”}.

= ¢

In Baker v. Nelson, discussead above, the Minng€3ota Supreme
Court also held that the state’s prohibition of same-sex marriage
did not violate the fundamental right to marry under the federal
Due Process Clause. Sece Baker v. Nelson, 191 N.W.2d at 18¢; see
also Dean, #53 A.2d at 331-33. The precedential value of the
U.S. Supreme Court’s dismissal of the appeal from Baker v,
Nelson, howevar, 1s limited with regard to this portion of the
decision, as well. The Supreme Court in Lawrence failed to cite
to Baker at all, and treatad as unseitled the questicn of whether
a State could restrict the rights of same-sex couples to marry
without viclating the Fourteenth Amendment. See fawrence, 123 S.
Ch. at 2484 (“The present case . . . does not involve whather the
government must give formal recognition to any relationship that
homosexual persons seek to enkter.”). But see Standhardt, 77 2.3l
at 460 (finding noc fundamental right to marry for same-sex
couples under federal Due Process Clause, even after Lawrence};
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“hat khare 13 no feder

citing Baker v, Melson for
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1 constitutional right to

seher recent Lawaer state court dacisions have also found no
rundamanitcal cigho o0 marry in their respectirs state
constitubnions that woiuld 2 vialated by a prohibition on sam=-zax
m&LLL ge.  See Standbarvde, 77 FPo3d at 435-60; Morrison, 2 03 AL
23119938, ar *4-8; Lewis, 2003 WL 23191114, at =16.

I contrast, the Massachusebts Supreme Judicial Court
Laﬁenbly held that “{l]imiting ths protections, benefits, and
shligations of civil maranq to opposite-s=ax couples” violate

£y

U.l

the libarty to chooss whather and whom to marry that is protectad
by the Massachusettbs Constlrutlon. Goodridae, 198 N.E.2d at 968;
se2 also Cpinions of ths Justices €0 the Senate, 802 N.E.2d 585
{Mass. 2004} (proposed zivil union schema for same-sex couples is

insufficient to ramedy Jdenial of marriage status to sane-sex
couples); cf. Brause v. Bureau of Vital Statistics, WNo. 34-95-
6952 CI, 1948 WL #3743, at *4-5 (Alaska Supor. Ct. Feb. 27, 1993)
{finding that “the choice of a life partner is personal,

intimate, and subja<t Lo tha protection of the right Lo privacy”
under the Alaska Constitution), superceded bv Alaska Const. ark.
L, § 25 {effective Jan. 3, 1999) (providing that valid marriage
Ymay exist only bzewz2en one man and ons woman”) .

4. Recognition of Same-3ex Unions Performed Out-of-Statao

)

anestic Relations Law permits same-sex

mad in New York has no bearing on whether New
York will recoqnize as spouses those parties to a same-sex
marriage (or its legal equivalent, ses, a.g., Vi--Stat. Ann. tit.
15 § 1201 et szeq.) walidly performed under the law of other
jurisdictions. We therefore address Ehis circumstance
separately.

Whether the
marriages perfor

In general, New ¥York common law requires recognizing as
valid a marriage, or its leagal equivalent, if it was validly
executed in another Stats, regardless of whether the union at
issua would be permitted under MNew York’s Domestic Relations Law.
The only exceptions to this rule occur where recognition has been
expressly prohibited by statute, or the union is abhorrent to New
York’s public policy. 3See, e.g., Mott v. Duncan Petroleum
Trans., 51 N.Y.2d 239, 292 (1930) (recognizing Georgia common law
marriagal; In re Esrate of May, 305 N.Y. 486, 490-93 (1953
{recognizing Rhode marriage between an uncle and a nisece that
would have been void if performed in MHew York); Fernandes v.
Fernandes, 275 A.D. 777 {2d Dep’'t 19493) (marriage by proxv); In
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Applying chis Wew Yerk commen law rule
anly Haw York court to have addressad the ‘quast
that a party ts a Vermont civil union must”
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on gzcantly hald

{
o)
™
-
e
vl

S
“spousa” within the meaning of EPTL § 4-4.1(a), a
sould bring a wrongful death action. 3ee Langan, 19% Misc. 2d
449. The court concluded that New York’s public policy do2s not
precluds of Vermont unions in light of the sxpansive
banafits nrotaciions afforded same-sex couplas under the laws
of tha § : ar 446-47, and that danving such
recognician whe @ legal incidents of such unions are
~oextansive with thz lagal conseguences of marriage would run
afoul af the faderal and state egual protecrtion clauses, 32e id.
at 454 Langan is surrently on appeal to the Appellate Division,
Second Department.

Conglusion

We conclude that the L
same-sex marriages. This in
raises consbitutiocnral conce
rts of this 3tate.

4

i £ intend co authorize
erpratation of the statute, however,
1 t resolwved by the

Becausas the purposs of the marriage licensing process is to
“provide[) a definite, wall-chartered progedure for entrance into
marriage, so that parties following the statutory Teguiremsnts
can have a fair deqree of certainty in their marital status,”
Practice Commentaries to DRL § 13 at 149, we recommend that
clerks not issue marriage lilcenses to same-sex couplas, and
officiants not solemnize the marriages of same-sax couples, until
these issues are adjudicated by the courts.

Finally, we note that the issue of recognizing same-sex
anions from other jurisdictions presents a distinct legal
question. <Consistent with the holding of the only state court to
have rulsd on this question, New York law presumptively requires
that parties to such unions must be treated as spouses for
purposes of Maw York law.

Tha Attorney General issues formal opinions only to aificers
and dapartments of State government. Thus, this is an informal
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ADDENDUM D






DEPARTMENT OF ATTORNEY GENERAL
£50 South Main Street » Providence, RI 02903
(401) 274-4400
TDD (401) 4533-0440

Patrick C. Lynch, Attorney General

October 19, 2004

The Honorable Paul J. Tavares
Geuneral Treasucer

The State House

Providence, Rhode Island 02903

Re: Receipt of Spouse’s Benefits Under Teacher’s Retirement System

Dear Treasurer Tavares:

[ am writing in response to your letter of Septernber 28, 2004 wherein you advise that
two retired teachers, who are receiving retirement benefits from the Employees’ Reticement
System of Rhode Island (ERSRI), have requested that their same sex spouses be named as the
beneficiaries of their teacher’s survivor benefit. You have inquired whether a pacty to a same-
sex martiage, validly performed in Massachusetts, is eligible to be named as a

beneﬁciary and,
thus, to receive “spouse’s benefits” under Rhode Island General Law § 16-16-26

We issue this opinion under the assumption that parties to these marrnages were residents
of Massachusetts at the time of the marriages, and that there is no reason to doubt the validity of
the marrtage under Massachusetts law.

As discussed in further detail below, as long as the individual in question satisfies the

prerequisites for a qualifying spouse, as defined in RI Gen. Laws § 16-16-1(11)(i)-(iv), |
believe that he or she would be eligible for spouse’s benefits under Section 26.

1. The Teachers’ Retirement System Survivor Benefits

Chapter 16 of the Rhode Island General Laws govems the membership of teachers! in the

Employees Retirement. Systemn  created under R.I  Gen. Laws § 36.8-1 et

! A “Teacher” is defined in Rhode Island General Laws Section 16-16-1(a)}(12) as “a person tequired to
hold a certificate of qualification issued by or under the authority of the board of regents for elementary
and secondary education and who is engaged in teaching as his or her principal occupation and is
regulaly employed as a teacher in the public schools of any city or town in the state, or any formalized,
commissioner approved, cooperative service arrangement.  The term includes a person employed as a
teacher, supervisor, principal, assistant principal, supenintendent, or assistant supenntendent of schools,
director, assistant director, coordinator, consultant, dean, assistant dean, educational administrator,
teacher, and attendance officer or any person who has worked in the field of edue
the field of education that holds a teaching or administrative cettificate and any teac

a school year at least three-quarters (%) of the number of days that the public schoo

nurse
ation or is working in

her who serves during
Is are required by law



rage
Re: Receipt of Spouse’s Benefits Under Teacher’s Retirement System

seq. That statutory scheme defines persons who are eligible for membership in the retirement
system (R.L Gen. Laws §§ 16-16-2 through 16-16-4) ("Members™), how “service” time is
calculated, (R.I Gen. Laws §§ 16-16-5 through 16-16-8.1), the benefits avatlable to teachers and
when they are eligible to receive them (R.L Gen. Laws §§ 16-16-11 through 16-16-20), and the
coniributions that the teachers must make to the Employees Retirernent Systemn (R.1 Gen. Laws
§§ 16-16-22 through 16-16-22.1).

Sections 16-16-25 through 16-16-38 outline varous benefits (above and beyond those
payable under the Rhode Island State Employees Retiement System) available to teachers of
any city, town, or regional school district that has not “élected coverage under the federal Social
Security Act, 42 U.S.C. § 301 et seq.” R.L Gen. Laws § 16-16-38. These additional benefits
include “Spouse’s Benefifs.” Under § 16-16-26, following the death of a Member, a spouse who
has reached the age of sixty (60) is entitled to certain benefits so long as the spouse was living
with the Member at the time of the Member’s death and so long as the spouse does not remarry.*
See R.I Gen. Laws § 16-16-26(a)-(d).

il Statutory Interpretation

To determine whether a- Massachusetts resident who is party of a same-sex marriage
performed in Massachusetts is eligible to receive Spouse’s Benefits under § 16-16-26, one must
first look to the statute itself. Statutory interpretation begins—and often ends-—with the plain
language of the statute. Indeed, it is presumed that the legislature intends significance to every
word, sentence, and provision of a statute, In re Bernard H., 557 A 2d 864, 866 (R.1. 1989), and,
if a statute is clear and unambiguous, a court “should give effect to all of its parts’™ and give the
words contained therein their “plain and ordinary meaning.” Direct Action For Rights And
Fquality v. Gannon, 819 A.2d 651, 659 (R.I. 2003). It is only when a statute is susceptible to
morte than one plausible interpretation that a court will look beyond the language of a statute in
order to ascribe meaning to it. See State v. Calise, 478 A 2d 193, 210 (R.I. 1984).

The term “spouse” is defined in R.L Gen. Laws § 16-16-1(11) as “the sucviving person

=

to be in session during the year. In detemnining the number of days served by a teacher the total number
of days served in any public school of any city or town in the state may be combined for any one school
year. The term also includes a school business administrator whether or not the administrator holds a
teaching or administrative cettificate, and also includes occupational therapists and physical therapists
licensed by the department of health and employed by a school commitiee in the state, or by any
formalized, commissioner approved, cooperative service arrangement.”

2 «p spouse is deemed to have been living with the deceased member if they were both members of the
same household on the date of the deceased member's death, or the spouse was receiving regular
contributions from the deceased member toward support on that date, or the deceased member had been
ordered by a court to contribute to the spouse’s support.” R.X. Gen. Laws § 16-16-26(c).



fagc J
Re: Receipt of Spouse’s Benefits Under Teacher’s Retirement System

not tess than one year prior to the Member's death; (1) is the mother or .

Member's child(ren); (iit) legally adopted the deceased Member's childrafiai‘gl;;t;i,dzceased
deceased Member and while said children wete under the age of eighteen; or (iv) was © 'to (he
the deceased Member at the time that both of them legally adopted a chilt'i(ren) under I;ilamed ¥
eighteen. R.L Gen. Laws § 16-16-1(11) (emphasis added). This gender-neutral provi ,_6 age of
not specially define the term “marriage” or otherwise restrict its applicationp to lbwn'does
between members of the opposite sex. marnages

In short, while it is impossible to predict how a Rhode Island ¢ i ;
interpret the scope of R.I. Gen. Laws § 16-16-26, the plain language used if?;:\ta tmslegilttioultlmate?y
conjunction with § 16-16-1) suggests that a Massachusetts resident who is patty to n (read in
marriage validly performed in Massachusetts would be eligible to receive Spouse’s g Same-sex
long as he or she met the other statutory requirements set forth in §16-16-1(11) onelits so

III. Conclusion

o Ff)r the reasons above, [- answer your question in the affirmative. Please note that thi
opinion is based upon the specific facts as outlined in this request, and is limited to the | thlsi
: - ega

issue you presented.

I hope this satisfactorily answers your inquiry. Please contac I i
] _ atistac > ¥¢ . t rae if you wi i
the basis for this opinion in further detail, or if 1 can be of further assistance_y shito discuss

ry truly yours,

Attomey General
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IN THE IOWA DISTRICT CQURT FOR WOODBURY COUNTY

INRE: THE MARRIAGE OF KIMBERLY JEAN BROWN AND JENNIFER SUE PEREZ

UPON THE PE(TION OF )
) EQUITY NO. CDCD1 19660
KIMBERLY JEAN BROWL, )
)
Petitioner, ) AMENDED DECREE _
) " . ;- : . \.-J
AND CONCERNING ) = =
)] I o
TENNIFER SUE PEREZ, ) % AN
Respondent. ) " g
) 3

¥

Gy

o
-y

- S :

The Courr issues this Decree sug sponte on the ,Zﬁ" day of ljecéfnber. 2003. The Court

having examined the pleadings filed herein, including the “Diecree of Dissolution of Mamiage”

entercd herein on Novernber 14, 2003, and having knowledge that the parties entered inte a civil

union under the laws of the State of Vermont, and recagnizing that subject mattec jurisdiction can be

raised at anytime, and upon further consideration and research, FINDS:
L The Caurt has jurisdiction of the parties and has subject matter jurisdiction.
2. However,

the Court does not have subject matter jurisdiction to grant a dissolution

of marriage from a Vermont civil anion under Chapter 598 of the Code of lowa.

3. Pussuant to Megten vs, Benge, 366 N.W.2d 577 (lowa 1985) and the general equity
pawers-of the Court, the Court daes have equitable subject matter jurisdiction to
declare the status and dgt;ls of these pariies.

4.

The “Decree of Dissolution of Mariage” entered herein on November 14, 2003,

should be and hereby is vacated in part, and the following equitable celief is granted.

15
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{HIE COURT, THEREF ORE, GRANTS THE FOLLO WING EQUITABLE RELIEF:

L. The Vermont civil union is terminated and both parties are free of any obligations

incident thereto.

2 ;fhe Petitioner and Respandent are declared 1o be single individuals with all the tights

of an wamarried individua, including, but not limited to, the right ta marry.
3 All of the terms, provisions and agreements set out and contained in Paragraphs 4
through 13, inclusi ve, of the Stipulation entered into by and between the parties, and filed of record

in this matter are hereby ratified, confirmed and approved and made a part of this Decree 1o the same

exlond as though fully set out herein,

ITIS SO ORDERED.

udiciai District

[3{ 6

Kimberly Jean Brown
Jennifer Sue Porez . 1234 3003
Denniz R. Ringgenberg, allomey for Petitioner - hted- dativensd 5 p 4)
Unde ofy deprome Coun = “eayep capy 12- 42003 (1815242, 4
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BN THE FAMILY COURT OF MARIDN COUNTY. WEST VIRGINEA

INRE
Covil Acton Mo 02-D-393
THE MARRIAGE of
MISTY GORMAN, and SHERRY GUMP “
Pettsoner Respondent s
i
ORDER DISSOLVING CIVIL UNION =

. T
On thie 19" day of December, 2002, came the petitioner, n persen bt without cenaset.

and cumme e spondent. m pertonbut without counsel. before the undessigped Farmly
Court Judge, whercopon the Court proceeded to hear the evidence offered by the parties and
the represeatanons of the parues mregards to the 1ssues presented m the above-styled el
action Upan considexation of alt of which and the pleadmgs hevetolons filed 1o this sehon the

Court makes the following Gindiogs of fact

I The peauoner and respondem celobrated covd unton on the 3 day of Tuly, 20600, m
Benmmgtlon, Yermont

L Petwoner filed complamt alfeging wrseoucilable differences on the 29 day of Juiy,
2002 and that the cespondent filed an answer on ¢che 19” dayt of Decerher, 2002 The Cotrt
specifically funds that secouciiabls differences have ansen ~betweon iy petitohet and ~
respondent

HL  Petitvoser has vesided 10 West Vieganna for more than gue yeat prior o the
commencement of this agtion and the parbies fast lived together 1 Marnion County, Wesl
Virdima

IV Thete were no chuldren bore o o adoptad by efthec of the partes dunng this umon

e L2703
~ "’G_"’I
e, ORDER BOOK 73% ;_ iy »S‘_)



© pmaapy 2003 Masor Cotew Topr g SRR
2 4 a B -

YV The petiftoner and espondent expiesetied o the Cowit that all masters of division
and distebulion of poopenty had heen resolved and that theie weére 0o issges concemun & the
setttement of propedy cemuwntag between them

VI The poutioner and respondent cepresented 1o the Court thay all sssues exce the
ssuc of whether o not petstoner and respondent should be granted a divorce or a dissolution
of the cond umion have been resotved

VI Alimooy was not requasied by sither pary

VI By the defimtron of Segtron 1201{3) of the Vermont Statutes, Aarotated, Tule 15,
Chapter 23 2 “civil unton” means that two eligible persons have established a reé:auﬂnshsp
pursuant to thus chaptec and muay regerve the benefis qad protections and be subject 1o the
vespossdnlities of spousas ™

Under Sectiop 1202(2). the parties to a Civid Umon must be of the same sax
By definmions tn Subsection 1201(4), 2 mavaage 1s the legalty recogmzed enion of one
man and ong wapiin

X Heoause Vermant law does not define o Cral Unios as a nuitngge, the provistans of
W Va Code Chagtézr’%& Axtwele 2. Section 603 ars not apphcable to this aciton  The parties are
ctiizeas of West Virmiwa m veed of 2 judictal cemedy to dissolve a logal relatronshup cosated by
the laws of anoer siate o

WFEEREFE}RE the Court concludes as amattar of law and GROERS as folfaws

i The il Uiz hetween peationer and the respondont shall be dissolved upen the
grounds of meecancilable differonces as specified w potttionar's complasn. and respondent's
answer Y appears from the regord m s sction thal the mattar has manwed for mal  The

parues liave wo fuither legal respousinbuty or relanonshtp with cach other



sy 4, 2003 Manon Crrsy Gins Senk

1 Responden 1 westored 1o and may fesume the wse of her formes atme o Sherry
Nreate Gump

3 Forthe purposes of dppedl thes order s 4 finaf ovder  Any pacty sgoriaved by s
order may appeal enther to the Caemt Court of Manaon County or wo the West Viraima Supreme
Court of Appels A petetion to appeat to the Ciromt Court may be filed by enther paiy witun
thrty {30} days of the cuery date of dus order (o appeal to the Supreme Court of Appeals
directly bath parttes must file wittun fourtecn (H4) da},& of the entry date of thes arder a jonoe
nouce of mtent to appeal and a warver of nght 1o appeal to the Crreurt Coun

4 Thv; Clerk of this Caurt shall peepare certified'copies of thss ovder and deliver the

sume: tothe purtes named m s achon

 GLERK 09 THE oiftetit o1 mae
BARIGHCOUNTY wisTvingsin,
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GLEN ROSENGARTEN v. PETER DOWNES
(AC 22253)

Foti. Flyan and Dupont, Js.
Argued March 28—officially released July 30, 2002

(Appeal from Superior Court, judicial district of
Stamford-Norwalk, Shay, J.)

Gary I. Cohen, for the appellant (plaintiff).
Opinfon

FLYNN, J. This is an appeal from the trial court’s
judgment dismissing an action to dissolve a same sex



civil union for lack of subject matter jurisdiction, which
union the plaintiff, Glen Rosengarten, claims was
entered into with the defendant, Peter Downes. in Ver-
moat, pursuant to Vt. Stat. Ana. tit. 15, § 1201 et seq.
(2001).' Service of process over the defendant, who
apparently resides in New York, was accomplished by
certified mail in accordance with an order of notice.
The trial court dismissed the action because it con-
cluded that General Statutes § 46b-1 and Practice Book
§ 25-2 grant powers to the Superior Court to hear and
decide actions for dissolutton of marriages between a

man and a woman and the Vermont civil union did not -

fall into the category of other family relations matters
set out in General Statutes § 46b-1 (17).

The court determined that it was not empowered
with " ‘plenary and general subject matter’ jurisdiction,”
much less the ability to exercise its broad statutory
equitable powers to dissolve a civil union. On appeal,
the plaintiff does not claim that the civil union may be
dissolved as a marriage. Instead, he claims that the trial
court impraperly sua sponte dismissed the action for
lack of subject matter jurisdiction because § 46b-1 (17)
grants the Superior Court subject matter jurisdiction
aver “all such other matters within the jurisdiction of
the Superior Court concerning children or family rela-
tions as may be determined by the judges of said court”
and that the dissolution of a Vermont civil union is a
matter relating to family relations. The plaintiff further
claims that principles of full faith and credit demand
that Connecticut recognize civil unions entered into
under the laws of Vermont. and thereby the right to
dissolve them in a Connecticut forum, because Con-
necticut has a public policy in favor of recognizing civil
unions and, therefore, the court improperly dismissed
this action seeking a dissolution of such a union for lack
of subject matter jurisdiction. We affirm the judgment of
the trial court.

The following facts and procedural history are rele-
vant to our resolution of this appeal. The plaintiff com-
menced this action by writ, summons and complaint,
dated July 11, 2001. The complaint alleged that the
plaintiff and the defendant were joined in a civil union
in Vermont on December 31, 2000, pursuant to the stat-
utes of the state of Vermont, that the civil union had
broken down irretrievably and that the plaintiff had
résided in Connecticut for at least one year preceding
the cormmencement of the action. Pursuant to the com-
plaint, the plaintiff sought “[ajn order dissolving the
civil union of the parties” and “{s]uch other and further
relief to which the Plaintiff may be entitled in law or
equity.” Without holding a hearing, the court ordered
the action dismissed on August 8, 2001, holding: “There
is no subject matter jurisdiction under {General Stat-
utes] § 46b-1 and the matter is hereby dismissed sua
sponte pursuant to § 25-14 of the Connecticut Practice
Book.” Practice Book § 25-14 provides: “Any claim of



lack of jurisdiction over the subject matter cannot be
waived; and whenever it is found after suggestion of
the parties or otherwise that the court lacks jurisdiction
of the subject matter, the judicial authority shall dismiss
the action.” See also Figuerca v. C & S Ball Bearing,
237 Conn. 1, 4-5, 675 A.2d 845 (1996). This appeal fol-
lowed. At the time of the dismissal, the defendant had
not filed an appearance in the trial court and he has
not filed an appearance in this appeal.

On February 25, 2002, this court issued two orders.
First, we ordered the parties to file supplemental briefs
addressing the following issue: "Was it plain error for
the trial court to dismiss this action without notice
and a hearing, and should the dismissal be reversed
accordingly, with an order directing the trial court to
hold a hearing to determine whether it has jurisdiction
over this matter?” The only responsive brief filed was
that of the plaintiff, who argued that the trial court
could raise the issue of subject matter jurisdiction sua
sponte and that no hearing was necessary because juris-
dictional facts were not in dispute, citing our holding
in Pinchbeck v. Dept. of Public Health, 65 Conn. App.
201, 782 A.2d 242, cert. denied, 258 Conn. 928, 783 A.2d
1028 (2001). The plaintiff argued in his brief that “[t]here
was simply nothing that any testimony regarding the
plaintiff's claim for relief, i.e.. dissolution of civil union,
could have added to the court's understanding of the
jurisdictional issue: does the Connecticut Superior
Court have subject matter jurisdiction in this case, a
complaint for dissolution of a civil union, a matter
which concerns ‘family relations matters™?” The plaintiff
did not mention his second prayer for relief, which
requested that the court grant any other “relief to which
the Plaintiff may be entitled in law or equity.”

We agree with the plaintiff that under Pinchbeck v.
Dept. of Public Health, supra, 65 Conn. App. 201, the
court did not need to hold an evidentiary hearing to aid
in determining whether it had jurisdiction to dissolve a
civil union. “When issues of fact are necessary to the
determination of a court’s jurisdiction, due process
requires that a trial-like hearing be held, in which an
opportunity is provided to present evidence and to
cross-examine adverse witnesses.” Standard Tallow
Corp. v. Jowdy, 190 Conn. 48, 56, 459 A.2d 503 (1983).
In Pinchbeck, however, we explained that “fijn the
absence of any disputed facts pertaining to jurisdiction,
a court is not obligated to hold an evidentiary hearing
before dismissing an action for lack of jurisdiction.”
Pinchbeck v. Dept. of Public Health, supra, 209.

In the present case, there are no factual issues in
dispute and the factual record before us, though sparse,
is sufficient to determine whether there is jurisdiction
to dissolve the plaintiff's Vermont civil union. There is

" nothing in the complaint to indicate that both parties -

to the purported union are of the same sex and no



gesting that jurisdiction may be found under subsection
L7 of § 46b-1, the plaintiff himself recognizes the diffi-
culty of fitting his claim for relief under subsection (1)

ol Leneral Statules § 466-T. Section 46b-1"provides in
relevant part: “Matters within the jurisdiction of the
Superior Court deemed to be family relations matters
shall be matters affecting or involving: (1) Dissolution
of marriage . . . .” Clearly this civil union is not a mar-
riage recognized under §46b-1 because it was not
entered into between a man and a woman. See General
Statutes §§ 45a-727a (4) and 46b-21. Nor is it a marriage

under our sister state of Vermont's definition of mar- .

riage found in § 1201 (4) of title 15 of the Vermont
Statutes Annotated because it too limits the definition
of marriage to those entered between “one man and
one woman.”

The court held that because the dissolution of a civil
union was not a family relations matter as set forth in
either § 46b-1 or Practice Book § 25-1, it lacked subject
matter jurisdiction to dissolve such a union and was,
therefore, required to dismiss the plaintiff's action. In
his appeal to this court, the plaintiff challenges the
validity of the trial court’s construction of § 46b-1. He
contends that jurisdiction was vested in the court by
§ 46b-1, which provides in pertinent part that “[m]atters
within the jurisdiction of the Superior Court deemed
to be family relations matters shall be matters affecting
or involving . . . (17) all such other matters within the
jurisdiction of the Superior Court concerning children
or family relations as may be determined by the judges
of said court.”” Thus, the court's determination that it
lacked subject matter jurisdiction turned on its con-
struction of § 46b-1.

Because statutory construction raises an issue of law,
our review is plenary. Alvaradov. Black, 248 Conn. 409,
414, 728 A.2d 500 (1999); Davis v. Norwich, 232 Conn.
311,317,654 A.2d 1221 (1995). The scope of our plenary
review is governed by well established principles. “It
is axiomatic that the process of statutory interpretation
involves a reasoned search for the intention of the legis-
lature. . . . In seeking to discern that intent, we look
to the words of the statute itself, to the legislative his-
tory and circumstances surrounding its enactment, to
the legisiative policy it was designed to implement, and
to its relationship to existing legislation and common
law principles governing the same general subject mat-
ter.” (Citations omitted; internal quotation marks omit-
ted)) Giaimo v. New Haven, 257 Conn. 481, 493, 778
A.2d 33 (2001).

[mplicit in the plaintiff's argument that jurisdiction
exists under § 46b-1 (17) is that we must recognize the
validity of the Vermont civil union as a matter concern-
ing family relations. If Connecticut does not recognize
the validity of such a union, then there is no res to
address and dissolve.

——————



We begin our construction of § 46b-1 by first examin
ing the text of the statute itself. Section 46b-1 provides:
“Matters within the jurisdiction of the Superior Court
deemed to be family relations matters shall be matters
affecting or involving: (1) Dissolution of marriage . . .
(2) legal separation; {3) annulment of marriage; (4) ali-
mony, support, custody and change of name incident
to dissolution of marriage, legal separation and annul-
ment; (5) actions brought under section 46b-15;% (6)
complaints for change of name; (7} civil support obliga-
tions; (8) habeas corpus and other proceedings to deter-
mine the custody and visitation of children; (9) habeas
corpus brought by or in behalf of any mentally ill person
except a persan charged with a criminal offense; (10)
appointment of a commission to inquire whether a per-
son is wrongfully confined as provided by section 17a-
523;* (11) juvenile matters as provided in section 46b-
121; (12} all rights and remedies provided for in chapter
815j* (13) the establishing of paternity; (14) appeals
from probate concerning: (a) Adoption or termination
of parental rights; (b) appointment and removal of
guardians; (c) custody of a minor child; (d) appointment
and removal of conservators; (e) orders for custody of
any child; (f) orders of commitment of persans to public
and private institutions and to other appropriate facili-
ties as provided by statute; (13) actions related to pre-
nuptial and separation agreements and to matrimonial
decrees of a foreign jurisdiction; (16) custody proceed-
ing brought under the pravisions of chapter 815a; and
(17) all such other matters within the jurisdiction of
the Superior Court concerning children or family rela-
tions as may be determined by the judges of said court.”

Clearly, subdivisions 2 through 16 have no applicabil-
ity to the issues in this case because those subsections
relate to legal separations; annulments; alimony, sup-
port. custody and change of name incident to a dissolu-
tion of marriage; relief from physical abuse; changes
of name; civil support; habeas corpus and other pro-
ceedings to determine custody and visitation of chil-
dren; habeas corpus petitions brought on behalf of
persons with psychiatric disabilities; commissions
investigating claims of wrongful confinement; certain
juvenile matters; proceedings concerning all rights and
remedies brought under chapter 815j; paternity matters;
appeals from probate concerning: adoption or termina-
tion of parental rights, appointment or removal of
guardians, custody of minor children, appointment or
removal of conservators, orders for custody of any child
and orders of commitment to institutions or other statu-
torily approved facilities; actions related to prenuptial
and separation agreements and to matrimonial decrees
of foreign jurisdictions; and custody proceedings
brought under chapter 8150, the Uniform Child Custody
Jurisdietion Act. We note, in passing, that subdivision
(12) concerning rights and remedies provided for in
chapter 815j is not claimed as a source of jurisdiction



by the plaintiff, nor could it be, because it neither con-
fers the right he claims nor does it authorize the remedy
he seeks. We also note that subdivision (1} of § 46b-1
defines dissolution of marriage as a family relations
matter but the plaintiff does not claim to have been
married either under the laws of the state of Connecti-
cut or the laws of the state of Vermont. Nor does he
claim entitlement to relief under that subdivision.

The plaintiff does claim that subdivision (17) of § 46b-
1 permits the court to exercise jurisdiction. We first

observe that the plain words of § 46b-1 define two cate-

gories of family matters. Subdivisions (1) through (16)
statutorily define specific kinds of family matters
“within the jurisdiction” of the court. Subdivision (17)
is a catchall provision “concerning children or family
relations” as may be determined by the judges of the
Superior Court. The matter before us does not involve
children and, therefore, that part of subdivision (17)
does not provide a basis for the exercise of jurisdiction.
Additionally, the judges of the Superior Court have not
enacted any rule of practice that would define foreign
civil unions as a family matter either. We therefore find
nothing in the text of § 46b-1 (17) or in the rules of the
Superior Court pertaining to family matters, Practice
Book §§ 25-1 through 25-69, inclusive, that would sup-
port the plaintiff's claim that jurisdiction exists.

We next examine the legislative history of the enact-
ment, of subdivision {17) of § 46b-1, the statutory provi-
sion relied on by the plaintiff in this appeal, and the
legistative policy it was designed to implement. During
the senate proceedings, it was noted that the reason
for the enactment of § 46b-1 (17), which was part of the
court merger bill of the Connecticut Court of Common
Pleas and the Superior Court, was to eliminate the waste
of judicial personnel caused by “ill-defined jurisdic-
tional lines causing duplication of efforts” and “to pro-
vide for the unification, simplification, flexibility and
effective responsible control of the administration of
the courts of the state of Connecticut.” 19 S. Proc., Pt.
7, 1976 Sess., p. 2652, remarks of Senator David Neiditz.
Our review of the legistative history of § 46b-1 revealed
nothing that would support the plaintiff's expansive
interpretation of § 46b-1 (17). Instead, its obvious intent
was to coltect all matters that had previously been
divided between the old Common Pleas Court and the
otd Superior Court, into the newly merged Superior
Court.

Finally, we examine the provisions of § 46b-1 (17) in
relationship with existing legislation and common-law
principles to determine whether the recognition of civil
unions and the corresponding right to dissolve such
unions was contemplated as a family relations matter
by our legislature. General Statutes §§ 45a-727b and
46a-81r, both of which are discussed in greater detail
later in this opinion, expressly state that Connecticut



does not endorse or authorize, respectively, civil unions
or any other relationship between unmarried persons.
On the basis of these enactmments, we conclude that
because the legislature expressly refused to endorse or
authorize such unions it could not have intended civil
unions to be treated as family matters within the juris-
diction of the Superior Court pursuant to § 46b-[ {17).

Moreaver, common-law principles left the issue
about who might marry generally to the ecclesiastical
courts. See | W. Blackstone, Commentaries on the Laws
of England (5th Ed. 1773), p. 453. It is plain from a

reading of Blackstone, which speaks of husband and -

wife, and his discussion of the common law as applied
to husband and wife, that by using terms like husband
and wife or, its Norman French equivalent, baron and
feme, the understanding of English common law was
that marriage was a contract entered into by a man and
a woman. Id., 453, 457. Judge Swift. in his discussion
of the common law of Connecticut regarding rights
arising out of marital status, makes clear that this legal
relation contemplated a contract made between a man
and a woman. 1 Z. Swift, A Digest of the Laws of the
State of Connecticut (1822), p. 18. This is also clear
when one reads Judge Swift's discussion of limitations
on marriage within certain degrees of kindred, which
are prohibited on the ground “that such incestuous
connection is repugnant to the law of nature” 1d., 19.
The examples he gives are all of men then unable to
marry women of various degrees of kindred. Id.

[n determining that the legislative intent in the adop-
tion of subdivision (17) of § 46b-1 was not to make
Connecticut courts a forum for same sex, foreign civil
unions, we, therefore, conciude that the text itself, the
rules of court, the legislative history, the strong legisia-
tive policy against permitting same sex marriages and
the relationship between other statutes, legislative
enactments of state policy and the common law are all
in accord with that view.

We note that the court based its determination that
it lacked jurisdiction to dissolve a civil union, in part,
on its conclusion that the Vermont legislature cannot
legistate for the people of Connecticut. We agree with
the court that the statutes of Vermont do not have
extraterritorial effect; Olmstedv. Olmsted, 216 U.S. 386,
395, 30 S. Ct. 292, 54 L. Ed. 2d 530 (1910); and analyze
this full faith and credit claim.

The constitution of the United States, article four,
§ 1, requires that: “Full faith and credit shall be given
in each State to the public Acts, Records, and judicial
Proceedings of every other State. . . " “{W}here stat-
ute or policy of the forum State is set up as a defense
to a suit brought under the statute of another State

. . . the conflict is to be resolved, not by giviag auto- -

matic effect to the full faith and credit clause and thus
compelling courts of each State to subordinate its own



statutes to those of others but by appraising the gov-
ernmental interest of each jurisdiction and deciding
accordingly. That is, the full faith and credit clause, in
its design to transform the States from independent
soverelgns into a single unified Nation, directs that a
State, when acting as the forum for litigation having
multistate aspects or implications, respect the legiti-
mate interests of other States and avoid infringement
upon their sovereignty, but because the forum State is
also a sovereign in its own right, in appropriate cases it
may attach paramount importance to its own legitimate

interests. The clause (and the comparable due process

clause standards) obligate the forum State to take juris-
diction and to apply foreign law, subject to the forum's
own interest in furthering its public policy. In order
‘for a State’s substantive Iaw (o be selected in a consti-
tutionally permissible manner, that State must have
a significant contact or significant aggregation of con-
tacts, creating state interests, such that choice of its
Iaw is neither arbitrary nor fundamentally unfaic.” "~
(Emphasis added.) Congressional Research Service,
Library of Congress, The Constitution of the United
States of America, Analysis and Interpretation (J. Kil-
lian & G. Costello eds. 1996} Art. IV, Sec. 1, pp. 855-56,
citing Allstate Ins. Co. v. Hague, 443 US. 302, 101 S.
Ct. 633, 66 L. Ed. 2d 521 (1981); Nevada v. Half; 440
U.S. 410, 99S. Ct. 1182, 59 L. Ed. 2d 416 (1979); Carrolf
v. Lanza, 349 U.S. 408, 75 S. Ct. 804, 99 L. Ed. 1183
(1955); Alaska Packers Assn. v. Industrial Accident
Commission, 294 U.S. 532, 55 S. Ct. 518, 79 L. Ed.
1044 (1935).

We conclude that the plaintiff in the present case has
a significant set of contacts with this state because he is
a resident of Connecticut and has chosen a Connecticut
court as the forum in which he seeks the dissolution
of this civil union. The only record before us, based
on the plaintiff's pleadings, is that, other than having
entered the civil union in Vermont, neither party to
the civil union has any other significant contact with
that state.

The plaintiff contends, “Connecticut public policy
clearly favors the conclusion that the Superior Court
has subject matter jurisdiction to dissolve the civil
union entered into in Vermont.” He claims that princi-
ples of full faith and credit demand that Connecticut
recognize Vermont's civil union statutes unless recogni-
tion would violate some strong public policy of Con-
necticut. He further claims that Connecticut does not
have a strong public policy against recognition of civil
unions but, instead, that Connecticut public policy
favors the recognition of civil unions and the right to
dissolve them. We disagree. We conclude that Connecti-
cut public policy does not support that conclusion.®

The plaintiff first points to General Statutes §§ 46a-
81a through 46a-81r, which prohibit discrimination on



the basis of sexual orientation as evidence of Connecti-
cut’s clear public policy in favor of recognizing the right
of homosexuals to enter into a marriage-like relation-
ship and the corresponding right to dissolve such rela-
tionships in Connecticut courts. He claims that, in
keeping with Connecticut's public policy prohibiting
discrimination based on sexual orientation, we should
extend to homosexual citizens of this state all of the
same relief we extend to heterosexual citizens when
dissolving a marriage or marriage-like relationship. We
disagree that the statutory sections cited to by the plain-
tiff support his position that Connecticut has a clear
public policy in favor of the recognition of the right to
enter same sex unions or the right to dissolve them in
the Superior Court.

General Statutes § 46a-8 Lr, one of the sections of Title
46a on which the plaintiff relies, provides in relevant
part: “Nothing in sections ... 46a-8la to 46a-81q,
inclusive . . . shall be ... construed . .. (1} to
mean the state of Connecticut condones homosexuality
or bisexuality or any equivalent lifestyle . . . (4) to
authorize the recognition of or the right of marriage
between persons of the same sex, or {5} to establish
sexual orientation as a specific and separate cultural
classification in society.”

One of the sources of law is custom and tradition.’
When § 46a-81r, on which the plaintift relies, clearly
states that “[n]othing in sections . . . 46a-81a through
46a-81q . . . shall be . . . construed . . . to autho-
rize . . . the right of marriage between persons of the
same sex,” we fail to see how those sections, embodying
custom, require Connecticut to provide a forum for
recognition and dissolution of a same sex civil union
that our law does not authorize? The trial court was
entitled to rely on statutes based on that customary
source of our law. It does not constitute invidious dis-
crimination simply because a state places some
- restraints on who may marry. For example, some socie-
ties allow polygamous marriages® but Connecticut does
not alfow such marriages' and neither does Vermont.*
Connecticut has exercised the power to limit by law
who may marry since the beginning of the colony. Other
than to cite title 46a, which we conclude stands for
the opposite proposition of that which he argues. the
plaintiff has failed to brief the issue of the Connecticut
legislature's power to restrict the right to marty or enter
into marriage-like relationships in terms of discrimina-
tion based on sexual orientation. Accordingly. we can-
clude that §§ 46a-81a through 46a-81r do not evidence
a clear public policy in favor of recognizing same sex
civil unions or the right to dissolve them.

The plaintiff next claims that the Connecticut legisla-
ture has evinced a willingness to recognize civil unions
both by recently amending the adoption faws, found in
Ceneral Statutes §8§ 45a-724 through 45a-737, inclusive,



to allow adoptions by same sex partners and by its
refusal to enact its own version of the Defense of Mar-
riage Act. Again, we disagree.

General Statutes § 45a-727a entitled “State policy re
best interests of child; public policy re marriage,” is a
clear statement of public policy embodied in a statute
which should be enforced and upheld despite contrary
statutory enactents in the state of Vermont. See Gen-
eral Statutes § 45a-727a (1).

Although our General Assembly has on occasion
adopted preambles to some of the enactments, it is not
the usual case. However, there have been statutory
enactments in which the legislature has expressly stated
a particular policy. See, e.g., General Statutes §§ 22a-
91 and 22a-92 (a) of the Coastal Management Act. Sec-
tion 45a-727a of the General Statutes is unusual in that
it is completely devoted to a declaration of legistative
policy. Subsection (4) of § 45a-727a provides: “[t is fur-
ther found that the current public policy of the state
of Connecticut is now limited to a marriage between a
man and a woman.”

The legislative history of the enactment of General
Statutes § 45a-727a shows that members of the General
Assembly were initially reacting to what had become
known as the Baby Z. case. In re Baby Z., 247 Conn.
474, 724 A.2d 1035 {1999). The court in In re Baby Z.
held that General Statutes § 45a-727 of our then existing
adoption taws did not permit a chitd with a natural or
adoptive legal parent to be adopted by a second person
other than that parent's spouse. Id., 498-522. [n
response to the decision in Inn re Baby Z., the General
Assembly enacted No. 00-228 of the 2000 Public Acts.
[n speaking against a proposed amendment to House
Bill 5830, which ultimately passed without the amend-
ment and became Public Act 00-228 and which amend-
ment he found unnecessary, Senator Donald Williams,
the senate chair of the judiciary committee, in floor
debate said that what some had termed the “gay adop-
tion” bill did “not change our policy on marriage in the
state of Connecticut.” 43 S. Proc., Pt. 8, 2000 Sess., pp.
2456-57. In floor debate, he stated that the bill had
“protections” which made that “absolutely clear.” Id.,
2457. He pointed to § 1 of the bill stating that it is
further found that the current public policy of the State
of Connecticut is now limited to a marriage between a
man and a woman.” I[d. He also pointed to the last
section of the bill, § 5, which provided that “nothing in
this act shall be construed to establish or constitute
an endorsement of any public policy with respect to
marriage, civil union or any other form of relation
between unmarried persons or with respect to any
rights of or between such persons other than their rights
and responsibilities to a child who is the subject of an
adoption.” Id.

[t becomes clear from a careful reading of the floor



debate on this legistation in both houses, that a number
of legislators were opposed to adoption of this legisla-
tion if it were to be used later in any way as a wedge
by appellate or trial courts to require recognition of
civil unions in Connecticut in the manner they ascribed
to the Vermont Supreme Court in Baker v. State, 170
Vi 194, 744 A.2d 864 (1999). Members of the General
Assembly in their floor debate in each house did not
make explicit mention of Baker. [t is clear, however,
that several legislators were concerned, as a result of
the Vermont experience, that in overriding the ruling
in the In re Baby Z. case by permitting adoption of a
child who already had a natural or adoptive parent by
another person of the same sex who was not lawfully
married to that parent, they did not allow an appellate
court to use that legislative enactment as a wedge to
bring down the laws of Connecticut concerning who
may marry. See, e.g., 43 S. Proc., supra, p. 2451-52. The
Baker court had done just that by citing the Vermont
legislature’s enactment of a same sex couple adoption
law as one of the reasons why there was no proper
governmental purpose under the common benefits
clause of the Vermaont constitution to restrict marriage
to unions between a man and a woman. Baker v. State,
supra, 218-19. After discussing what it termed the “real-
ity that some persons in same sex relationships were
conceiving children by artificial means, the Vermont
court so used the enactment by the Vermont legislature
of that change in the law when it stated: “The Vermont
Legislature has not only recognized this reality, but
has acted affirmatively to remove legal barriers so that
same-sex couples may legally adopt and rear the chil-
dren conceived through such efforts. See 15A V.S.A.
§1-102 (b) (allowing partner of biological parent to
adopt if in child’s best interest without reference to
sex).” Id., 218.

In the debate on the adoption of General Statutes
§§ 45a-727a and 45a-727b, in answer to pointed ques-
tions from Senator Winthrop Smith, Senator Williams
agreed that (1) the “finding of fact” at the heginning of
the bill is a statement of public policy of the state of
Connecticut and was established as such by its place-
ment in the statutes and not through a legislative dia-
logue; 43 S. Proc., supra, p. 2472; (2) the language on
the lines It through 13 in the bili establish that the
public policy of Connecticut is that a marriage is defined
as being between one man and one woman; id., p. 2473;
(3) after a legislature has established and recognized a
policy like this that a court could not alter that policy
without the legislature first making a change; id.; and
(4) the language of the bill preciuded a court from
reaching a conclusion that Connecticut public policy
would altow same sex marriages or unions. Id., 2474-75.

{n addition, contrary to the plaintiff's assertions, the
legislative history reveals that the legislature failed to
enact its own version of the Defense of Marriage Act not



because it intended to evince a willingness to recognize
civil unions but because it thought such an enactment
unnecessary. During the senate debate. the following
colloquy took place between Senators Smith and Wil-
liaras. Senator Smith asked: “This amendment is the
one that we've been calling DOMA, the defensfe| [of}
marriage act, and based on the language we've just
talked about in the underlying bili and the questions
that we've just had, my question to you was, would
the addition of this to the bill in front of us now be
superfluous?” 43 S. Proc., supra, p. 2476. Senator Wil-
liams responded: “Exactly. I believe that this amend-
ment would be superfluous.” Id. Furthermore, section
5 of Public Act 00-228, now cadified at General Statutes
§ 45a-727b, expressly provides: “Nothing in this section
and sections 45a-724. 45a-727, 45a-727a and 45a-731
shall be construed to establish or constitute an endorse-
ment of any public policy with respect to marriage, civil
union or any other form of relation between unmarried
persons or with respect to any rights of or between
such persons other than their rights and responsibilities
to a child who is a subject of an adoption as provided for
insections 45a-724 and 45a-727." We therefore conclude
that the Connecticut legislature has not demonstrated
a willingness to recognize civil unions by either its
amendment of the adoption statutes or by its failure to
enact its own version of the Defense of Marriage Act.

Finally, the plaintiff relies on Beland v. Catalano,
202 Conn. 333, 521 A.2d 142 (1987), in support of his
argument that Connecticut recognizes nontradifional
relationships and affords the parties to such relation-
ships a judicial remedy for the dissolution of those
relationships. Specifically, he argues that under Boland
this court can offer dissolution relief to the parties of
this civil union under the theory that the partners to
the union entered into an express contract, the terms
of which are defined by § 1201 et seq. of title 5 of
the Vermont Statutes Annotated. We disagree for the
reasons already stated and because the plaintiff did not
plead any express or implied contract to share earnings
or assets.

[n his second claim for relief, the plaintiff sought any
relief to which he may be entitled in law or equity: If
under any facts provable under a complaint, a court of
law has jurisdiction to grant any one of the claims for
relief set outin a plaintiff's complaint, then the plaintiff's
action should not be dismissed sua sponte for lack of
jurisdiction. See Pamela B. v. Ment, 244 Conn. 296, 308,
709 A.2d 1089 (1998). In Boland, our Supreme Court
adopted the holding of the California Supreme Court
in Marvin v. Marvin, 18 Cal. 3d 660, 665, 557 P.2d
106, 134 Cal. Rptr. 815 (19786). that “{tlhe courts should
enforce express contracts between nonmarital partners
except to the extent that the contract is explicitly
founded on the consideration of meretricious sexual
services. . . . In the absence of an express contract,



the courts should inquire into the conduct of the parties
to determine whether that conduct demonstrates an
implied contract, agreement of partnership or joint ven-
ture, or some other tacit understanding between the
parties.” (Internal quotation marks omitted.) Boland v.
Catalano, supra. 202 Conn. 340-41. The Boland court
also expressly ruled. in adopting Marvin, that the court
may also employ “equitable remedies” when warranted
by the facts of the case. Id., 341, If before or during
purportedly entering the Vermont civil union, the par-
ties to this action entered an implied or express contract
to “share their earnings and the fruits of their joint
tabor.,” the court had jurisdiction to grant relief in law
or equity as to that ctaim. Id.. 342. "Ordinary contract
principles are not suspended . . . for unmarried per-
sons living together, whether or not they engage in
sexual activity.” Id.. 339.

[n evaluating whether the complaint here permits
jurisdiction to be exercised on the second claim for
relief, we do not evaluate what agreements, if aay, the
plaintiff and defendant entered, explicitly or implicitty,
regarding the sharing of assets or income of one with
the other and whether such agreements are enforceable
because, unlike Marvin v. Marvin, supra, 18 Cal. 3d.

" 660, and Boland v. Catalano, supra, 202 Conn. 333, no
such express or implied agreements are alleged in the
complaint. Nor has the plaintiff distinctly claimed on
appeal that jurisdiction might be exercised on this
ground.

Finally, Boland is not authority for the proposition
that Connecticut must recognize civil unions between
same sex pactners and provide a forum for their dissolu-
tion in the state of Connecticut. “The rights and obliga-
tions that attend a valid marriage simply do not arise
where the parties choose to cohabit” without entering
a valid marriage relationship. Beland v. Catalano,
supra, 202 Conn. 339.

The plaindff also cites Practice Book § 252" as fur-
ther grounds for the exercise of jurisdiction. This provi-
sion merely sets forth the necessary allegations of a
complaint for dissolution of marriage, legal separation
or annulment where jurisdiction already exists, but
does not confer jurisdiction.

For all of the foregoing reasons, we conclude that a
civil union is not a family relations matter and, there-
fore, the court was correct in determining that it had
no subject matter jurisdiction to dissolve the civil union
under § 46b-1 (17).

The judgment is affirmed.

In this opinion the other judges concurred.

1 Section 1202 of title 15 of the Yermont Statutes Annotated provides:
“For a civil union to be established in Vermoat, it shall be necessary that
ihe parties to a civil union satisfy all of the following criteria:

“{1} Not bea party to another civil union or a marriage.

*(2) Be of the same sex and therefore excluded from the marriage laws



of this state

“(3) Meec the criteria and abligations set forth in 18 V.S A chapter 106.”

* Practice Book § 23-1, entiled “Definitions Applicable (o Proceedings on
Farmily Matters,” provides. “The following shall be ‘family matters’ within
the scope of these rules Any actions brought pursuant to General Statutes
§ 16b-1, including but not limited to dissolution of marriage, legal separation,
dissolution of marriage after legal separation, annulment of marriage, ali-
mouny, suppart. custody. and change of name incident to dissolution of
marriage, habeas corpus and other proceedings to determine the custedy
and visitation of children except those which are propecly filed in the supe-
rior court as juvenile matters, the establishing of paternity, enforcement of
foreign matrimonial judgments. actions related to prenuptial and separation
agreements and to matrimonial deerees of a foreign jurisdiction, actions
teought pursuant to General Statutes § 46b-15. custody proceedings braught
under the provisions of the Uniform Child Custody Jurisdiction Act and
proceedings for enforcement of support brought under the provisions of
the Uniform Interstate Family Suppoct Act”

! Genecal Statutes § 46b-15 (a} provides: “Any family or household member
as defined in section 46b-38a who has been subjected to a continuous threat
of present physical pain or physical injury by another family or household
member or person in. or has recently been in, a dating refationship who
has been subjected to a continuous threat of present physical pain or physical
injury by the other person in such relationship may make an application to
the Superior Court for relief under this section.”

* General Statutes § 17a-523 provides: “Any judge of the Superior Court,
an information to him that any pecson is unjustly deprived of his liberty by
being detained or confined in any hospital for psychiatric disabilities, or in
any place for the detention or confinement of persons with psychiatric
disabitities, or in custody and control of any individual under an order of
a caurtof probate, may apgaint a cormission of not fewer than two persons,
who, at a time and place appointed by them. shall hear any evidence offered
touching the case. Such commission need not summon the party claimed
to be unjustly confined before it. but shali have one or mare private inter-
views with him and shall also make inquiries of the physicians and other
persons having charge of such place of detention or confinement, and within
a reasonable time thereafter report to such judge the facts and its opinion
thereon, If. in its opinion, such person is not legally detained or confined
in such place, or is cured. or his confinement is no longer beneficial or
advisable, such judge shall arder his discharge; but no commission shall be
appointed with reference to the same person more often than once in six
months. The judge before whom any of the proceedings provided for in this
section are had may tax reasonable costs at his discretion.”

§ Chapter 815]. comprised of Generaf Statutes §§ 46b-40 through 46b-87a,
inclusive, sets out rights and remedies arising from dissolution of marriage.
legal separation and annulment,

% We note that our legislature has recently had the opportunity to autharize
same sex marriages and civil unions and has not done so. On February 6,
2002, House Bill No. 500!, which would have authorized two persous to
enter into marriage regardless of sex, and House Bill No. 5002, which would
have authorized the establishment of civil unions and granted the parties
to a civil union the same benefits, protections and responsibilities as granted
to spouses in a marriage, were referred to the judiclacy committee. A public
hearing on that proposed legislation was held on February 11, 2002. No
action was taken and the bills died in committee.

7 Blackstone wrate: “Some have divided the common law inte two princi-
pal grounds er foundations: L. Established customs . . . and 2. Established
rules and maxims . . . . But { take these to be one and the same thing.
For the authority of these maxims rests entirely upon general reception and
usage; and the only method of proving, that this or that maxim is a rule of
the common law, is by shewing that it hath been always the custom to
observe it.” | W. Blackstone. Commentaries on the Laws of England (5th
£d. 1773} p. 68. :

! “Marriage, as creating the most important relation in life, as having more
to do with the morals and civilization of a people than any other institution.
has always been subject to the contro!l of the Legislature. That bady pre-
scribes the age at which parties may contcact to marry, the procedure or
form essential to constiute martiage, the dutles and obligations it creates.
its effects upon the property tights of both. present anct prospective. and

the acts which may constitute grounds for its dissolution.” Maynardv. Hill,
125 U.S. 190, 265, 8 S. Ce. 723, 31 L. Ed. 654 (1888).



? "At common law, the second marriage was always void . . . and from
the earliest history of Eagland polygamy has been treated as an offense
apainst society. After the establishment of the ecclesiastical courts, and
until the time of James [, it was punished through the instrumentality of
those teibunals. not merely because ecclesiastical rights had been violated,
but because upan the separation of the ecclesiastical cousts from the civil,
the ecclesiastical were supposed to be the mast appropriate for the trial of
matdmenial causes and offenses against the rights of marriage: just as they
were for testamentary causes and the settlement of the estates of deceased
persons.” Reynoldsv United States. 98 U.S. 145. 164-65. 25 L. Ed. 244 (1878).

¥ See Generat Statutes § 53a-190 {c}. which makes bigamy a class D felony,

Y See Vi Stat Ann. tit. 15, § 5. declaring bigamous marriages “nult and
vaid for all purposes,” and Vt. Stat. Ann. tit. 13, § 206, which provides that
a persan who commits the offense of bigamy “shalf be imprisoned not more
than five years.”

2 Practice Book § 25-2 provides: “(a} Every complaint in a dissclution of
marriage, legal separation or annulment action shall state the date and place.
including the city or town, of the marriage and the facts necessary to give
the court jurisdiction.

“(b) Every such complaint shall also state whether there are minor chil-
dren issue of the marriage and whether there are any other minor children
bora to the wife since the date of marriage of the partles, the name and
date of bicth of each, and the name of any individual ar agency presently
responsible by virtue of judiciat award for the custody or support of any
child. These requirements shall be met whether a child is issue of the
marriage or not and whether custody of children is sought in the action. [n
every case in which the state of Connecticut or any town thereot is contribut-
ing ar has contributed to the support or maintenance of a party or child of
said party, such fact shall be stated in the complaint and a copy thereof served
on the attorney general or town clerk in accordance with the provisions of
Sections 10-12 through 10-17. Although the attorney general or town clerk
shall be a party to sech cases, he or she need not be named in the writ of
summons of summoned to appear.

*{c} The complaint shall also set forth the plaintiff's demand for relief
and the automatic orders as required by Section 25-5."
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NO. F-185.063

IN THE MATTER OF § INTHE DISTRICT COURT
THE MARRIAGE OF . § -

§
RS, § 2 JUDICIAL DISTRICT
AND §
d. A - JEFFERSON COUNTY, TEXAS

AGREED FINAL DECREE OF BIVORCE

On < L Z , 2@(}3«& Court heard this case.

i Appearances

Petitioner, R. S., appeared in person and through attornsy of recerd, RONNIE ). COHEE,
and announced ready for trial.

Respondent, I A, appeareqd in pexson and through attormey of record, TOMMY GUNN, and
announced ready for trial. - |

2. Record

The making of a record of testimony was waived by the partios with the consent of the Court,
J. - Jurisdiction and Domicile
The Court finds: that the pleadings of Petitioner are in due form and contain all the
allsgations, information, ‘a;ld prercquisites required by law. The Court, after receiving evidence,
 findsthat it has jurisdiciion of this case and of all the parties and that at least sixiy days have clapsed
since the date the suit was filed, The Court finds that, at the tima this suit wag filed, Petitioner had
beena domiciliary of Texas for the preceding sot-month period end a resident of the cownty in which
this suit was filed for the preceding ninety-day period. All persons zutitled to citation were properly
cited.
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and priviieues, past, pms¢;'n',- or fature, afsing out of or in connection with the operation of the
business, |

.9 The husiness known as LR.A. Ventures, Inc., including but not limited to ell
fumiture, fixtures, roachinery, equiprzent, inventory, cash, recaivables. eccounts, goods, and
suppliss; e}l personal pmpom used in connection with the operation of the business; and all rights
and privileges, past, preseqt, or foture, adsing out of or in com;ecﬁon with the operation of the
busingss.

10. The business known as Smatltown Auctions, including butnot lirited ¢ +all farnuture,
fixtures, machinery, equipment, inventory, cash, receivables, accounts, goods, and supplic;s; all
pe‘tsonal property used inconnection with the operationof the business; and ali rights and privileges,
past, present, or fitture, arising out of or in connection with the operaition of the buainess.

Division of Debt

Debts to R, 8,

ITis ORDERED. AND DECREED that B, S., shall pay, as apart of the division of the estate
of the parties, and shell inderonify and hold J. A, and L A's property harmliess from any failuca 1o
so discharge, these Hems:

1. Thebalance duc,‘ inciuding principal, interest, and all other chargss, on e promissory
note payable to Ford Motor Credir, and given as part of the purchase price of and secured by a licn
on the 2001 Chewvrolet Silverado pickup motor vehicle awarded to R. S.

2. The follovgi_ng dpbts. charges, habilities, and obligations:

a. The oxmxe balance owed to Dell Fingnciad.
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3. Any and all debts, ¢harges, liabilitias; and other obligations incurred selely by R. 8.
from and after June 9, 2002 unless expross provision is mads in this dacres 10 the coptraty.
Debisto §. A

IT I8 ORDERED AND DECREED that7- A, shall pay, as apart sfthe division of the estate
of the partios, and shall indewnify and hold R. S_and R_ B."s property hermless from any failuse to
so dischazge, thass items:

i. The balance dus, including principal, intorest, and all other chiarzss, on the promissocy
note payable to Mobil Oil Federal Credit Union, and given as part of the purchase price of and
secured by a licn on the 1993 Nissan ZX motor vehicle pwarded to J. A.

2. The following dabts, charges, lisbilities, and obligations:

2. The entire balance owed to Conszeo Finance.

b. The entire balanca owed to Mobil Oil Federal Credit Union.

c. The entire balance owed to Best Buy. -

4 The entire balence owed 1o Citifinancial.

e. The entire balance owed 1o Goodyear.

£ ABC Distributing
Account No. 77701264803 in the name of Heaven's Helpers.
Balance $121.89.

3. Any and all debts, charges, Tiabilities, and other obligations incurred solely by 1. A.
from and aftet June 9, 2602 unless zxpress provision is made in this deonee 1o the contrary.

Notice ] T

{I'IS ORDERED AND DECREBED that each party shall send to the other party, within three

di-s.ys of its receipt, a copy of sny correspondence from u creditor or taxing authority concarning any

" potential liability of the other party.
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Attormey’s Fees

. To eff=ct an equitable division of the eatate of the parties and a3 a part of the division, each

party shell be responsible for their owm attorney’s fees incumed as aresuit of lagal representation in

thia cage.

Confirmation of Separate Property

IT1S ORDERED AND DECREED that the following desciibed property is confirmed as the

sepacate property of R. S.:

Ioed

—
i

m e

14,

23.

25.

26,

27.

28,

. Fureka Bogs vacuom;

Hoover steam cleages;
JVCVCR;-

Conpag 5050 PC with CLP, 157 color monitor, printar, software, speakers, scanner

and keyboard, "

Hewlett Packard HP700 fax:

Six-foot floral sofa with matching love seat;

45 gallon fish aquarinm with wood stand end complefe accessories;
CD musio collection, app. 60 dises;

Video tape collection, app. 30 tapes;

Silver antomatic rotissexic;

Bread machine;

Sterling flatweze collection;

Black and Decker space saver coffee pot;

Black and Decker mixer,

Aluminum 8-piece Chef Magic pots and pans set;
All of R.S.’s clothing and accessories;

All of R.S."s son’s clothing;

Kenweood AMFM receiver, 5-disc CD changer, tepe deck with 4 splokers; -

4-piece surround sound system with sub~waoofer
Misc. framed prints and art;

Antique teléghone desk;

Briggs and Stratbon gas weed eater;

Gold nugget size 9 men's xing;

Sony cordless telephone with answering machine;
Homelite chainsaw,

Cast iron birdbath;

Connon ewl 351mm cameia;

Two-drawer white filing cabincet;
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95 Mise. Waterford apd Mikasa crystal;

30.  Sanyo bookshelf AM/FM/CD steree;

31.  Ton assored hanging potted plants;

12.  Two men’s 2-tone Fossil waiches;

Y3, 19" Senyo felevision with built-in VCR/DVD player.

34.  Chercy pine bedroom suite consistmg of canmonbell headboard, fonhoard, mils,

quecn-size mattress aud box Springs; 6-foot, §-drawer dresser with S-footmirtor and
double-deor TV/catertainment center.

1S,  The 2001 Chevrolet Silverado motor vehicle, vehicle identificati-n aumber
1GCECI4W1Z135901, wogether with all prepaid naurance, keys, and itle
doouments. ’ ; - .
9 Transfer and Delivery of Property
- Delivery of Property
The Court finds thet the parties apreed that J. A, would deliver w R $. on Qctober 8, 2002
at 10:00 a.m. at Lisotta's Storage on College Street all tems in the possession ¢f . A. belonging 1o

R. S. and that all preperty belonging 1o R. S. is in the possession of R. 5. at the time this decrec is

entered.
16. Additional Provisions

The Court further finds that the parties gzreed w equally pay the cost of the storugt; ﬁ;mility
at‘Lisotta's Storage for Oc;nbex 2002 and that said cost has been paid at the time this decree is
entered.

The Court further finds that R. §. has agreed to close R.S."s privato ‘mail box by October 11,
2002 and that said private mail box (B.M.B.) has been closed as of the date this decree is entered.

i1, Court Costs

\T IS GRDERED AND PECREED that costs of court arc to be bome by the pacty who

incumed them,
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i2.  Clgrifying Orders

Without affecting the finality of this Final Dectee of Divorce, this Court sxpressly reserves
the nght to moake orders necessaty to clarify and enforce this decree

13, ReliefNot Graotéd

S ORDERED AND DECREED that all relicf sequested in this cas and not expressly

granted is dented.
14.  Date of Judgment
siangpon o3 O3 = < 00 3

I YA L

JUDGE PRESIDING /
AP7 7 O?::Z |

ﬁ)w / COHEE, Auomey for Petitioner
StatcB 0. 00783850

I’

Y

_——

iJNN, A;amcy for Respondent
State Bar Na, 08623699
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