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ASSENTED-TO MOTION FOR AMENDED AND FINAL JUDGMENT

In furtherance of the remand by the Supreme Judicial Court in Cote-Whitacre v. Dept. of Pub.

Health, 446 Mass. 350 (2006), the Plaintiffs seek to amend this Court’s October 2, 2006 Judgment

to clarify that the New York Plaintiffs were fully, legally eligible to marry in Massachusetts and to

have final judgment enter in this case with respect to all of the Plaintiff couples and their claims.

The proposed form of Amended and Final Judgment is attached as Exhibit A.

In support of this Motion, the Plaintiffs state as follows:

1. New York Plaintiffs Amy Zimmerman and Tanya Wexler married in Somerville,

Massachusetts on May 19, 2004 after disclosing their non-resident status and their intent to

return to New York after their marriage. See Second Amended Verified Complaint Seeking

Declaratory and Injunctive Relief and Mandamus (“Second Amended Complaint™), 1]1]‘2 1-28.



2. At the time of their marriage, the Coﬁmlonwealth contended that no out-bf-state
same-sex couple residing in New York and intending to continue to reside in New York could
matry in Massachusetts by virtue of M.G, L. ¢. 207, §12.

3. Inits March 30, 2006 decision, a majority of the SJC justices concluded that the
Defendants hédrmiscon_stmed G.L. c. 207, §12. The SJC remanded for a determination as to
-whether the states of New York and Rhode Island “prohibited” same-sex couples from marrying
in those states such that otherwise qualified, same-sex couples from those states would be
ineligible to marry in Massachusetts under G.L. ¢. 207, § 12.- See Cote-Whitacre, 446 Mass. at
352 (rescript).

4. On remand, this Court determined that, when properly construed, G.L. ¢. 207, § 12
only bars the marriage of out-of-state same-sex couples in Massachusetts if the couples’
respective horhe state’s positive law (i.e., by constitutional amendment, statute, or controlling
appellate decision) contains an express pronouncement against the issuance of marriage licenses -
~ to same-sex couples in that state. See Cote-Whitacre v. Dept. of Pub. Health, 21 Mass. L. Rptr.

513, 514, 2006 WL 3208758 at *2 (Mass. Super., Sept. 29, 2006) (on remand, holding that Chief
Justice Marshall’s concurring opinion set forth the proper and controlling interpretation of G.L.
-¢. 207, §12),

5. This Court then determined that marriage for same-sex couples is currently prohibited
in New York (Sée Oétober 2, 2006 Judgment) by virtue of the July 6, 2006 de_ciéion in
Hernandez v. Robles, 7N.Y.3d 338, 855 N.E.2d 1 (2006), and that “same-sex marriage ... is not
prohibited in Rhode Island.” See Cote-Whitacre v. Dept. of Pub. Health, 2i Mass. L. Rptr, 51-3,
514; 2006 WL 3208758 at *2 (Mass. Super., Sept. 29, 2006) (on remand).

6. The Plaintift;s maintain that no express prohibition against the marriage of same-sex
couples -- within the meaning of Cote-Whitacre -- existed in New York law prior to July 6, 2006,
the date of the Hernandez decision. Therefore, any marriages of New York residents in
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~Massachusetts dyring the period from May 17, 2004 through July 6, 2006 = including the New
York Plaintiffs’ marriage in Massachusetts on May 19, 2004 -- are fully valid and Ildid not (and
do not) violate G.L. ¢, 207, §811-12. In support of their position, the Plaintiffs served a motion
and meﬁmrandufn of law under Rule 9A directed to the issue of “prohibition” under New York
law. A copy of the Plaintiffs’ memorandum of law on that issue ié attached to this Motion as
Exhib.it B. .

7. The Defendants do not contest the legal issue addressed in Plaintiffs’ prior motion
and memorandum 6n the issue of New York law, namel_y, that New York law pre-Hernandgz did
not “prohibit” the marriage of same-sex couples for purposes of G.L. ¢. 207, §12. Therefore, the
parties have agreed to the withdrawal éf that motion in favor of the present Motion for an
Amended and Final Judgment, Whiqh clarifies that point,

8. A final jud;gment is also appropriate at this time because the Plaintiffs’ remaining
claims have been, or are being, addressed by: (a) the March 30, 2006 decision of the SJC (see
Cote- Whita&re, 446 Mass. at 352); (b) the decision and judgment of tﬁis Court on September 29,
2006 and October 2, 2006, respectively (see Cote-Whitacre, 21 Mass, L. Rptr, at 514); (¢) the
amendment of the October 2, 2006 Judgment requested in this Motion; and (d) the |
Commonwealth’s binding and indexing in April 2007 of the marriage licenses issued to certain
Plaintiff couples, rendering Plaintiffs® claims in that regard moot.

9. The Defendants assent to the entry of an Amended and F iﬁal J udg111¢nt in the form

attached hereto as Exhibit A.



WHEREFORE, the Plaintiffs request that an amended and final judgment be entered in

accordance with Exhibit A,

Dated: May 10, 2007
ASSENTED TO:
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Respgctfully submitted,
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%C AKLEY, ATTORNEY GENERAL

ete: Sacks, BBO No/ 548548

Asmstant Attorney General
Government Bureau

One Ashburton Place, Room 2019

Boston, MA 02108-1698
(617) 727-2200, ext, 2064






COMMONWEALTH OF MASSACHUSETTS

Suffolk, ss. ' Superior Court Department
of the Trial Court

Civil Action No. 04-2656-G

SANDRA and ROBERTA COTE-WHITACRE,
AMY ZIMMERMAN and TANYA WEXLER,
MARK PEARSALL and PAUL TRUBEY,
KATRINA and KRISTIN GOSSMAN,

WENDY BECKER and MARY NORTON,
MICHAEL THORNE and JAMES THEBERGE, and
EDWARD BUTLER and LESLIE SCHOOF,

Plaintiffs,
V.

DEPARTMENT OF PUBLIC HEALTH,

CHRISTINE C. FERGUSON, in her official capacity as
Commissioner of the Department of Public Health;

REGISTRY OF VITAL RECORDS AND STATISTICS, and
STANLEY E. NYBERG, in his official capacity as Registrar of
Vital Records and Statistics,

Defendants.

- AMENDED AND FINAL JUDGMENT
It is ORDERED, ADJUDGED, AN.D DECLARED:
In response to the order of the Supreme Judicial Court in Cote-Whitacre v. Department of
Public Health, 446 Mass. 350, 352 (2006) (rescript), same-sex marriage only became
"prohibited" in New York on July 6, 2006, and is not "prohibited" in Rhode Islaﬁd.

All remaining claims are dismissed in their entirety without prejudice.

Dated at Boston, Massachusetts, this __ day of May, 2007.

Justice of the Superior Court
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MEMORANDfJM OF LAW IN SUPPORT OF MOTION ON REMAND
OF NEW YORK PLAINTIFFS AMY ZIMMERMAN AND TANYA WEXLER
TO DETERMINE THEIR ELIGIBILITY TO MARRY IN MASSACHUSETTS

New York Plaintiffs Amy Zimmerman and Tanya Wexler were not prohibited by G.L. ¢. 207,

§§11-12 from marrying in Massachuseits on May 19, 2004, For purposes of §§11-12, New York

law did not expressly prohibit same-sex couples from marrying until July 6, 2006, the date of the

Ne\jv York Court of Appeals decision in Hernandez v, Robles, 7 N.Y.3d 338, 855 NLE.2d 1 (2006).

~ Because the Defendants never should bave applied §§11-12 to the New York Plaintiffs -- either by

attempting to prevent the New York Plaintiffs’ marriage from ever occurring or, later, to denigrate

the_va'lidity'of their already-acquired marriage license -- this Court should enter preliminary and

permanent relief for the New York Plaintiffs in the form of a judgment on their Second Amended

Verified Complaint Seeking Declaratory and Injunctive Relief and Mandamus (*Second Amended

Complaint”),



FACTUAL AND LEGAL BACKGROUND!

Plaintiffs Amy Zimmerman and Tanya Wexler married in Somerville, Massachusetts on - |

. May 19, 2004 after disol.osi.ng their_non-resident stgttus andr their intent to return to New Yoik after
their m-arriage'. ;‘S‘ee Second Amended Verified Complaint Seeking Declaratory and Injfunctive Rélief
| | and Mandamus (“Second Amended Complaint”), 1 21-28.

Though they wete able to oblain a marriage liéense (le,a 1narrié1ge certificate), the
Commonwealth has contended for almost three years now that Plaintiffs Amy Zimmerman and
Tanya Wexlet’s marfiage is nonetheless illegal, invalid, or voidable by {firtue of §12.% The -

.' Commonwealth has ,lbng asserted that the New York Plaintifts’ marriage would 'have been
“prohibited” in New York (i.e., their home state) wifhin thé meaning of §12 suéh that they never
should have received a marriage ]icénse from th‘e Somerville municipal cletk in the first place. Amy
Zimmerman and Tanya Wexler joined this lawsuit to challenge the Commonwealth’s interpretation
and enforcement of §§11-12, including its repetitive and hamﬁfu[ asseitions that their marriage was-

erroneously obtained and is thus invalid.

' For a comprehensive summary of the factual and procedural background of this matter, see Cote-Whitacre v.
Dept, of Pub. Health, 446 Mass, 350, 352-57 (2006) (Spina, J., concwrring} (affirming denial of motion for

. preliminary Injunction} and Cote-Whitacre v, Dept. of Pub. Heaith, 21 Mass, L. Rptr, 513, 514, 2006 WL 3208758
at *1 (Mass.Super. Ct,, Sept. 29, 2006) (on remand).

? See Defendant's Opposition to Clerks' and Couple’s Motlons for Preliminary infunctions, filed July 12, 2004 at 8 n. 6
(“The Register of course does not concede ... that [the New York Plaintiffs] validly received licenses or wers legally
married; the tssuance of the licenses violated §12."; SJC Brief of Appellees, filed June 24, 2005, at 4 0. 2 (“The
Register of course does not concede ... that [the New York Plaintiffs] validly received Heenses or were legally married;
the issuance of the licenses violated §12.”); 7d. at 1435 n. 126 (“Contrary to the Couples’ claim ..., the Reglstrar has not
asserted that marriages {n violation of §12 are ‘void[.]’ ... [The Registrar has] asserted only that marriages contracted in
violation of §12 were entered into {llegally; such marriages might be voidable ,.."), See also Yvonne Abraham &
Raphael Lewis, Romney Turns to AG for Halt to Licensing, Targels Marviage by Gay Quisiders, Boston Globie, May 21,
2004, at A1 ("The state registrar, [Romney] sald, would refuse to record the marriages of the 10 out-of-state residents he -
idontified and all those others wlho state on thelr applications that they. have no intention of moving heve. That step, he
said, renders their marriages automatically invalid under a 1913 law that volds Massachusetts marriages if they would be
vold [n the state in which a couple resldes,”); Frank Phillips & Yvonne Abraham, Deflwice, Rebuke o Gay Marriage,
Roston Globe, May 12, 2004, at At (Governor threatened legal actlon against clerks who mariy nonresident gay couples;
“If they choose to break the law, we will take appropriate enforcement action, refuse to recognize those marriages, and
inform the parties that the marriage is null and void.™)
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Th_e SJIC Rejected the Comn*101_1Wealth’s’ Interpretation of §§11-12.

On March 30, 2006, the '%uprenie Judicial Court issued its decision on the Plaintiffs’
Motlon for Pxellmlnary Imuucuon See Cote-Whitacre, 446 Mass. at 350, Though affirming in
laige part this Court s demal of their motion, the SIC mled that the Defendants had erred in their
interpretation of §12 and directed that the cases of the Rhode Island and New York Plaintiffs
| p-roceed.in this Court for a defermination of whether couples from those lstates; weie outside the |
reach of §12, properly construed, “

According to the SIC, otherwise qualified, out~of—state couples of the same sex should be
able to marty in Massachusstts under §§11-12 as long as their marriages would not have been
“void” or “prohibited” if contracted in thelr respective home states, See Cote-Whitacre, 446
Mass. at 391 (Marshall, C.J., concurring).

Govefning Stégdgrd on Rémahd

On femand, this Court appropriately determined that Chief Justice Marshall’s
construction of §§11-12 1'cpresénts the binding rule of law governing whether a-mﬁrriage is
“void” or “p'rohibitedf‘ for purposes of §§11-12. See Cote-Whitacre, 21 Mass. L. Rptr, at 516,
2006 W1, 3208758 at *4, Thus, in order for the Comtﬁonwealtﬁ to silbstantiate itsuseof §12 to
deny marriage rights to an out-of-state same-sex couple, matviage for same-sex Cc)r_.lples must be
: “prohibite’d”.by, an express pronouncement in the home state’s positive law (L.e., by
constitutional améndment statute, or controlling appellate decision), See Cote-Whitacre, 446
Mags, at 384 85 (Malshall C.I., concurring). Accmdlng to Chief Justice Marshall,

G.L, ¢: 207, §12, plainly requires the Commonwealth to refiain from issuing
matriage licenses to any out-of-State couple whose nuptials would be dir ectly

prohibited in their home State and, conversely, to issue marriage licenses and
- solemnize marriages /n all other cases.



Id, at 385 (‘eniphasis added).”
The Status of Alread —Méu‘ried Qut-of-State C

Notably, the SJC directed a further determination from this Court on the cligibility of the
New York Plaiqtiffs to marty in Massachusetts even thm}gh the sole New York couﬁle_ in the
case had already married.* The SIC’s directive that thi;Court, on remand, opine on the New
.York P]ai;ititi’s’ marriage eligibility underscores the fact that there-are consequences for
marriages coniracted in violation of §§11-12, To the extent an out-of-state same-sex couple who
- married in Maséachltsetts c_émé from a state that would have declared their marriage “void” if
contracted at horrie (e.g., Maiﬁé), the cquples’ resulting marriage would \?iolate §11 and be
degméd void as a matter of Massachuseits llaw. See Cote-Whitacre, 446 Mass at 359-60 and n, 8
(Spina, J., concurring). If an out-of-state same-sex couple who mauled in Massachusetts halled
from a state that would have “prohibited” theu martiage <~ but not declared it “void” -- if
contractedrat home (e.g., Vermont, Connecticut, New Hampshire), the couples’ resulting
marriage would violate §12 and be éonsidered .“voidable’.’ as-,a, matter of Massachusetts la'\w. Id
at 361-62 and n. 10-11, Alternatively, if, as the New Youk Plaintiffs édntend, §§11-12 does not
apply to them at all, fheir marriage would be perfectly valid and cm;ry 1o defect as a result of

G.L. ¢, 207, §§11-12.

* For a more detailed explication of Chisf Justice Marshall’s governing standar ', see Plaintiffs’ Memorandum of
Law Regarding Rhode {sland Law In Support Of Rhode Island Plaintiffs® Ablhty To Marry {filed June 14, 2008) at
6-7, 10-14,

1 See Cote-Whitacre, 446 Mass, at 352 (i escript) (“As to the New York and Rhode Island Plaintiffs, their cases shall
proeecd to Superior Court, on an expedited basis, for a determination whether same-sex marriage is prohibited in those
States.”); #d, at 393 (Marshall, C.J., conourring) (“I conglude that the New York aud Rhode Island plalntiff couples
should be afforded the opportunity to present evidence that thelr respective States of vesidence would not prohibit their
marrlages because in neither State is there a constitutional amendment, statule, or contlolling appellate decision to that
sffect. They should be pmvided an opportunity to present evidence that their marriage is not expressly *prohibited’ by
their home State's positive law, 7.e.,, by constitutional amendment, statute, or controiling appellate decision.”) (internal
citation omitted),
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Th_c New Yorlk Plaintiffs’ Claims on.Remancl :

In late spring of 2006, when thié Court was first facé_d with the obligation to evaluate the

New York Plai_ntiffs’ claims on 1;6111a11d,5 pending before the Ne'u} York Court of Appeals was the
 Hernandez .casc, which presented New York’s high court with the first oppomunity to sqilarely
address the right of same-sex c.ou'plesAto marry in.New York,® Orst argument in Hernandez took
place on May 31, 2006, as scl;ledulecl. Appfeciating that g favorable ruling for the Hernandez
plaintiffs would have filly resoivéd the remanded New York issue now before this Cout, " the
partics agreed to await the New York Coust of Appeals’ ruling in Hemandez before proceeding
.any further in tﬁis Court with the New York Plaint_iffs" clain[-is..ﬂ -

“Yet, on Jtily 6, 2006, the New York Court of Appeals issued an unfavorable decision for
the Hernandez plaintiffs, See Hernandez, 7 N.Y.3d at 356-57, 855 N.E.Zd. at 5. F;)r the first
tirne, the New York high court cl.eﬁﬁitively precluded same-sex couples from marryi:ng in New
Yo;'k. Id, In Hernandez, the New York high court interpreted the geﬂdered terms in New York’s
domestic relations law as a prohibition on New York’s iséuance of marriage licenses to same-sex
couples and also‘deélared the prohibition to be constitutional. Id. Although this Court quite
correctly determined that Hernandez constituted a “controlling appellate decision™ prohibiting

New York couples from marrying in New York -- and thus disqualifying them from marrying in

% See Notice of Scheduling of Hearing dated May 5, 2006,

§ Seg Hernandez v, Robles, 805 N.Y.5.2d 354 (N.Y.App.Div, 2005), affirmed 7 N.Y 3d 338, 356-57, 855 N.E.2d 1,
5 (2006). Four other affirmative marriage cases were effectively consolidated with Hernandez for the New York
Cowtt of Appeals’ simultaneous determination. See Samuels v. N.Y. State Dep 't of Public Health, 811 N.Y.8,24d 136
(N.Y.App.Div. 2006), affirmed sub nom Hernandez v. Robles, 7 N.Y . 3d 338, 357, 855 N.E.2d 1, 5 (2006); Seymonr
v. Holcomb, 811 N.Y.S.2d [34 (N.Y.App.Div., 2006), ¢ffirmed sub nom Hernandez v. Robles, 7 N.Y,3d 338, 357,
855 N.E.2d 1, 5 (2000); Kane v. Marsolats, 808 N.Y.8.2d 566 (N.Y.App.Div. 2006), qffirmed sub nom Hernandez
v. Robles, 7 N.Y.3d 338,357, 855 N.E.2d 1, 5 (2006); Shields v. Madlgan, 783 N.Y.8.2d 270 (N.Y.Sup.Ct. 2004),
affirmed 820 N,Y.8.2d 890 (2006) (directing affirmance for the reasons stated in Hernandez v. Robles, 7 N.Y . 3d
338,357, 855 NL.E.2d 1, 5 (2006)). Consistent with past practice, the New York Plaintiffs use the term *Hernandez
to refer to all five of these New York marviage cases unless the context requires otherwise,

7 That possibility would only have occurred if the New York high court had ruled in favor of the right of same-sex
couples (o marry in New York,

¥ See Amended Notice of Scheduling of Hearing dated May 16, 2006. -
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Mass'achusetts by virtue of §12 -~ that decision did not obviate the need for further. pro.v;eedings
in this Court on the eligibility of the New Yoijk Plaintiffs to have married in Massachusetfé'when
- they did (L.e., o'n:May 19, 2004),

ARGUMENT

NEW YORK LAW DID NOT “PROHIBIT” MARRIAGE FOR SAME-SEX COUPLES
FOR PURPOSES OF SECTION 12) UNTIL JULY. 6, 2006

Plaintiffs Zimerman and Wexlév now ha‘}e fhe ppportunity granted by thé- SIC "o
p}'escﬁt'avidcnce to rebut."tllle Commonwealth’s elaim” that New York law ;‘prohibited" their
niarriage withiﬁ the meaning of Section-12, See Cofe-W’hitaére, 446 Mass. at 352 (rescript) and
‘ 392 (Mal;éhall,- C.J., concurring).

Despite a thorough éémvassing df New York law, Plaintiffs Zimmerman and Wexler have .
found no statement expressly fofbiddiﬁg the marriage of SaMersex couples in erw York's “
iJositive law (i.e., by co_nstirtutional amendment, statﬁte, or controlling ap'pellafe decisioh) prior to
the July 6, 2006 decision by the New York Court of Appeals in Hernandéz. See TN.Y.3d at
356-57, 855 N.E:2d at 5. | |

| At the time of their marriage, the Defendants advanced only one justification for the
~ application of §§11-12 to the New Yok Plaintiffs: “Marriage between persons of the szuﬁe-se%
zs not permitted. under the law of New York.” See Commonwealth’s Guide to Legal Impedimenis
to Marvlage for 57 Reglstration Juri.s*dicrions (dated May 11, 2004) (étnpllaéis adcléd), the relevant
excerpt of which is attached hereto as Exhibit 1.° See also Commonwealth's current Gu:de {0 Legal
Imped!mems fo Marr:age Jor 57 Registmﬁon Jurisdictions (dated June 21, 2005) at

httn://MW.mass.;.zov/Beohhs2/docs/dnh/v1ta1 tecords/impediment.pdf. Following the SIC’s

March 30, 2006 decision in Cote-Whitacre, as previously interpreted by this Court, see 21 Mass, L.

 The Defendants’ May, 2004 Guide to Legal Impediments to Martiage was previously filed with this Court in June,
2004, See Appendix of Documents In Support of Plaintiff Couples' Motion for Preliminary Injunction, Exhibit 25
and Appendix to Johnstone Clerks® Alfidavits, Exhibit K.
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Rptr, at 516, 2006 WL 3208758 at *4, the D'oft_:ndaﬂts’ previouély—asserted reason for applying §§11
or 12'to the New York Plaintiffs is whoﬂyﬁinsufﬁ'cignt. Chief Justice Marshall’s opinion
unéquivc;cally rejected the Commonwealth’s (and Justice Spina’s) ‘argumeht that “any marriage that
ié not expressly permitted by the law of the couple's home State must be déemed *prohibited” by that |
State.” Cote-Whilacre, 44_6 Mass at 383 (Mérshall, CJ., concurriﬁg); In Chief Justice Marshall’s |
view, whether New York itself would issue marriage licenses to same-gex gouples is not relevant;
rather, what is 1'eleva.nt_ is whether the eﬁpress requiremants of Section 12 have béen met, Jd. at 384,
In Addendum B of their appellate briet to the SJC, the Defendants provided a chart
~ purporting to s.mnmari‘ze the martiage laws in other jurisdictioné, including New York. .A_ QOpy
of the relevant pagé from Addendum B on New York law (the “New York Chart”) is attaéhecl
hereto as Exhibit 2. This summary chart did not include any “controlling appellate decisions” in ‘
New Ym‘k on t]ie direct questi.on of marriage 1ights for same-sex coupies. See Cote- Wl‘zimcre,
446 Mass, El.t 383 11; | (_Marshali, C.J.,, concurring) (1'ejecti'rig the contention that the lower court |
_ décision in Hernandéz - or any of the other then-pénding marriage cases in the 1ower New York
courts cited by Justice Spina at pages 36162 - could be a “controlling appellate decision” for
purposes (énf §12, at least priot to the New York Court of Appeal’s eventual adjudication of
Hérnandez o July 6, 2006).
- The Defendants may surely point out, as they did in their sumlﬁary New York Chart, that
{he marriage licensing statutes in New York includé gender-specific terms (e.g., male/female,
- bride/groom) atd consatiguinity restrictioﬁs that ﬁ'ack along gender lines, Yet, this Court
properly rejected that type, of “evidence” when it ruled in favor of the Rhode Island Plaintiffs,'®
and it should do so here as well. Chief Justice Marshall made clear that a Massaclﬁlsetts court

should not resort to interpretative processes when examining another State’s laws pursuant to

1 See 21 Mass. L. Rptr. at 516, 2006 W1, 3208758 at *4.
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§12, See; eg id, at 387 n.4 (Mavshall, C.J ..,' concurring}.“ Nofwithstanding the Defendants’
aséeﬂion of this point in its appellate brief, the SJC’S March 30, 2006 opinion expressly he:ld-tl-aat
New York is not a state “where same-sex marriage is expressly'prqhibited by statute.” Id. at 392
and 39i nll (Marshall-, (.J., concuering) (identitying the statutes in Maine, New Hampshire,
Co_lmecticut, "Vermoﬁf, and Maine that expressly forbid same-séx couples from marriage aﬁd
noﬁng that Rhode Island and New York couples should be able to pursue seleotive.enforcement
claims because .t’heir marriagés are not expressly prohibited by statute). Notably, even Justice
Spiha’ § opinion places New Yofk in tﬁe category of states that do not expressly forbid marriage
for same-sex céuples by statute. See id, at 360 n. 9 (Spina, J., concufning) (delineating Ne\&
York’s Domestic Relations Law’s legal impediments to maﬁ‘iage, none of Q«hioh m§11ti011 that a |
couple of the same sex wduld be prohibited by statute from marrying in New York).

Because there was 1o express prohibition in New York positive law against the marriages
of same-sex couples being lioelxséd in Néw York between May 17, 2004 and July 6, 2006, thg
Defendants’ céntention that the New York Plaintiffs (or any other New York same-sex cogpler_
who may married here between May 17, 2004 and July 6, 2006) err_onepusly contracted their
marriage in Massachusetts in violation of §811-or 12 is itself eITONCOUS as a matter (I)i" o

Massachusetts law,

"'1n the absence of'a diroct statement on the question, to allow the Commonwsalth to roam the law of another state
to predict or divine the meaning of that state’s laws, would be, In Chisf Justice Marshall's words, to invite the
Commonwealth “to act as the final arbiter of the penumbras of another State’s ‘continually evolving’ common law
on same-sex marrlage, and only same-sex martiage," /d. at 384; “to cherry-pick the pronouncements as to same-sex
matriage to which it will give credence,” /d.; to do “serious damage to the principle of limited government,” /d.; and
to go beyond the intent of Section’s 12 enactors whose chofce of words “urge []-restraint when determining which
marriages the Legislature intends to declare ‘prohibited.” Id. at 388.
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. CONCLUSION

For the foregéing reasons, New York Plaintiffs Amy Zimmerman and Tanya Wexler

- respectfully request that this Courf direct the entry of judgment in their favor and declare that

G.L. ¢, 207, §§11 and 12 did not render New York same-sex couples ineligible to mairy in

Massachusetts p'rior to] uly 6, 2006,

Datedl: April 11, 2007

Respectfully submitted,
THE NEW YORK PLAINTIFF COUPLE
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NEW YORK

consent of both parents, or guardian if both parcnts are dead. If one pan'ent has been missing
for more than I year; the other parent may present a sworn statement of consent, If the
parents divorced, the consent of the custodial parent is required. Ifa parent has been

adjudlcatcd incompetent, a certlf ed copy of the adjudication, and the written coment of other
parent is requlred :

A person wiho is under 16 years old imust have the consent of a parent or guardian,. and
Judlclal approval.

s nguinity/affinity A mamage is void if it is between an ancestor and a descendant, a
ther and sister of elther whole or half blood, and uncle and niece or an aunt and nephew,

Marriage is void if contracted by & person whose husband or wife from a former marriage is
llvmg, unless the former marriage has been annulled or legally dissolved.

{ Marriage between persons of the same sex is not permitted under the law of New York.

er: A marriage is void from the time its nullity is declared by a court of competent
detlon if either party is; incapable of consent for want of understandmg, incapable of
tering into marriage from physical cause; consent to such marriage by reason of force, duress
‘aud; or has been incurably mentally ill for five years or more.
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New Mexico

“New Mexico statutes, as they cutrently exist, contemplate that marriage will bo botwaen g
man and & woman, ... Thus, it appenrs that tho pressat policy of Now Mex ico is to limit
mariage to a man-and a woman, ... Until the laws are changed through the legislative

‘| proeess or declared unconstitutional by the judicial process, the statutes limit marriage in New

Mexlco'to a man.and & woman, . ., Thus, in my judgment, no county clork should issuc a
marriags license to same sex Gouplea beoause those licenses would be invalid under current

1 law.” Letter from New Mexico Attorney General Patrica Madrid to State Sen. Timothy Z.

Jennligs, Feb, 20, 2004, avallable at hltp {fpub.bn a.com/fYmad ridopn itm {lasr vigited June
23, 2005): .

N.M. Stat. Ann. § 40-1-4'(2004) (adopted 1862-63)

All marrlages celebrated beyond the limits of this state, which are valid accoeiding to the faws
of the country wherein they wers celebrated or contragted, shall be likewlse valid in this state,
and shatl have the same force as if they had been celobrated in acoo rdance with the laws in
force in tlm gtate,

Seq Lasginske v, Poole, 798 P.2d 1049, 105356 (N.M. App. §990) (reco gnizing that § 40-1-4
may be subject to an exception where an out-of-state marrlage violates a strong public poticy
of New Mexico),

New York

“State law pemmits only heterosexual mawrlage,” Seymour v, Holgomb, 790 N.Y.S. 2¢ 858,
862-63 (N.Y. Sup, Feb, 23, 2003} (citing other N.Y, cases); age id. at 863-66 {upholding,
vonstitutionality of Domeatic Relations Law (DRL) Insofar as it limited marriage 0 opposite-
sex oouples), Note: the Tompking County Supreme Court Clerk’s Office states that, as of May

17, 2005, several natices of appeal had been filed,

Sce aleo Hernandez v, Robles, 2005 WL 633778 at *6.*8 (N.Y. Sup. Feb. 4, 2005) (agreeing
with N.Y. Auorney General's informal opinion that “both the incluston of gender-specific
terms in multiple seetions of the DRL, aud the historical context i which it was enacted,
indicate that the Legislature did not intend to authorize same-sex marriage”; relying on similar
toasoning in Goodtidge); see id. at * 20-%.26 (ruling DRL unconstitutional in that regard).

| Note: Hernandez is on appesl fo the Appeliate Divislon, 1 Depl.. Seg

attp:/www:lambdalegal, org/cm binfdowa/cases/recon] Precord=204 (last visited June 23,
2003). :

Ses Informal Opinion of the N.Y. Attorney General (Mar. 3, 2004) at 7-11 (R.A. 679-83) {also
available at 2004 WL 551537 (DRL's gender-specific referencea and historical context
indloate Leglslature did not intend to anthorize same-gex marriage; “even absent an express
prohibition, coufts could read such a restriction into the DRL to give effect to the Loglslature’s
apparent intent); id. at 27-28 {(R.A. 699-700) (recognizing that this interpretation of DRL
ratsed constitutional issues best resolved by courts; advising clerks not to issue marriage
licenses to same-sex souples untit courts adjudicated such issues).

See id, at 25-28 (R.A. 697-700) (addressing separate question whethor New York would
recognize a same-sex marriage validly celebrated elsewhere; cltlng general rule that New York

| recognizes marriages validly celebrated elsewhere unless rocognition "has been expressly

prohibited by statute, or the wnion Is abhorrent to New Yark's public policy”; elting Langan v,
§t, Vincent's Hospltal of N.Y,, 765 N.¥.8. 2d 411 (N.Y. Super. 2003) (concluding that New
York's public policy does notpreclude recognition of Vermont civil unions, for purposes of
construing term "spouse® in stamte atlowing spouses to bring wrongful death actions);
concluding that “New York presumptively requives that parties to [sams-sex] unlons must be
treated as spauses for purposes of New York law'").

Note: ag noted by tho N.Y. Attorney Genersl st p. 27 (R.A. 699), Langan was appealad to the
Appellate Divislon, 2d Dept. The appeal, No. 2003-04702, was argued on June 22, 2004; It
remains under advisement as of June 9, 20035,




