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QUESTI ON PRESENTED

Whether an initiative petition to alter
prospectively a rule of constitutional, statutory, or
common | aw established in a court decision, is a
petition relating to “the reversal of a judicial
decision,” as that phrase was used, and intended by the
drafters to be understood, in the “judicial exclusions”
that were added to Mass. Const. anend. art. 48 in order
to protect the independence of the judiciary.

STATEMENT OF THE CASE

| nt roducti on

_ Plaintiff challenges the Attorney General’s
certification of an initiative petition to amend the
Constitution to provide, prospectively, that only

marri ages between a man and a worman woul d be recogni zed
or permtted, without affecting existing sane-sex
marriages. Plaintiff clains that the proposed
amendnment, which seeks to alter the rule of

constitutional | aw announced in Goodridge v. Dep’'t of

Public Health, 440 Mass. 309 (2003), constitutes the

“reversal of a judicial decision” and therefore is
excluded fromthe initiative process by art. 48, Init.,
pt. 2, 8 2. Plaintiff’s argunent should be rejected
because:

. The plain neaning of “reversal of a judicial

deci sion” does not extend to the essentially
| egi slative act (a constitutional amendnent)



of prospectively changing the rule of |aw
announced by that deci sion.

. Plaintiff’s “plain meani ng” argunment cannot
textually be confined to constitutional
amendnents, and thus would vastly reduce the
scope of the initiative process--in a way the
drafters never envisioned--by placing off-
limts any interpretation of a state statute
or common | aw rul e adopted by this Court or
any other court, as well as sharply imting
the constitutional initiative itself.

. A principal purpose of the constitutional
initiative was to enable the people to
respond to decisions of this Court on social
wel fare legislation, and plaintiff’s reading
woul d conpl etely negate that purpose.

. The Debates in the Constitutional Convention
of 1917-18 make crystal clear that, as this
Court recognized in Mazzone v. Attorney
Ceneral, 432 Mass. 515, 527-28 (2000), the
“reversal of a judicial decision” exclusion
was actually ained at excludi ng one narrow
type of petition--one relating to the “recal
of judicial decisions,” a Progressive-era
proposal for the people to directly vote on
the correctness of court decisions striking
down social welfare | aws, which is nuch
different than anmendi ng the constitution
itself in response to such deci sions.

Pri or Proceedi ngs

_ On January 3, 2006, plaintiff, a registered voter
in the Conmonwealth, filed this action in the county
court, challenging the certification of Initiative
Petition No. 05-02 (“the Petition”) and seeking
certiorari, mandanmus, and declaratory relief against
the Attorney Ceneral and Secretary of the Commonwealth.

RA 4, 7. Twelve original signers of the Petition



intervened as defendants. RA 5. The case was reserved
and reported on a statenent of agreed facts, RA 6, 25-
36, 335-36, with argunent set for May, 2006.! RA 336.

St at enent of Facts

On or before the first Wdnesday in August, 2005,
an initiative petition proposing “A Constitutional
Amendnent to Define Marriage” was filed with the
Attorney Ceneral. RA 26, 38. The proposed anmendnent
provi des as foll ows (RA 38):

When recogni zing marri ages entered into
after the adoption of this amendnent by the
peopl e, the Comonwealth and its political
subdi vi sions shall define marriage only as
t he uni on of one man and one woman.

On Septenber 7, 2005, the Attorney Ceneral
certified that the proposed anmendnent contains only
matters that are not excluded fromthe initiative
process by art. 48, Init., pt. 2, 8 2, and net the
other certification requirenents of art. 48. RA 29.
The Attorney CGeneral sent a lengthy letter to the
opponents of certification, explaining his conclusion

that the petition was not barred by art. 48 s “reversal

of a judicial decision” exclusion. RA 29-30, 139-53.

1 This year, all formal business of the
Legi slature nust end by July 31. See Joint Rule 12A
(http://ww. state. ma. us/legis/jtrules.htn). Under art.
48, Init., pt. 4, 8 4, an initiative anmendnent nust
receive the affirmative votes of at |east one-fourth of
t he nmenbers of the Legislature, neeting in joint
session, in order to advance in the initiative process.

- 3-



The Attorney Ceneral issued the “fair, concise sumary”
of the Petition as required by art. 48. RA 9. The
sumary reads:

Thi s proposed constitutional anmendnent
woul d require the state and | ocal and county
governments to license and recogni ze only
those marriages that are between a man and a
woman. It would prohibit future sane-sex
marri ages, but would allow continued
recognition of those entered into before the
adoption of the proposed anmendnent.

RA 155.

The petitioners tinely filed sufficient additional
signatures to require transm ssion of the Petition to
the Legislature, and the Secretary did so. RA 30-31.

SUMVARY OF ARGUNMENT

The “pl ain nmeani ng” of “reversal of a judicial
deci sion” does not extend to the essentially

| egislative act of amending the constitution (i.e., the

fundanmental |aw) to prospectively change a rul e adopted
in ajudicial decision. “Reversal” is judicial in
character, inplying that the court’s decision was
wrong; anmendnent carries no inplied criticismof the
court’s declaration of the law as then in effect, and
respects judicial independence, while nmerely changing
the law for the future. The drafters nmeant to protect
the judicial field, while leaving the legislative field

open to the people. Reversal would threaten judicial



i ndependence, but anendnent does not. (pp. 7-18.)

The di stinction between reversing a judici al
deci sion and responding to a court decision by
| egislating for the future had | ong been recogni zed in
t he Conmonweal th and was wel | -established at the tinme
of the Convention. (pp. 18-21.) Court decisions prior
to the Convention show t hat prospectively changing a
rul e adopted in a court decision was not usually terned
a “reversal of a judicial decision.” (pp. 22-25.)

Plaintiff’s “plain meani ng” argument cannot be
textually confined to constitutional amendnents, and
t hus woul d sharply constrict the scope of the entire
initiative process, by barring initiatives in response
to any interpretation of Massachusetts statutory or
common | aw, by any court. This would contravene the
principle that art. 48 should be construed to protect
the “people’ s process” for enacting laws. (pp. 25-29.)
Plaintiff’s argument would al so place a |arge area of
constitutional |aw beyond the reach of the initiative.
This Court should hesitate before adopting such a
restrictive interpretation of art. 48. (pp. 30-32.)

The Debates show that a main purpose of the
“constitutional initiative” was to enable the people to
respond to decisions of this Court on social welfare

| egislation, and plaintiff’s interpretation would

-5-



conpl etely negate that purpose. The debates before,
during, and after the adoption of the “reversal of a
judicial decision” exclusion are clear: the drafters
specifically intended to allow the people to propose
constitutional anendnments to alter, prospectively,
constitutional rules adopted in court decisions. (pp.
33-41.)

As this Court recognized in Mazzone, the judicial-
deci si on exclusion was actually intended to bar only
petitions relating to the “recall of judicial
deci sions”--a controversial process by which the people
could vote directly on whether a statute should remain
in effect notwithstanding a court’s determ nation of
its invalidity. There are inportant differences
between “recall” and a constitutional anmendnent:
“recall” is faster and | ess deliberative; is |ess
subject to legislative control; directly criticizes the
courts and their reasoning; and only validates a
particul ar statute, rather than changing the words of
the constitution, which change may go wel|l beyond the
statute and thus cause voters to be nore cautious about
adopting the anendnment. (pp. 42-49.) The drafters
clearly recogni zed that “recall” was distinct fromthe
constitutional initiative; they neant to prohibit the

former while allowing the latter, even in response to

-6-



court decisions. (pp. 49-53.)

The third-readi ng change from*“recall” to
“reversal” is understandable as nerely clarifying art.
48. The phrase “recall of judicial decisions” was
acknow edged by its supporters to be a confusing
m snonmer, whereas the term“reversal” was
cont enpor aneously used to describe the effect of such a
“recall.” The Debates | eave no doubt that the
substitution of “reversal” for “recall” made no change
in nmeaning. (pp. 53-58.)

There is nothing “novel” about the Attorney
General’s interpretation of the exclusion as allow ng
initiatives that prospectively alter rules of
constitutional or statutory law in response to court
decisions. This interpretation has been articul ated on
numer ous past occasions. (pp. 59-60.)

ARGUMENT
THE PLAIN MEANI NG OF “REVERSAL OF A JUDl Cl AL
DECI SI ON' DOES NOT EXTEND TO THE ESSENTI ALLY
LEGQ SLATI VE ACT OF AMENDI NG THE CONSTI TUTI ON

( THE FUNDAMENTAL LAW TO PROSPECTI VELY CHANGE
A RULE OF LAW UNDERLYI NG A JUDI G AL DECI SI ON.

Plaintiff errs in insisting that the “plain
meani ng” of “reversal of a judicial decision” extends

to the quintessentially |legislative act of

prospectively changing the rule of |aw underlying that

decision. “Reversal of a judicial decision” neans a

-7-



direct determnation, judicial in character, that a
subordi nate court’s decision was wong on the law as it
t hen stood and has no further effect. Amending the |aw
so that, if a simlar case arose in the future, the
result would be different, is legislative in character
and inplies nothing about whether the court erred in
interpreting the prior law. The drafters, in their
effort to protect judicial independence, understood
these distinctions. An initiative petition
“revers[ing] a judicial decision” wuld threaten
judicial independence; a petition anmending for the
future the |l aw underlying the decision wuld not.

These and other defects in plaintiff’s “plain
meani ng” argument will be discussed in detail infra.
At the outset, however, it is worth renmenbering that
this Court has already recogni zed that the “reversal of
a judicial decision” exclusion originally referred to
the “recall of judicial decisions,” and was edited by
t he Convention’s Conmittee on Form and Phraseol ogy to
refer to “reversal” while making “no change in
nmeani ng.” Mazzone, 432 Mass. at 527 & n.12. The Court
has al so recogni zed that the exclusion of “recall of
judicial decisions” had a nmeaning far narrower than
what plaintiff argues here--a neaning that woul d not

exclude a petition for a constitutional anendnent in

- 8-



response to a decision of this Court. |1d. at 527-28.
Though the phrase “recall of judicial decisions”
was “not heavily debated,” the Convention neant:

to refer to Theodore Roosevelt’s
controversial 1912 proposal by that nane.
See [2 Debates in the Constitutional
Convention of 1917-1918 (1918)] at 191, 228,
229. As used by M. Roosevelt, the phrase
described the situation in which a State
court sets aside a statute as
unconstitutional and the people are given the
opportunity to reinstate the sane | aw,
notw t hstandi ng the court’s decl aration of
its unconstitutionality.

Id. at 527-28. This “recall of decisions” process was
opposed by nost nenbers of the Convention, who were
“joined in their desire to protect the Suprene Judici al
Court’s power to declare statutes unconstitutional[.]”
Id. at 527. But at the sane tine, proponents of the
initiative process for constitutional amendnents--the
“constitutional initiative’--“saw the petition as a way
to give the people a nechanismto respond to such
decisions.” 1d.

By way of exanple, proponents repeatedly
cited New York’s Wrrknen’s Conpensation Act
whi ch had been struck down as
unconstitutional by that State’ s highest
court. On the people’s urging, the New York
Legi sl ature submtted a constitutiona
anendnent that permtted a workers
conpensation |law to becone effective.
Proponents argued that if our Legislature
were, in simlar circunstances, to decline to
pass a constitutional anmendnent, art. 48
woul d enabl e the people both to propose such
anmendnent on their own and, if successful, to

-0-



enact the desired statute. See [2 Debates]
at 413-414, 739 (remarks of M. Wal ker).

Mazzone, id. at 427. Accordingly although Mazzone
itself did not involve a proposed constitutional
amendnment, the Court concluded that the “reversal of a
judicial decision” exclusion did not bar a
constitutional amendnent altering the basis for a prior
decision of this Court:

The grave concerns of the del egates for
t he i ndependence of the judiciary, the origin
of the phrase, the lack of debate on the
phrase itself, and the purposes of art. 48 as
a whole lead us to agree with the Attorney
General s position on this matter. By
excluding fromthe initiative process those
petitions that "relate[ ] ... to the reversal
of ... judicial decision[s]," the
constitutional convention intended no nore
than to prevent a statute, declared
unconstitutional by a State court, from being
submtted to the people directly and thereby
reenacted notw t hstanding the court's
decision. Ctizens could, effectively,
overrule a decision based on State
constitutional grounds, but they could do so
only by constitutional amendnment. The overly
broad reading urged by the plaintiffs ignores
the historical context of the article and
woul d effectively eviscerate the popul ar
initiative by excluding all petitions
relating to statutes that a court had al ready
applied if enactnent mght result in a
di fferent deci sion.

Mazzone, 432 Mass. at 528.
Even nore recently, this Court said: “The
initiative process permts the people to petition for a

constitutional anmendnent that overrules a court

-10-



deci si on when the court has declared a statute to be in

violation of our Constitution.” Albano v. Atty. Gen'l,

437 Mass. 156, 160 (2002) (citing Mazzone; ruling that
petition for amendnent to prevent courts from adopting
a particular interpretation of constitution did not
inpermssibly relate to “powers of courts”).

| ndeed, M. Cumm ngs, who chaired the Convention’s
Commttee on Initiative and Referendum (2 Debates at 2)
and who proposed the exclusion for the “recall of
judicial decisions,” neverthel ess made clear, in his
speech advocating the judicial exclusions, that:

Under the initiative and referendum if the

courts declare a | aw unconstitutional we have

the power to expand the Constitution and

reenact the |aw and neke it constitutional.

If the law that is invoked does not fit the

case we have the power under the initiative

and referendumto pass a new law that wl|l

fit the case.
2 Debates at 791

The Petition at issue here plainly does not relate

to the “recall of judicial decisions,” as that phrase

was construed in Mazzone. See Part 111 infra.

Neverthel ess, plaintiff asks this Court to ignore these
passages of the Debates, treat the above-quoted
passages of Mazzone and Al bano as erroneous dicta, and
hold that the “plain nmeaning” of “reversal of a

judicial exclusion” bars petitions that prospectively

-11-



change the law in response to court decisions.

The Attorney General will therefore respond to
plaintiff’s argunent by expl ai ning--wthout relying on
the third-reading change from*“recall” to “reversal”--
why the Petition is not within the “plain meaning” of
the “reversal of a judicial decision” exclusion.

A “Reversal” |Is Judicial in Character,
| mpl ying That the Prior Judicial
Deci sion Was Wong; Amendnent Is
Legislative in Character, Changing the

Law Prospectively Wthout Inplying That
the Judicial Decision Was Wong.

“Reversal of a judicial decision” has the
character of a judicial act, inplying that the judicial
deci sion was erroneous, and “reversal” by a non-
judicial body would invade judicial independence.
Prospectively changing the constitution or law, in
contrast, has the character of a legislative act and
neither inplies judicial error nor invades judicial
i ndependence. A court decides that the constitution or
law as then in effect requires a particular result.
Changi ng the constitution or lawto require a different
result in a future case in no way necessarily inplies
that the court was wong about the constitution or |aw
as it stood at the time of the decision.

The Suprene Court has recogni zed this distinction

in the context of “Congress’ decision to alter the rule
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of | aw established in one of our cases--as petitioners
put it, to "legislatively overrul[e][.]" Rivers v.

Roadway Exp., Inc., 511 U S. 298, 304-05 (1994) (citing

petitioners’ brief). As the Court recognized,

A legislative response does not necessarily
indicate that Congress viewed the judicial
deci sion as "wongly decided" as an
interpretive matter. Congress nay view the
judicial decision as an entirely correct
reading of prior law-or it may be altogether
indifferent to the decision's techni cal
merits--but may neverthel ess decide that the
old I aw shoul d be anended, but only for the
future.

Id. (enphasis added).?

Thus, amending the constitution to prohibit same-
sex marriage prospectively would not inply that
&oodridge was wongly decided; it would not “reverse”
Goodridge as the term“reverse” was used by the
drafters of art. 48. The anendnent would be an act of
| awmaki ng, not adjudication. The amendnent m ght be

viewed as “legislatively overruling” Goodridge, i.e.,

prospectively adopting a new constitutional rule in

pl ace of the one announced in that case. But art. 48
does not use the term*“legislatively overrule” or even
“overrule”; it does not exclude petitions that

“overrule” judicial decisions, as it could have if the

2 Rivers recogni zed that Congress could al so nmake
such amendnents apply retroactively, raising separate
issues. 1d. Those issues are not relevant here.
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drafters had neant to prevent such petitions. Rather,
art. 48 excludes petitions that relate to the “reversal
of a judicial decision,” a nuch narrower category.

| ndeed, the early-20th-century definitions of
“reversal” relied on by plaintiff here, Br. at 17 &
n.8, refer to “an annulling or setting aside,” or
“maki ng void a judgnent on account of sone
irregularity[, u]sually spoken of the action of an
appel l ate court”; “vacat[ing]”; or “the reversal of a
j udgnent, which amobunts to an official declaration that
it is erroneous and rendered void or term nated.”
Barring initiatives relating to the “reversal of a
judicial decision” certainly bars the people from
constituting thensel ves a super-appellate court. But a
prospective | egislative change in the rule underlying a
judicial decision does not annul, set aside, vacate, or
render void that decision, or “anpunt to an offici al
declaration that it is erroneous.” The Petition here
woul d do none of these things to Goodridge. At nobst it
woul d | egislatively or constitutionally “overrule”
Goodri dge--yet that termis conspicuously absent from
plaintiff's proffered definitions of “reversal.”

The voters in 1918 woul d not have understood the
“reversal of a judicial decision” exclusion to prohibit

initiatives that made prospective changes in the
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constitution or laws as interpreted by the courts. In
short, the “plain nmeaning” of “reversal of a judicial
deci sion” does not enconpass this Petition.

1. The drafters neant to protect the
“judicial field while | eaving the
| egi slative field, including
amendi ng the constitution or |aws
I n response to court deci sions,
open to the people.

The distinctions between “reversal” (a judicial
act) and anending the constitution or laws (a
| egislative act) are critical because, as is obvious on
the face of the “judicial exclusions,”® and as the
Debates confirm the main purpose of the exclusions was
to protect the independence and integrity of the

judiciary. See Mazzone, 432 Mass. at 527 (citing 2

Debates at 789-97). M. Cumm ngs, chairman of the
Committee on Initiative and Referendum and the
proponent of the judicial exclusions, stood “firmy for
the initiative and referendunt but felt “conpelled

to exclude the judicial field fromthe operation

of that principle.” 2 Debates at 789 (enphasis added).

“Judges shoul d not be drawn into politics to defend

3 The “judicial exclusions” provide, “No neasure
that relates. . . to the appointnent, qualification
tenure, renoval, recall or conpensation of judges; or
to the reversal of a judicial decision; or to the
powers, creation or abolition of courts . . . shall be
proposed by an initiative petition[.]” Art. 48, Init.,
pt. 2, 8§ 2.
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t hensel ves or their decisions.” |[d. at 790. M.
Cunmi ngs further explained the distinction he was
drawi ng, and the “judicial field” he nmeant to protect,
as follows:

The justices here will not be exposed to
criticism unjust as it may be, to which they
frequently are exposed. Under the initiative
and referendum if the courts declare a | aw
unconstitutional we have the power to expand
the Constitution and reenact the |aw and nake
it constitutional. |If the lawthat is
i nvoked does not fit the case we have the
power under the initiative and referendumto
pass a new law that will fit the case. In
brief, the principle of the initiative and
referendumis restricted so that it shall not
invade this field.

Id. at 791; see id. at 795-96 (M. Cummings referring
to court’s power to declare statutes unconstitutional
as “the judicial field” he neant to protect).

The courts’ role was to “declare[] the law,” id.
at 793, and M. Cumm ngs did not think the people
distrusted the courts’ role or decisions. 1d. at 7983,
795, 597-98. Rather, the people were growing to
di strust the Legislature, which had failed to take
effective action in response to judicial decisions
adverse to, in particular, the interests of the working

class. See id. The problemwas not only the potenti al

of adverse constitutional decisions;* M. Cunmm ngs gave

* The critical inportance of using the initiative
to respond to constitutional decisions was identified
(conti nued. . .)
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concrete exanples of both common | awk and st atutory®

“(...continued)
not only by M. Curmm ngs, id. at 791, but by nunerous
ot her nmenbers, as discussed infra. O particular
interest on the issue of attitudes towards the courts
were the remarks of M. Wipple, id. at 48-49
(asserting that if constitutional initiative were
adopt ed, people would have a renmedy for decisions
invalidating social welfare |egislation, and woul d thus
have no cause to criticize courts for such decisions);
id. at 57-58; and M. Harriman, id. at 250 (asserting
t hat problem was not court’s interpretation of
constitution, but Legislature s failure to propose
anendnents i n response).

® He cited Farwell v. Boston & Worcester Railroad
Co., 4 Metc. (45 Mass.) 49, 60 (1842), adopting the
“fell owservant” doctrine, which the Legislature did
not alter until 1887. 2 Debates at 597. Thus | abor
“began to distrust the Legislature. They did not
di strust the courts. They seened to take it for
granted that they should accept the | aw as they found
it, but they wondered why in all that |ong period no
attenpt was nade to relieve them” |d.; see id. at 795
(M. Cunm ngs repeating these remarks during debate on
hi s proposed judicial exclusions); id. at 793 (problem
exenplified by Farwell was “not that the court had not
declared the law, but that the Legislature renai ned
forty years w thout doing anything to anend the | aw’);
id. at 245-46 (M. Harriman).

® He cited (id. at 598) a series of statutes
prohi biting enployers frominposing fines on weavers,
the first of which was held unconstitutional
[ Conmonweal th v. Perry, 155 Mass. 117 (1891)], and the
| ast of which was narrowy construed by this Court so
as to deny substantial protection to weavers.
[ Commonweal th v. Lancaster MIIls, 212 Mass. 315
(1912).] Thus “when | abor cane |ooking for relief the
Legislature failed to pass an adequate enforceabl e
law.” [d. at 598. M. Cumm ngs was likely famliar
with this issue because he had represented a weaver in
an appeal to this Court involving a fine inposed by an
enpl oyer under one version of the statute. Gall agher
v. Hathaway Mg. Co., 172 Mass. 230 (1898). See also 2
Debates at 598 (M. Cumm ngs describing how Legisl ature
failed to take steps to give relief to |labor in
response to other court decisions). “Do you wonder
(conti nued. . .)
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deci sions, the Legislature s |ack of response to which
caused the people to becone frustrated and caused M.
Cumm ngs to support the initiative. This explains his
remark: “If the law that is invoked does not fit the
case we have the power under the initiative and
referendumto pass a new law that will fit the case.”
In sum M. Cunmm ngs and others wanted to prohibit use
of the initiative process to challenge the correctness
of court decisions--which would invade the judicial
field of interpreting and applying the law as it stood-
-but wanted to allowits use to change the constitution
or laws underlying those decisions--a use that would
not invade the judicial field, subject the judiciary to
criticism or draw judges into defending the
correctness of their decisions. Prohibiting
initiatives relating to the “reversal of a judicia
deci si on” achi eves that bal ance.

2. The distinction between reversing a

judicial decision and | egislating

for the future was well -established
at the tinme of the Conventi on.

Long before the Convention of 1917-18, and in
cases and opinions around the tine of the Convention
and afterwards, this Court and the Justices repeatedly

recogni zed, in the article 30 separation-of-powers

6. ..conti nued)
that | abor distrusted the Legislature?” |d.
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context, the distinction between inpermssible

| egi slative reversal of a judicial decision and
perm ssi bl e prospective legislation in response to
judicial decisions. This reflected the principle
stated by Al exander Ham|ton concerning the federal
judiciary: “A legislature without exceeding its

provi nce cannot reverse a determ nation once made, in a
particul ar case, though it may prescribe a new rule for

future cases.” The Federalist No. 81, at 545 (A

Ham [ ton) (J. Cooke ed. 1961), quoted in Plaut v.

Spendthrift Farm Inc., 514 U S. 211, 222 (1995). See

al so Thomas M Cooley, A Treatise on Constitutiona

Limtations 135-36 (7'" ed. 1903) (to sane effect).

Deci si ons and opi nions recogni zing that the
Legislature may not interfere with vested rights under
final judgnents, but nay alter the governing | aw

prospectively, include Sparhawk v. Sparhawk, 116 Mass.

315, 318-20 (1874); Sawyer v. Davis, 136 Mass. 239,

245-46 (1884)(citing simlar ruling in Pennsylvania v.

Wheeling & Belnont Bridge Co., 59 U.S. (18 How. ) 421,

431-32 (1855)); and Qpinion of the Justices, 234 Mass.

612, 621-22 (1920). More recent cases, including

several holding that the Legislature may enact | aws
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that affect pending cases, are cited in the margin.’
Thus it does not invade the judicial field to
enact a statutory or constitutional amendnment that
responds to a conpleted case and woul d produce a
different result in a future case. This distinction
did not and could not have escaped the drafters of art.
48. Their exclusion of petitions relating to the
“reversal of a judicial decision,” intended to preserve
judicial independence, could not have been neant to
prohi bit petitions making prospective changes to the
constitution and laws in response to court decisions.
This Court disposed of a closely related claim
based on another of the “judicial exclusions,” in
Al bano, 437 Mass. 156. In that case, decided while
Goodridge was making its way to this Court (id. at 160
n.5), an initiative petition wuld have anended the
constitution to prohibit sanme-sex narriage, effectively
barring this Court fromruling as it ultimately did in
CGoodridge. Opponents therefore argued that the
petition violated art. 48 s “powers of courts”

exclusion. This Court disagreed, reasoning that

" Carleton v. Town of Fram ngham 418 Mass. 623,
634-35 (1994); dean Harbors of Braintree v. Bd. of
Health of Braintree, 415 Mass. 876, 880 (1993); Boston
v. Keene Corp., 406 Mass. 301, 313-14 (1989); Spinelli
v. Comm, 393 Mass. 240, 242-43 (1984); New Engl and

Trust Co. v. Paine, 317 Mass. 542, 545-47 (1945). The
federal rule is the sane. Plaut, 514 U S. at 226-27.
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“[e]ven assum ng that the main purpose of the petition
is to prevent the courts fromadopting a certain
interpretation of our substantive law, this purpose is
not excluded by art. 48.” Al bano, 437 Mass. at 160.
The Court thus did not see an initiative anmendnent
prospectively changing the constitutional rule courts
must apply as interfering with the “powers of courts.”
As that exclusion (like the “reversal of a judicial
deci sion” exclusion) is concerned with the independence
of the judiciary, and yet the amendnent in Al bano did
not infringe on judicial independence so as to trigger
t he exclusion, the sane type of anendnent cannot
interfere with judicial independence nerely because
here, it follows, rather than precedes (as in Al bano),
a judicial decision.

In sum the “reversal of a judicial decision”
exclusion respects a well-defined and | ong-recogni zed
distinction. It protects the judicial field of
interpreting and applying the current law, while
| eaving the legislative field--the field of deciding
what the constitution and | aws shall be in the future--

open to the people.
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3. Court decisions frombefore the
Conventi on confirmthat
prospectively altering the rule
adopted in a court decision was not
usually ternmed a “reversal of a
judicial decision.”

Plaintiff’s “plain meani ng” argunent does not
accord with the ordinary usage of | anguage at the tine
of the Convention. Courts of that period and earlier
eras did not usually refer to a prospective |legislative
alteration of a rule adopted in a court decision as
having “reversed” that court decision. |Instead, the
courts spoke of decisions as stating rules that m ght
t hen be reversed by statute,® or occasionally of
deci sions or doctrines being overruled by statute,® but
not of decisions thenselves being “reversed” by
statute, or by a legislature or Congress. Wth one

exception, ! the Attorney General can find no state or

8 See Fay v. Taylor, 68 Mass. 154, 157-58 (1854);
MIller v. Donovan, 92 P. 991, 993 (ldaho 1907); State
v. Long, 57 S.E. 349, 350 (N.C. 1907), overruled on
ot her grounds, State v. Ray, 66 S.E. 204, 205 (N.C
1909), State v. Batdorf, 238 S.E 2d 497, 502 (N. C
1977); Inre Lent's Estate, 22 N Y.S. 917, 919 (N.Y.
Sur. 1892); and Bilderback v. Boyce, 14 S.C. 528, 1881
W 5856, *1 (S.C 1881).

® See Harrington v. Butte Mner Co., 139 P. 451,
452 (Mont. 1914); Patteson v. Chesapeake & O Ry. Co.,
26 S.E. 393, 394 (Va. 1896); Darrigan v. N.Y. & N. E
R Co., 52 Conn. 285, 1885 W. 8742, *14 (Conn. 1885).

1 |n Hans v. Louisiana, 134 U S. 1,11 (1890),
the Court referred to the El eventh Anendnent as having
“reversed the decision” in Chisholmv. CGeorgia, 2 Dall.
419 (1793), but also said that the El eventh Amendnent
(conti nued. . .)
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federal case prior to or at the tinme of the Convention
that used the phrase “reversal of a judicial decision”
in the sense that plaintiff argues for here.

When the phrase was used, it was used in very
different sense. Sonetines it was used to refer to
action that could be taken by a court.' Sonetines it
was used to refer to action that could not be taken by
a legislature.’ Rarely was it used to refer to a
prospective |legislative change in the constitution or

| ans. 13

10(. .. continued)
had “overrul ed” Chisholm This usage of the term
“reversed” may have been influenced by the opinion of
the |l ower federal court in Hans, which, alluding to
Chi sholnis construction of U S. Const. art. IlIl, § 2,
stated that “that construction had been reversed” by
t he El eventh Amendment. Hans v. Louisiana, 24 F.55, 65
(C.C. E.D. La. 1885) (enphasis added). Reversing a
judicial “construction” of the constitution is not the
sanme as reversing the decision itself. 1In any event,
in other cases of that era the Suprene Court avoi ded
the term“reverse” as used in its Hans opinion. E.gQ.,
Brushaber v. Union Pac. R Co., 240 U. S. 1, 18 (1916)
(Si xteenth Amendnent, regardi ng Congress’ power to | evy
i ncome taxes, “was drawn for the purpose of doing away
for the future with the principle upon which the
Pol | ock Case was decided”, citing Pollock v. Farner’s
Loan & Trust Co., 157 U.S. 429 (1895)).

1 Marshall v. Silliman, 61 II1. 218, 1871 W
8235, *2 (Ill. 1871); Taylor v. Commonwealth, 26 Ky.
401, 1830 W 2143, *6 (Ky. 1830).

2 G bson v. Sherman County, 149 N.W 107, 107
(Neb. 1914) (court’s syllabus); id. at 108-09; see also
Booten v. Pinson, 89 S.E. 985, 992 (W Va. 1915).

3 |f non-judicial sources are exam ned for the
pur pose of determ ni ng cont enporaneous usage, it may be
(continued...)
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G ven the preval ent usage of the tinme, if the
drafters of art. 48 had intended to prevent the people
from meki ng such changes in response to a court
decision, the drafters nore |ikely would have chosen
anot her phrase. The phrase they did choose, “reversal
of a judicial decision” was used al nost exclusively to
refer to actions that could be taken by judicial
tribunals, and thus was intended only to prevent the
peopl e fromexercising judicial, not |egislative

power . 14

B3(...continued)
rel evant that one of the |eading exponents of the
“recall of judicial decisions,” in his book on the
subject, referred in places to constitutional
anmendnents “reversing” judicial decisions--but in many
I nstances he put the term“reverse” in quotation marks,
inmplicitly recognizing the awkwardness of the usage.
Wn L. Ransom Mjority Rule and the Judiciary (1912)
at, e.qg., 77 n.1, 78, 162 (reproduced at RA 217-317).
It should al so be acknow edged for the sake of
conpl eteness that, at the Convention, one opponent of
the constitutional initiative referred to those who
want ed the people to have the power to anmend the
constitution in response to a decision of this Court as
wanting “the authority to change the Constitution and
t hereby reverse the decisions of the Suprene Judici al
Court.” 2 Debates at 228 (M. Kinney). But, as
plaintiff has argued that the neaning of “reversal of a
judicial decision” is “plain” and should be resol ved
wi t hout reference to the Debates (Br. at 7-8, 30), this

remark will not be discussed here. Once the “plain
meani ng” argunent is di sposed of and the Debates are
exam ned, see Parts Il and Ill infra, it beconmes even

clearer that the phrase “reversal of a judicial

deci sion” was neant not to bar prospective
constitutional amendnents, but instead to bar petitions
relating to the “recall of judicial decisions.”

% The earliest post-Convention judicial usage of
(conti nued. . .)
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Even if plaintiff were able to discover any
substanti al contenporaneous usage of “reversal of a
judicial decision” that accords with her own, the nost
that would do is show that the phrase was susceptible
of nore than one neaning. In that case, as plaintiff
acknow edges (Br. at 16 n.7), it would be proper to
consult the Debates to deternmi ne what the drafters
meant. As will be shown in Parts Il and IIl infra, the
Debat es establish beyond doubt that plaintiff’'s
interpretation is not what the drafters intended.

B. Plaintiff’s “Plain Meani ng” Argunent
Cannot Textually Be Confined to
Constitutional Anmendnments, and Thus
Wul d Vastly Reduce the Scope of the
Initiative Process by Placing Of-Limts

Any Interpretation of a Statute, or Any
Common Law Rul e, Adopted by Any Court.

Plaintiff’s insistence that the “plain neaning” of
“reversal of a judicial decision” extends to
prospective changes in response to judicial decisions,

coupled with plaintiff’s insistence that “the Court

¥(...continued)
“reversal of a judicial decision” known to the Attorney
General that comes close to plaintiff’s clainmed nmeani ng
is from 1955. Revere Canera Co. v. Masters Miil Order
Co. of Washington, D.C, 128 F. Supp. 457, 461 (D. M.
1955). The next such decision--the first to squarely
use the phrase as plaintiff does--is from 1962.
Killough v. United States, 315 F.2d 241, 247 (D.C. Gir.
1962). \WWatever the nerits of such usage, the fact
that it did not appear until forty years after the
voters ratified art. 48 is additional evidence that
those voters did not read “reversal of a judicial
decision” as plaintiff now clai ns.
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need not--and should not--consult the Debates of 1917-
18 to resolve this case,” Br. at 7-8, 30--would give
the “reversal of a judicial decision” exclusion
extraordinary sweep. Nothing in the text of the
exclusion limts its application to constitutional
amendnents, and if the Debates are off-limts for

pur poses of understandi ng the exclusion, then there is
no basis for so limting it. The result of plaintiff’s
theory would be a prohibition of any initiative
petition seeking to prospectively change the law in
response to a statutory or conmon law, as well as a
constitutional, decision. As this Court has said,
“[t]he overly broad reading urged by the plaintiffs
ignores the historical context of the article and woul d
effectively eviscerate the popular initiative by
excluding all petitions relating to statutes that a
court had already applied if enactnment mght result in
a different decision.” Mzzone, 432 Mass. at 528.

A concrete exanple is the initiative | aw enacted
as St. 1994, c. 231, which anended G L. c. 90, § 34, to
prohibit transfers fromthe state highway fund to ot her
state funds--a direct response to the hol ding of

Mtchell v. Sec’y of Admin., 413 Mass. 330 (1992), that

such transfers were lawful. See Sec’y of the Comm,

Information for Voters: The 1994 Ball ot Questions
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(1994) at 27, 29, 30 (argunent agai nst neasure, and

| egi slative conmmttee reports, recognizing that
initiative petition was a response to Mtchell). If
plaintiff’s “plain nmeaning” theory were accepted, then
this I aw coul d not have been proposed by initiative
petition, and its enactnent would be invalid.

The peopl e woul d al so be precluded from anendi ng
| aws they thensel ves had previously enacted by
initiative petition, if such |aws had received a
judicial construction that did not accord with the
people’s wishes. For exanple, if this Court had held

(contrary to its actual holding) in Bates v. Director

of Ofice of Canpaign and Political Finance, 436 Mass.

144, 169-73 (2002), that the Cean Elections |aw did
not waive sovereign imunity, thus |eaving certified
candi dates without a judicial renedy despite their
havi ng performed their side of the O ean El ections
“bargain,” id. at 169, 172, under plaintiff’s theory

t he people would be barred from proposing by initiative
petition an amendnent to the Clean Elections law to
allow certified candidates to sue the Conmonwealth in

contract to obtain the noneys due them*®

5 The people mght also wish to alter the strict
construction of the phrase “exact copies” in GL. c.
53, 8 22A, adopted in Hurst v. State Ballot Law Conmi n,
427 Mass. 825, 830 (1998) and Walsh v. Sec'y of the

(continued. ..)
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Moreover, there is no textual basis for confining
the “reversal of a judicial decision” exclusion to
decisions of this Court. The Debates suggest that the
mai n concern was with protecting decisions of this
Court, but if, as plaintiff says, the Debates nust be
i gnored, then the decision of any court--state or
federal, trial or appellate--on any matter of
Massachusetts statutory or common |aw (or for that
matter constitutional [aw), would place that issue
forever beyond the reach of the initiative process.®

In addition, the term*“reversal,” if it could not
be interpreted in light of the Debates, would lead to
numer ous di sputes. Wuld the exclusion apply to an
initiative petition that, while not proposing a rule
opposite to that adopted in a court decision, would
extend, nodify, or limt the rule set forth in the
decision? |If a decision held sone governnental action

unaut hori zed, then what would be a “reversal” of that

15, .. continued)
Comm , 430 Mass. 103 (1999). The phrase “exact copies”
was inserted by an initiative law, St. 1990, c. 269, to
ease ballot access. Under plaintiff’s interpretation,
t he people would be barred from anmending their own 1990
enactment to change the Hurst/Wal sh rule.

6 Adopting such an approach would al so create
the potential for m schief by opponents of initiative
petitions: to head off an anticipated petition
proposi ng to adopt or change a particular statutory
rul e, opponents could sinply bring a awsuit and obtain
a deci sion adopting or recognizing and enforcing a
conflicting rule, as a matter of statute or comon | aw.

-28-



decision: a petition for a | aw authorizing the action,

a petition for a law requiring the action, or both?
Where a decision had held a statute constitutionally
valid and enforceabl e, would the exclusion bar an
initiative petition effectively negating that |aw, as
successful initiative petitions have sonetines done?"’

It is hard to believe the drafters would have used
t he phrase “reversal of a judicial decision” in a sense
that woul d be so nalleable, |eave so many questions
open, and potentially lead to the exclusion of so many
initiative petitions for laws. This would risk
contraveni ng the established principle that art. 48
creates, and should be construed to protect, a

“peopl e’ s process” for enacting | aws.!®

7 See, e.qg., St. 1994, c. 193 (inserting G L. c.
136, § 15), an initiative law that allowed retai
stores to open at any tinme on Sundays, even though in
Zayre Corp. v. Attorney Ceneral, 372 Mass. 423 (1977)
and Commonweal th v. Franklin Fruit Co., 388 Mass. 228
(1983), this Court upheld the constitutionality of
ot her provisions of G L. c¢c. 136 that generally
prohi bited such Sunday retail store openings.

8 Art. 48 “establishes a ‘people’s process for
enacting laws. Bates, 436 Mass. at 154 (quoting
Buckley v. Sec’y of the Comm, 371 Mass. 195, 199
(1976)); see G tizens for a Conpetitive Mass. v. Sec'y
of the Comm, 413 Mass. 25, 30-31 (1992). It is a
“firmy established principle that art. 48 is to be
construed to support the people's prerogative to
initiate and adopt |aws”; the “people should be all owed
to speak and act freely through the initiative
process.” Yankee Atomic Elec. Co. v. Sec'y of the
Comm , 403 Mass. 203, 211 (1988); Buckley, 371 Mass. at
199, 202-03.
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C. Plaintiff’s “Plain Meani ng” Argunent
Wul d Al so Pl ace A Large Area of
Constitutional Law Beyond the Reach of
the Initiative Process.

Plaintiff’s interpretation, even if it could be
confined to constitutional anmendnents, would place a
| arge area of constitutional law off-limts to the
petition process, in away it is hard to believe the
drafters intended. *°

Plaintiff’s interpretati on would have barred the
initiative amendnent to require a graduated incomne tax,
whi ch was certified by the Attorney Ceneral and
appeared on the 1994 ball ot, because the anmendnent

woul d have “reversed” Mass. Taxpayers Found. v. Sec'y

of Adnmin. and Fin., 398 Mass. 40, 46-48 (1986) (ruling

that amend. art. 44 prohibited such a graduated tax).?°
Plaintiff’s interpretation would al so have barred
anmend. art. 104, an initiative anendnent approved by

the voters to allow mass-transportati on spendi ng?!- -

19 Again, the Debates clearly show that the
drafters did not intend this result, see infra; but for
now t his di scussion proceeds on plaintiff’s prem se
that the Court “need not--and should not--consult the
Debates” to determ ne what “reversal of a judicial
deci sion” neans. Br. at 7-8.

20 See Sec’'y of the Comm, Massachusetts El ection
Statistics 1994 (Pub. Doc. No. 43) at 504 (Question 6).
The proposal was defeated by the voters. 1d.

2L In Qpinion of the Justices, 324 Mass. 746
(1949), the Justices concluded that under anend. art.
78 as then in force, the authority to use gasoline tax

(conti nued. . .)
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but for the fortuity that the anmendnment responded to an
OQpi nion of the Justices rather than a decision in a
litigated case.?®> Had the constitutional question been
decided in litigation, as could easily have occurred,
this voter-initiated anendnent woul d have been barred.
QO her initiative anendnents that would clearly or
arguably be barred under plaintiff’s interpretation
i ncl ude:
. the pending initiative amendnent regardi ng health
care insurance, which, in requiring the
| egi sl ati ve and executive branches to ensure that
all state residents have insurance covering, inter

alia, “nmental health care services,”? arguably
“reverses” Wllianms v. Sec’'y of ECHS, 414 Mass.

24(...continued)
revenues and notor vehicle fee and tax revenues for
“hi ghways” and “bridges” did not allow such revenues to
be spent for mass transportation purposes. In 1974, an
initiative amendnent, anmend. art. 104, changed anend.
art. 78 to allow use of such revenues for nass
transportation purposes. Amend. art. 104; see 1974
Acts and Resol ves at pp. 1050-51, 1057-58.

22 Opinions of the Justices are not usually
considered “judicial decisions,” Bowe v. Sec’'y of the
Comm , 320 Mass. 230, 245 n.1 (1946), although such
Opinions mght fit within plaintiff’s expansive
definitions of that term Br. at 17-18. |If
plaintiff's interpretation of the exclusion were
correct, an opponent of anend. art. 104 coul d have
argued (or an opponent of a future petition could
argue) that the threat to judicial independence is just
as great froman initiative anmendnent altering a rule
underlying an OQpinion as it is froman amendnent
altering a rule underlying a litigated decision.

2 |f the proposed anendnent receives the
requi site approval froma joint session of the current
Legislature, it will appear on the ballot this fall.
See http://ww. mass. gov/ | eqgi s/senate/jtcal endar. ht m
(last visited April 3, 2006)(giving text of anendnent).
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551, 565 (1993) (no state constitutional
fundamental right to nental health services);

. the recently proposed initiative amendnment to
alter the redistricting requirenments of anend.
art. 101 to include, inter alia, a requirenent
that legislative districts be “conpact, ”?* which
woul d “reverse” Town of Brookline v. Sec'y of the
Comm , 417 Mass. 406, 421 n.13 (1994) (anend. art.
101 does not require districts to be “conpact”);

. an initiative anmendnent to tighten the
requi renents of the Education C ause as
interpreted in Hancock v. Commir of Educ., 443
Mass. 428, 454-57 (2005)(plurality opinion), or to
establish a “fundanental right” to education (held
not to exist in Doe v. Sup’t of Schools of
Wrcester, 421 Mass. 117, 129 (1995));

. an initiative anmendnent to add to the |ist of
“suspect classifications,” as this would “reverse”
Powers v. WIKkinson, 399 Mass. 650, 657 n.11
(1987) (under state constitution, suspect
classifications are only those of sex, race,
color, creed, or national origin); and

. an initiative amendnent to prohibit the enactnent
of “outside sections” not directly related to
appropriations, as this would “reverse” First
Justice of Bristol Div. of Juv. Court Dept. v.
Clerk-Magistrate of Bristol Div. of Juv. Court
Dept., 438 Mass. 387, 408 (2003).

In sum the Court should hesitate to adopt a
“plain meaning” interpretation of “reversal of a
judicial decision” that would have such far-reaching

consequences.

24 See Petition 05-14, & 5, sponsored by Conmon
Cause, available at http://ww.ago. state. ma. us/
filelibrary/petition05-14.rtf (last visited April 3,
2006). The petition was certified but failed to secure
enough signatures to proceed in the art. 48 process.

-32-



I'1. PLAINTIFF S | NTERPRETATI ON WOULD NULLI FY A
PRI NCI PAL PURPCSE COF THE “ CONSTI TUTI ONAL
I NI TIATI VE”:  TO ENABLE THE PEOPLE TO RESPOND
TO DECI SIONS OF THI' S COURT ON SCOCI AL VELFARE
LEG SLATI ON.

Even wi t hout exam ning the Debates to see how the
phrase “reversal of a judicial decision” was sinply a
non- substanti ve rephrasing of the limted concept of
“recall of judicial decisions,” it is plain that
plaintiff’s interpretation of “reversal” would nullify
a principal purpose of the “constitutional initiative”:
to enable the people to respond to decisions of this
Court on social welfare legislation. The debates
bef ore, during, and after adoption of the “judicial
deci sion” exclusion make this clear.

The Attorney General does not disagree with
plaintiff’s general description (Br. at 30-37) of the
debates on whether to have a constitutional initiative,
and whether to exclude fromits operation the judiciary
and all or part of the Declaration of Rights. The
di sagreenent centers, rather, on whether the particul ar
exclusion of petitions relating to the “reversal” of
judicial decisions was neant to bar initiatives
anmendi ng the constitution in response to court

deci sions.? The Debates clearly show no intention to

2> The Attorney Ceneral particularly disagrees,
as discussed in Part Il infra, with plaintiff’s
(conti nued. . .)
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prohi bit such petitions.

A Debat es Before Adoption of the Judicial
Excl usi ons.

From the outset of the Convention, proponents of
the “constitutional initiative” argued that it was
needed in order to remedy the possibility that sone
progressive social welfare | aw favored by the people
(perhaps one that the people thensel ves m ght have
enacted via initiative petition) was invalidated by the
courts, particularly under clauses of the Declaration
of Rights protecting “liberty” or certain aspects of
“property.” In such a case, proponents argued, the
peopl e shoul d have the power to anend the constitution
in order to change or Iimt the |anguage underlying the

court’s decision, so that the statute in question (or

23( ... continued)
assertion (Br. at 33) that the proposed constitutional
initiative was viewed as “a way for people to directly
attack court decisions” and therefore was essentially
the sane as the “recall of judicial decisions.” The
Attorney Ceneral also disagrees with plaintiff’s
inmplicit suggestion (Br. at 36) that the judicial
deci si on excl usion should be interpreted broadly
because it was supposedly adopted as part of the
conprom se that nmade it easier for the Legislature (to
whi ch the exclusion did not apply), but harder for the
peopl e, to propose constitutional anendnents.
Plaintiff cites nothing in the Debates suggesting that
t he excl usi ons were deened nore acceptable, or should
be interpreted broadly, or were in any simlar way
linked to the ultinmately-successful “Loring proposal”
(2 Debates at 678-80), under which the barriers to
| egi sl ati ve amendnents were |owered and the barriers to
initiative amendnents raised higher than in the initial
draft of art. 48.
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one like it) would be upheld in any future chall enge.

M. Wal ker, the |eading proponent of the
initiative, argued this point vigorously. 2 Debates at
26, 27, 29, 413-14. He feared that state
constitutional protections for “property” and “liberty”
woul d cause the courts to strike down workers
conmpensati on, maxi num hour, anti-sweat-shop, and
simlar laws. [d. at 737-38. “[I]t may be necessary
in order to make such | aws constitutional to amend the
Decl aration of Rights as interpreted by the court.”

Id. at 738; see id. at 739; id. at 48-49, 57-58 (M.
Wi pple); 250 (M. Harriman);? 577 (M. Wl sh).

M. Wl ker (and indeed the whol e Convention) knew
fromthe beginning that M. Cumm ngs woul d be proposing
his “judicial exclusions,” including the one addressing
“judicial decisions,” in order tolimt the

constitutional (and statutory) initiative.? M.

2% M. Harrinman referred to the Justices’
conclusion that the Legislature had no constitutional
power to authorize cities and towns to provide coal and
fuel for their residents. Opinion of the Justices, 182
Mass. 605 (1903); Opinion of the Justices, 155 Mass.
598 (1892). M. Harriman did “not criticize the
court,” only the Legislature’s failure to propose a
constitutional anmendnent in response. 2 Debates at
250. Utimtely, anend. art. 47 was adopted in 1917.

27 Evidently the matter had been di scussed in the
Commttee on Initiative and Referendum which M.
Cumm ngs chaired and on which Messrs. \Wal ker and
Youngman sat. See id. at 36 (M. Walker’'s first speech
in favor of initiative); id. at 188 (M. Youngnan,
(conti nued. . .)
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Wal ker opposed these excl usions--but only on the
general principle that the scope of the initiative
should not be |imted, not out of any fear that the
exclusion relating to judicial decisions wiuld negate a
central purpose of the constitutional initiative he so
forcefully advocated. [|d. at 36.2® Indeed, M. Wl ker
pl edged to support the initiative even if M. Cumm ngs’
proposed excl usions were approved. 1d. at 37. He
woul d not have done so had he viewed the exclusion for
judicial decisions as barring the people from anendi ng
the Constitution in response to this Court’s deci sions.

B. Debat es During Adoption of the Judicial
Excl usi ons.

M. Cumm ngs, in his speech advocating his
proposed judicial exclusions, recognized that still,
“[ulnder the initiative and referendum if the courts
declare a | aw unconstitutional we have the power to
expand the Constitution and reenact the | aw and make it

constitutional.” |Id. at 791. Plainly M. Cummi ngs did

27(...continued)
qguoting Cunm ngs’ proposal); id. at 2 (show ng
menbership of Conmittee); Pl. Br. at 25.

22 M. Wal ker opposed all of the exclusions to be
proposed by M. Cunmm ngs, because “I believe it is wse
not to make exceptions. | believe that it is wise to
go frankly before the people, and put the Constitution
and the laws in the hands of the people, and the m nute
we nmake exceptions we weaken our argunent and our
opponents will take advantage of that fact; you may be
sure of that.” 1d. at 36.
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not read his judicial-decisions exclusion as plaintiff
does here.

Nor did M. Walker. As the |eader of the pro-
initiative forces, and as an experienced |egislator and
three-ti ne Speaker of the House of Representatives (id.
at 23, 481), M. Walker was unlikely to have been
hoodw nked on such an inportant issue. To be sure, M.
Wal ker and six other nenbers of the Conmittee on
Initiative and Ref erendum opposed, wi thout argunent,
the judicial exclusions in their entirety. 1d. at 796.
But M. Wl ker expressed no fear that any of those
exclusions would limt the people’ s power to anend the
Constitution or laws in response to a court decision.
| nstead his opposition was apparently based on the
general principle, discussed above, that the scope of
the initiative ought not to be limted. 1d. at 36.
Anot her initiative supporter opposed the exclusions on
t hese sane general grounds. 1d. at 796 (M. Wl sh).

It defies belief to suggest that M. WAl ker and
ot hers woul d have stood nute had they seen the judicial
excl usions as barring use of the initiative to respond
to court decisions. As the Justices said in another
context, “The | anguage of the Amendnent requires no
such interpretation. And the proceedings of the

Constitutional Conventi on show no such intention. So
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inportant a matter woul d hardly have been passed over

in silence.” Opinion of the Justices, 308 Mass. 601,

613 (1941) (interpreting anmend. art. 63).

C. Debat es After Adoption of the Judici al
Excl usi ons.

That the drafters intended the people to have this
power is confirmed by the debate that occurred after
t he adoption of the “judicial exclusions.” The
Convention at various tinmes had di scussed and voted on
whet her to exclude the entire Declaration of Rights
fromthe operation of the constitutional initiative
process, with varying results. After adoption of the
judicial exclusions, id. at 797, another attenpt was
made to exclude the entire Declaration of Rights. |d.
at 992-96. The effort failed, due largely to the
obj ection that such an exclusion would interfere with
the people’s power to anend the constitution in
response to court decisions invalidating social welfare
legislation. 1d. at 995-96 (M. Wl ker, stating “the
whol e social welfare programwould be in danger if this
anendnent goes through”; M. Pelletier, and M.
Washburn). The Convention evidently was not reassured
by the argunent that there was no reason to fear the
Court would even nmake such decisions. 1d. at 994 (M.

Lunmus) .
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At that point, M. Merriam proposed a conpron se:
to exclude only specified individual rights as decl ared
in the Declaration of Rights fromthe initiative, not
including the protections for “liberty” and “property”
that initiative supporters feared m ght be used to
invalidate social welfare legislation. |1d. at 1000.
M. Wal ker, while opposed in principle to excluding
even the specified rights, did not strongly oppose it,
because “I suppose if we excluded these matters we
could do so w thout endangering any social welfare
program and that is the point in which it differs from
the exclusion of the [Declaration] of R ghts as a
whole.” 1d. at 1001.

Thus M. Wal ker, the | eading proponent of the
initiative, announced hinself satisfied--apparently
not wi t hstandi ng the earlier-adopted excl usion
concerning judicial decisions--that the nore limted
Decl arati on-of - Ri ghts exclusion would still |eave the
people free through the initiative to address court
deci sions hol ding | egislation unconstitutional under
the Declaration of Rights’ protections for individual
“liberty” or “property.” The nore limted exclusion
was adopted, id. at 1003, finally settling this

contentious matter, and the |imted excl usion survived
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into the final version of article 48.2°

This | eaves no doubt that the exclusion relating
to judicial decisions was not viewed as limting the
power of the people to anend the constitution,
i ncluding the Declaration of R ghts, to renove the
basis for a court decision invalidating a statute.
O herwi se, the strong objections to excluding the
entire Declaration of Rights fromthe initiative, id.
at 995-96, and M. Wl ker’s subsequent acqui escence in
excl uding those particular parts of the Declaration of
Ri ghts that would not interfere with the people’ s power

to obtain social welfare legislation, id. at 1001,

2% “No proposition inconsistent with any one of
the following rights of the individual, as at present
declared in the declaration of rights, shall be the
subject of an initiative or referendum petition: The
right to receive conpensation for private property
appropriated to public use; the right of access to and
protection in courts of justice; the right of trial by
jury; protection from unreasonabl e search, unreasonabl e
bail and the law martial; freedom of the press; freedom
of speech; freedom of elections; and the right of
peaceabl e assenbly.” Art. 48, Init. pt. 2, 8§ 2. To
avoi d confusion, it should be noted that the first
listed right, the right to “conpensation for private
property appropriated to public use,” was not one of
the constitutional “property” protections that was
viewed as a potential threat to social welfare
legislation. See, e.qg., Bogni v. Perotti, 224 Mass.
152, 154-56 (1916) (invalidating statute because it
interfered wwth | aborer’s constitutional “property
right” to sell his |abor, but not doing so based on
“conpensation for private property appropriated to
public use” provision of art. 10). Thus M. Wil ker did
not strongly oppose excluding that particular right
fromthe scope of the initiative.
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woul d have nade absol utely no sense.*

Goodri dge was based on the liberty and equality
principles of articles 1 and 10 of the Declaration of
Rights as well as the “due process” principles
understood to exist there. The drafters of art. 48, in
protecting individual rights, struck a bal ance, one
that did not include these particular protections anpong
the parts of the Declaration of Rights excluded from
the initiative process.® See supra n.29. Thus, the
Conventi on understood that, even under the judicial
deci si ons exclusion, the effect of a court decision
I nvalidating a statute on those particul ar grounds
coul d be prospectively altered by an initiative

anendnent .

% Plaintiff gains nothing fromnoting that the
judicial exclusions cane before the Convention four
nore tinmes after their initial adoption. Br. at 27; 2
Debat es at 809-12; 951-52; 970-80, 1044; 989-92. None
of those passages contains any hint that the exclusions
barred use of the constitutional initiative to respond
to a court decision. Rather, the focus was either on
t he general argunent that the courts needed no speci al
protections, or on M. Cunm ngs’ specific concern that
the “powers of the courts” exclusion mght be read nore
broadly than he had intended. |1d. at 989-91. In
contrast, M. Cunm ngs expressed no such second
t hought s about his judicial-decisions exclusion.

3% The am cus brief of the Former Attorneys
Ceneral et al., focusing on the drafters’ protection of
i ndividual or mnority rights, is fundanentally fl awed
in overlooking this point. E.g., id. at 4, 7-12, 30.
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I11. THE DRAFTERS | NTENDED TO EXCLUDE ONLY
PETI TI ONS RELATI NG TO THE “RECALL OF JUDI ClI AL
DECI SI ONS,” AND THE THI RD- READI NG CHANGE TO
“REVERSAL OF A JUDI Cl AL DECI SI ON' DI D NOT
ALTER TH S MEANI NG

_ As this Court recognized in Mazzone, the drafters
intended to exclude only petitions relating to the
“recall of judicial decisions,” a controversial 1912
proposal by Theodore Roosevelt under which, when “a
State court sets aside a statute as unconstitutional][,]
t he people are given the opportunity to reinstate the
sanme |l aw, notw thstanding the court's declaration of
its unconstitutionality.” 432 Mass. at 727-28. The
Comm ttee on Form and Phraseol ogy’ s change of this
phrase to “reversal of a judicial decision”, 2 Debates
at 952-53, “was a matter of editing that was deened to
have made ‘no change in nmeaning.’" Mzzone, 432 Mass.
at 527 & n.12 (citing 2 Debates at 959).

As shown infra, there are inportant differences
between the “recall” of a judicial decision and a
prospective constitutional anendnent altering the
constitutional basis for that decision, and reasons why
the drafters prohibited the former while allow ng the
|atter. Moreover, there are good reasons why the
Comm ttee on Form and Phraseol ogy m ght have found the
word “reversal” preferable to “recall” in describing

the limted category of petitions they intended to
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prevent--those allow ng direct votes on the correctness
of judicial decisions--which does not include the
Petition here.

A There Are Inportant Differences Between
the “Recal|” of a Judicial Decision and
a Prospective Constitutional Anendnent
Altering the Basis for That Deci sion,
and the Drafters Meant to Prohibit the
Former While Allowing the Latter.

1. “Recal | of judicial decisions”
differed from prospectively
anmendi ng the constitution.

Roosevel t’ s proposal for the “recall of judicial
deci sions” was a response to Lochner-era state court
deci sions that invalidated progressive soci al
| egi sl ati on (maxi mum hour, workers’ conpensation, and
ot her | abor-protection |aws) under state constitutional
due process clauses. The “recall” process was intended
as a quick and easy nmethod to give “to the people the
ultimate determ nati on whether a particul ar act cones
within the scope of the ‘police powers’ of the State,
and accordi ngly, whether the ‘due process’ clause as
interpreted by the court shall, or shall not, stand
permanently in the way of desirable ‘welfare

legislation[.]"” Wn L. Ransom Mjority Rule and the

Judiciary 98 (1912) (reproduced at RA 217-317). See
Mazzone, 432 Mass. at 528 n. 13 (citing Ransonis

di scussion of “recall”). Ransom s book, with an
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i ntroduction by Roosevelt, strongly advocated and
t hor oughl y expl ai ned the case for “recall.”
Ransom agreed with the Suprenme Court’s then-recent

ruling that the 14'" anendnent’s due process cl ause

|l eft roomfor states to use their “police power” to
enact laws to address “all the great public needs .
held by the prevailing norality or the strong and
preponderant opinion to be greatly and i nmedi ately

necessary to the public welfare.” Mjority Rule at 63-

64 (quoting Noble State Bank v. Haskell, 219 U S. 104,

111 (1911) (Holnmes. J.) (upholding state’s regulation
of banks to protect depositors)). The problemwas that
sone state courts refused to interpret state due
process cl auses the sane way; instead, they insisted on
vi ewi ng due process as a question of law, controlled by
precedent from past eras, and this led to invalidation
of Progressive-era | aws enacted under the police power.
Id. at 64-69. Ransomtook as a given that those state
courts should follow the federal approach and focus

i nstead on “broad question[s] of policy and fact under

the particular conditions disclosed” concerning the

‘prevailing norality’ and the ‘strong and preponderant
opi nion’ of the people as to what should be done.” |d.
at 65 (enphasis in original); see id. at 64-69.

The questi on Ransom addressed was by what net hod
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to respond when state courts rejected this approach.
How shoul d the “prevailing norality” and “strong and
pr eponder ant opi ni on” of the people be determ ned and
i npl enmented, so that the courts would not bl ock
government from “carry[ing] out the popular will on
matters of regulative policy and social justice[?]”
Id. at 68-69.

Ransom descri bed two different nmethods for the
people to respond to a state court decision
invalidating an act of a state legislature: “(1) The
nmet hod of constitutional amendnent [and] (2) The net hod
of referring directly to the people the determ nation

whet her the particular act is, in fact, within ‘the

great public needs,’” and within the sanction of the
‘prevailing norality’ and ‘strong and preponder ant

opinion,” and so not in conflict with the ‘due process’

clause.” 1d. at 98-99 (enphasis in original). The
second nmethod was called (“mscalled,” in Ransonis
view) the “recall of judicial decisions.” 1d. at 99-

100. The essential question to be put to a popul ar
vote under this method woul d be: whether a particul ar
statute should be “reinstated and continued in ful
force and effect as law, the decision of the [state’s
hi ghest court in a specified case] to the contrary

notw thstanding.” 1d. at 117.
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I n di stinguishing between a “constitutional
amendnent” and the “recall of judicial decisions,”
Ransom expl ai ned that “[u]lnder the first method, the

peopl e declare that ‘due process’ shall not prevent the

| egi slation in question; under the second nethod, they

nerely declare that ‘due process’ does not prevent it.”

Id. at 99 (enphasis in original). In other words, the
“constitutional amendnent” nethod was forward-1 ooking,
changi ng the words of the constitution so that if the
same or simlar legislation was challenged in court in
the future, the court would have to find it
constitutional. The “recall” method, in contrast,
directly substituted the people’'s view of the need and
justification for a particular |law for the view of the

court. See id. at 100 (“[a] nore accurate

characterization of the proposal . . . would be as
“direct popular re-definition of the scope of the
‘police’ or regulative powers of the State'”).

Thus, the constitutional anmendnment method woul d
not necessarily inply that the court had m sinterpreted
due process requirenents, but would nerely change those
requi renents for the future. The “recall” nmethod, in
contrast, would constitute the people’ s judgnent that
the court had m sinterpreted due process, and woul d

reinstate the very law struck down by the court.
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Ransom recogni zed that the two nethods were quite
different, and in his view the differences nmade the
“recal |” approach nore desirable. |In particular, the
“recall” mechanismwas faster and nore subject to
popul ar control than state constitutional -anmendnment
mechani sms, which required the approval of two
successive legislatures (creating del ays and
opportunities for special interests to bl ock
amendnments). 1d. at 100-01. Al so,

Ransom argued that the “recall” nechani sm was

actually nore limted and conservative--it

nerely validated a particular statute, rather

t han addi ng words to the constitution, which

m ght have nore far-reaching effects in the

future. [1d. at 140-48.

Anot her difference between the two nmechani sns
(only partly recogni zed by Ransom id. at 152) is that
“recall,” in restoring the validity of a particular
statute, would leave the legislature free to anend or
repeal that statute in the future. A constitutiona
anendnent, however, could go further. It could not
only authorize a legislature to pass a statute
enbodying a particular rule, but could actually require
that rule, by witing it directly into the

constitution, where it would be beyond the
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| egi sl ature’s power to anend or repeal. (The Petition
at issue here does exactly that.) The force and

per manence of such an anmendnent (as conpared to a nere
val idation of a particular statute) would |ikely nmake
sone voters nore cautious about supporting it.

Thus, although sone “recall” advocates descri bed
the “recall” process as a particular nethod of altering
or anending a constitution,? there are clear and
I mportant distinctions between “recall” and anmendi ng
the words of the constitution. That supporters tried
to legitimze “recall” by presenting it as nerely
anot her, “nore conservative” way of amending the
constitution, does not nean that it was generally
agreed to be a nethod of constitutional anendnent or in
any way equivalent to the usual nethod.

One coul d thus oppose “recall” of court decisions
and yet still favor the people’ s having the power to
anmend the words of the constitution to overrule,
prospectively, the effect of a court decision.

“Recall” (1) was faster and | ess deliberative, a matter

of particular significance on volatile social issues

2 E.g., id. at 123. Roosevelt, who expressed
great inpatience with “nmere legalism” id. at 3-5, went
so far as to say that whether “recall” was a nethod of
“construing” or “applying” the constitution or “a
gui cker nmethod of getting the constitution anmended” was
“a matter of nmere termnology[.]” 1d. at 14.
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such as the one involved here;®* (2) was | ess subject
to legislative control; (3) was directly critical of
the courts and their reasoning; and (4) could only
val idate a particular statute--not amend the words of
the constitution to do sonething nore, and nore
per manent (as does this Petition), which m ght nake
voters nore cautious about supporting the anmendnent.

2. The drafters of art. 48 understood

the distinction between “recal |l”
and anendi ng the constitution.

I n Massachusetts, shortly before the 1917-18
Convention, the Legislature considered two proposal s--
one sponsored by the Anmerican Federation of Labor--for
constitutional anmendnments setting up a process allow ng
the “recall” of decisions of this Court holding state
statutes unconstitutional. 1914 House Nos. 186, 1106
(copies in Addendum B hereto). Under those proposals,

t he people would vote on the question, “Shall the
proposed act [here would follow a description of the
| aw decl ared unconstitutional by the Suprenme Judicial

Court] have the force and effect of law?” 1d. § 6.

3 Had a process for “recall of judicia
deci sions” been adopted in the formsubmtted to the
Legislature in 1914, see 1914 House Nos. 186, 1106
(Addendum B hereto), a vote on whether to “recall” the
&oodri dge decision could have appeared on the Novenber
2004 ballot. The constitutional anmendnent proposed by
the Petition at issue here could not appear on the
ball ot until Novenber 2008.
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Voters would actually be furnished with a copy of this
Court’s decision, and the law itself, before voting.
Id. 8 5. |If the |law were approved by the voters it
woul d be “engrossed and bound under direction of the
secretary of the comonwealth in the sanme manner as nay
be provided by law with reference to acts and resol ves
of the general court.” 1d. 8 7. This was plainly not
a nmet hod of amending the constitution but instead a
nmet hod for the people to decide that this Court had
wongly applied the words of existing constitution and
that the statute struck down by the Court should
therefore remain in effect.

Al t hough the nationw de interest in “recall of
judicial decisions” had waned by the tinme of the
Convention,3** a few nenbers nevert hel ess expressed sone

support for the idea. E.g. 1 Debates at 478-83 (M.

Kenny).* There was consi derabl e di scussion of both
(1) whether the initiative process should extend to
constitutional anendnents at all; and (2) if so, the
prospect that it mght be used to anend the

constitution to establish a process for the “recall of

34 See Wn G Ross, A Miuted Fury 152-54 (1994)
(rel evant chapter reproduced at RA 319-33); see also 2
Debates at 191-92 (M. Youngnman).

3% Later, in opposing the judicial exclusions,
M. Kenny read from Roosevelt’s introduction to
Ransomi s book advocating “recall.” 2 Debates at 793.
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judicial decisions.”

On the first issue, as discussed supra, M. Wl ker
and ot her proponents of the “constitutional initiative”
argued that it was needed in order to renedy the
possibility that this Court m ght invalidate sone
progressive social welfare law. On the second issue,
however, nmany nenbers of the Convention, including M.
Wal ker hinmsel f, spoke out against the possible use of
the constitutional initiative to “recall judicial
decisions.” 2 Debates at 9 (mnority report opposing
creation of initiative), 190-93 (M. Youngman), 228,
229 (M. Kinney), 229 (M. Wil ker), 259, 267, 268, 269
(M. Powers), 401 (M. Hibbard).

These nenbers--both supporters and opponents of
the constitutional initiative--were clearly concerned
about establishing a process for “recall of judicial

deci sions,” but they recognized, to varying degrees,
that the constitutional initiative itself was distinct
fromthat process of “recall.” The constitutiona
initiative, if adopted, m ght be used, anobng ot her
ways, to pass an anendnent setting up a “recall”
process, but it was not itself a “recall” process.
E.qg., id. at 269 (M. Wal ker). The one exception was

M . Youngman, who opposed the constitutional initiative

entirely, id. at 15, and thus attenpted to discredit it
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by arguing that it was no different fromthe | argely-
di scredited idea of “recall.” 1d. at 190-93. Even M.
Ki nney, however--anot her opponent of the constitutional
initiative, 1d. at 226--argued not that the
constitutional initiative was synonynous w th, but
nerely that it was “in effect” the same as, “recall.”3¢

M. Kilbon, in contrast, sharply disputed this
conparison, calling it “not an argunent, but a shriek.”
Id. at 560 (disagreeing with the “[t]wo gentleman from
Boston,” M. Youngman and M. Kinney). M. Wl ker, who
strongly favored the constitutional initiative,
expressly opposed “recall of judicial decisions” and
obj ected to being characterized as supporting it. 1d.
at 228-29. He consistently distinguished the two
concepts, as did M. Powers and M. Hibbard.?

Finally, M. Cumm ngs recognized the distinction,

when he proposed the exclusion of petitions relating to

% |t is not surprising that two nenbers who
opposed the constitutional initiative inits entirety,
woul d seek to discredit it by rhetorically identifying

it with “recall.” This was sinply the mrror imge of
the tactic used a few years earlier by supporters of
“recall”, who sought to legitimze it (see supra) as a

“nore conservative” formof constitutional anendment.

37 See id. at 269 (M. Wal ker recognizing, in
response to M. Powers, that under constitutional
initiative, an amendnent providing for the “recall of
judicial decisions” could be proposed and adopt ed).

M. Powers opposed the constitutional initiative not
because it was a “recall” process, but because it could
be used to set up such a process. 1d. at 259, 267,

268. M. Hibbard did likewise. 1d. at 401.
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the “recall of judicial decisions” while at the sane
time expressly recognizing and lauding the idea (in a
passage al ready quoted above) that the initiative could
be used to anend the Constitution and | aws in response
to court decisions. |d. at 791. M. Cunmm ngs stressed
that nothing in this power would i nvade the judici al
field or inply criticismof the Court’s decisions as
“wrong”--rather, the power was essentially |egislative,
and necessary because the Legislature could not be
trusted to take pronpt action to change the
constitution or laws in response to such court
decisions. |d. at 793, 795; see id. at 597-98.
Thus there is no reason to conclude that the
Convention as a whole equated “recall of judicial
deci sions” wth amending the constitution by initiative
petition in response to a court decision, or that, in
rejecting the former, the Convention nmeant to prohibit
the latter.
B. The Change from “Recal | of Judici al
Deci sions” to “Reversal of a Judicial

Deci si on” |s Understandabl e and Made No
Change i n Meani ng.

The Conmittee on Form and Phraseol ogy’ s change of
“recall of judicial decisions” to “reversal of a
judicial decision” is understandable as a change that

m ght be clearer to the voters but did not affect the
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meani ng of the exclusion. See Mazzone, 432 Mass. at

527 & n.12.

The phrase “recall of judicial decisions” was
cont enpor aneousl y recogni zed as a confusi ng m snoner.
Roosevelt hinself said as nuch to Ransom

Roosevelt confided to the New York attorney
WlliamL. Ransomin April [1912] that the
use of the term recall was “unfortunate.” He
expl ai ned that he had used the word “as an
argunment to show nmen who wanted to recal

j udges that what they really neant nine tines
out of ten was that they wanted to change the
deci sion of the judges on a certain
constitutional question.”

Ross, A Muted Fury 142-43 (RA 327) (enphasis in

original; citing letter from Roosevelt to Ranson); see

Majority Rule at 107. Publicly, Roosevelt “later nore

accurately referred to his proposed procedure as a

referendum” A Muted Fury at 143 (citing Roosevelt’s

introduction to Majority Rule at 10).

Ransom in Majority Rule, agreed that the proposal

had been “m scalled the ‘recall of judicial
decisions,’” and argued that a nore accurate
characterization would be a “‘direct popular re-
definition of the scope of the ‘police’” or regulative

powers of the State[.]” Mijority Rule at 99, 100; see

id. at 107-09, 113 (“recall” was a “catch-phrase” that
“unfortunately lent itself to ... msrepresentation”).

However, neither Roosevelt’'s term “referendunt (which
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had a particular and very separate neaning el sewhere in
art. 48), nor Ransom s | engthier phrase, would have fit
well into the excluded matters section of art. 48.

On the other hand, the term“reversal” was al so
used widely in describing Roosevelt’s proposal.
Roosevelt hinself, in a 1912 speech that “created a
greater political sensation than his entry into the
presidential race,” stated that under his proposal, if
t he people voted that “the judges’ interpretation of
the Constitution is [not] to be sustained,” then “the

decision is to be treated as reversed . . . .” A Mited

Fury 135 (RA 323) (enphasis added). President Taft (an
opponent of recall, whom Roosevelt sought to unseat in
the 1912 presidential election) declared in a 1912
speech that Roosevelt’ “proposed nethod of reversing

judicial decisions . . . lays the ax at the foot of the

tree of well-ordered freedoni.]” 1d. at 130 (RA 321)
(enmphasi s added). |ndeed, Wbster’s 1913 dictionary,
inits “Departnment of New Words,” used the term

“reversal” to explain “recall of judicial decisions”:

Recall, n. (Political Science) (a) The
ri ght or procedure by which a public
official, commonly a | egislative or executive
official, may be renoved fromoffice, before
the end of his termof office, by a vote of
t he people .

(b) Short for recall of judicial decisions,
the right or procedure by which the decision
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of a court may be directly reversed or
annul | ed by popul ar vote, as was advocat ed,
in 1912, in the platformof the Progressive
party for certain cases involving the police
power of the state.

Webster's Revised Unabridged Dictionary at p. 2007

(1913) (enphasi s added).

G ven the acknow edged i naptness of the term
“recall”--a termnore usually applied to governnent
officials, as it was el sewhere in the judicial
excl usi ons thensel ves--and given the high-profile use
of the term*“reversal” as an alternative, it is not
surprising that the Coommittee on Form and Phraseol ogy
changed “recall” to “reversal.” The Conmmttee could
easily have seen the term“reversal” as nore
conprehensi bl e and | ess confusing to the average voter.

That this change did not signal any attenpt to
prohibit initiatives responding to court decisions is
clear not only fromthe Commttee chair’s statenent
that the redraft nade no change in neaning, 2 Debates
at 959, but also fromthe subsequent remarks of Messrs.
Wal ker and Cunmings. The Conmittee chair acknow edged
M. Wl ker as one of the nmenbers who “ha[d] hel ped the
commttee so nmuch in its work.” 2 Debates at 960. M.
Wal ker congratul ated the cormittee “for the excellent
work that conmttee has done. This measure is

consistent; it is well-worded; it is clear
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Id. at 985. Plainly M. Wil ker would not have said so
if he viewed the change from“recall” to “reversal” as
in any way inperiling what was to hima critical
feature of the constitutional initiative.
Simlarly, M. Cummngs, to whomthat feature was
al so essential, found no fault with the change from
“recall” to “reversal.” Notably, M. Cumm ngs was not
perfectly satisfied with the draft as reported by the
Conmittee--he was still concerned that the “powers of
courts” exclusion was too broad, and he attenpted
unsuccessfully to narrowit. 1d. at 989-91. But he
expressed no concern about the Committee’ s slight
rephrasing of his “judicial decisions” exclusion.
Surely he woul d have done so had he thought that the
rephrasi ng narrowed the scope of the constitutional
initiative in such an inportant and controversial way.
Finally, the change fromthe plural to the
singular--from*“recall of judicial decisions” to
“reversal of a judicial decision”--signaled no intent
to adopt the neani ng advocated by plaintiff here (Br.
at 22 n.13). The singular formulation could have been
seen as preferable in that it nore clearly prohibited

an initiative to reverse a particul ar deci sion®® as

3% Thus it prohibited an initiative for a | aw
providing, e.qd., “Notw thstandi ng the decision of the
(conti nued. . .)
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well as an initiative to anend the constitution to
establish a general process for the reversal (or

recal ) of decisions.?*

38(...continued)
court in X v. Y declaring unconstitutional chapter ###
of the acts of 19##, such statute shall remain in ful
force and effect.” The Attorney Ceneral interprets the
exclusion as barring such laws to reverse (or recall)
i ndi vi dual decisions. See RA 141 & n.1. Such an
exclusion is not made superfluous by art. 30, because,
al though art. 30 could be used to invalidate such a | aw
if it appeared on the ballot and were approved by the
peopl e, see art. 48, Init., pt. 2, 8 2 (“The
limtations on the |egislative power of the general
court in the constitution shall extend to the
| egi sl ative power of the people as exercised
her eunder”), neasures that violate art. 30 are not per
se excluded fromthe initiative process at the outset.
Thus, absent the “reversal of a judicial decision”
exclusion, a |aw such as the one descri bed above could
be proposed by initiative petition and could create the
very type of political debate about the correctness of
a court decision that the drafters sought to avoid.

3% The singular formulation still prohibited an
amendnent establishing such a process. The full text
bars any neasure that “relates to . . . the reversal of
a judicial decision.” An initiative anendnment to set
up a reversal-(or recall-)of-decisions process would
still “relate to” the reversal of a judicial decision
because it would enable the reversal of any judicial
decision that fell wthin the scope of the process.
This aspect of the exclusion is not in any way nade
superfluous by art. 30 (contrary to plaintiff’s
argunent, Br. at 19 n.10), because art. 30 (1) does not
prevent a reversal/“recall” initiative amendnent from
going on the ballot and generating criticismof the
courts; and (2) could not be used to invalidate, post-
adoption, an amendnent inserting constitutional

provi sions (such as a reversal/“recall” process), on
the ground that those provisions were in tension or
conflict with art. 30 principles. |If two provisions of

the constitution conflict, the | ater-adopted controls.
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C. The Attorney CGeneral’s Interpretation of
the Exclusion is Hardly “Novel.”

There is nothing “novel” about the Attorney
Ceneral’s interpretation of the exclusion as not
barring prospective changes in the constitution or |aws
in response to court decisions. Pl. Br. at 43-44. As
to changes in the constitution, in 1991, an internal
Attorney Ceneral’s Ofice nmenorandum reconmendi ng
certification of the proposed constitutional anmendnent
for a graduated income tax referred to the views of M.
Cumm ngs, as the proponent of the exclusion, to the
effect that the people would retain the power to “anmend
the Constitution or the | aws upon which a decision is
based so as to lead to a different result in the
future.” See Addendum C hereto.*® As discussed supra,
t he proposed anmendnent woul d have overturned the
prohi bition on a graduated incone tax recogni zed in

Mass. Taxpayers Found., 398 Mass. at 46-48;

neverthel ess, the Attorney Ceneral certified it.

As for initiatives ainmed at prospectively changi ng
the | aws underlying court decisions, internal Attorney
General’s O fice nenos have repeatedly interpreted the

“judicial decision” exclusion as not barring such

40 This Addendumis included pursuant to a
Stipulation (or in the alternative a Mtion) dated
March 30, 2006 and filed with this Court.
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petitions. RA 179 n.6 (from 1989), RA 186 n.1 (from
1989), RA 191-92, 194-95, 198-99 (from 2002).* See

al so RA 161.

CONCLUSI ON

For the foregoing reasons, the Court should
conclude that Petition 05-02 is not barred by the
“reversal of a judicial decision” exclusion and should
remand the case to the county court for dismssal of
plaintiff’s clains.

Respectful 'y subm tted,

THOVAS F. REILLY
ATTORNEY GENERAL

Pet er Sacks, BBO¢ 548548

Assi stant Attorney Ceneral

One Ashburton PI., Rm 2019

Bost on, MA 02108- 1598

(617) 727-2200, ext. 2064
Date: April 3, 2006

CERTI FI CATI ON PURSUANT TO MASS. R. APP. P. 16(k)
I certify that the foregoing brief conplies with all rules of

court pertaining to the filing of briefs, including, but not
limted to, Mass. R. App. P. 16, 20.

41 The sole exanple of a certification
reconmendati on meno not setting forth this
interpretation is from1999. RA 213 n.3. The parties
have stipul ated that the author and recipients of that
menor andum were not, at the tinme, aware of the prior
menos on the judicial decision exclusion, which
referred to M. Cunm ngs’ views. RA 33-34 11 13(d),
14, 15. In any event, such nenos are for discussion
pur poses and do not always set forth the conplete or
final analysis used by the Attorney General in deciding
whether to certify a petition. RA 34 T 15.
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A DDENDUM

Mass. Const. anend. art. 48,
Init., pt. 2, § 2

1914 House Nos. 186, 1106

Certification Meno for Initiative Petition
No. 91-22 (G aduated |Incone Tax)



