THE STATE OF NEW HAMPSHIRE -
SUPREME COURT

Docket No. 2006-0432
Patricia Bedford and Anne Breen
V.

New Hampshire Community Technical College System
and New Hampshire Division of Personnel '

BRIEF FOR NEW HAMPSHIRE COMMUNITY
TECHNICAL COLLEGE SYSTEM AND
DIVISION OF PERSONNEL

N.H. COMMUNITY TECHNICAL
COLLEGE SYSTEM AND DIVISION
OF PERSONNEL - :

Kelly A. Ayotte
. Attorney General

November 15,2006 , " Michael K. Brown |
N ~ Senior Assistant Attorney General
- Civil Bureau -
33 Capitol Street
Concord, N.H. 03301-6397
(603) 271-3650

“ (15 Minutes)




" TABLE OF CONTENTS ~— " ===

Page
TABLE OF AUTHORITIES........c..oorvmee. S -
ISSUE PRESENTED......... oot R o L
STATEMENT OF THE CASE ..cccoorooreesoeomosesssssssisssonns oot 2
STATEMENT OF FACTS ..o ieoniesosssssrssssssessssses oo sosssnstossosese 3
_ SUMMARY OF THE ARGUMENT ..o 6
ARGUMENT .ot 8

I. - THE PETITIONERS ARE NOT ENTITLED TO THE BENEFITS THEY
- SEEK WHICH ARE PROVIDED EQUALLY TO ALL STATE ,
EMPLOYEES REGARDLESS OF SEXUAL ORIENTATION. ......... e 8

A. Petltloners Are Not Statutonly Entitled To The Benefits They Seek. e 9

B.: The State’s Health Benefit Statute And Administrative Rules Are
Applied Equally To All State Employees And Do Not Authorlze o
The Benefits The Petitioners Seek. ............... e 13

C. The CBAIs Applied Equally To All State Emponees And Does
~ Not Authotize The Benefits The Petitioners Seek. ......ocovvvsevrinnnnrnneee. 15

D. The Leglslatlve Hlstory Of RSA 354 A:7 And RSA 21-L:52 Does
Not Support The Petitioners” Theory Of The Case. ......c.ovveerrrerererrrvennnns 17

IL A MAJOR.ITY OF THE CASE LAW DOES NOT SUPPORT THE
PETITIONERS’ POSITION THAT THEY ARE BEING DISCRIMINATED

AGAINST. ..ottt s ees e msseseesesensens - 20
A. The Petitioners Did Not Suffer Disparate Treatment. 22
VB The Petitioners Do Not Suffer Disparate Impaet ......... 23
. THE STATE’S POLICIES ARE CONSTITUTIONAL UNDER BOTH _
STATE AND FEDERAL CONSTITUTIONS ...... s 32
CONCLUSION.................................'...._..........., .......................................................... .34

APPENDIX....cooccmsmmriscoricnssscsmsssosssssssasmsssssssssss s ensssssssssssesssesssocessssssnenss 36



-ii-

“————"TABLE OF AUTHORITIES

Page
_ Cases .
Alaska Civil Liberties Union v. State bf Alaska, 122 P.—3d-78 1\ (2065) .................. 29,30
Appeal of dnn Miles Builder, 150 N.H. 315 (2003) oo 9
Appeal of Granite State Electric, Co., 121 N-H. 787 (1981).cc.rcrec. i 8
Balke v. City of Manchester, 150 N.H. 69 (2003) oot 11, 19
Beaty v. Truck Ins. Exchange 8 Cal Rpter. 2d 593 | ' _
(Cal. ApP. 3 Dist: 1992).convrvtrestsisssssiisiimnsssesvcn Xy 27,32
; Baard of Selectmen v. Planning Bd 118 N.H. 150 (1978).cceocrrerrinnee. rrvenrenes 12
. Bowers v. Hardwick, 106 S. Ct. 2841 (1__986) ........................... ..................... S 34
Braatz v. LIRC, 496 N.W.2d 597 (Wis. 1993) o 29,32
* Carson v. Maurer, 120 N.-H. 925 (1980) ............ ..... S et 32
Cleburne v. Cleburne szmg -Center, Inc., 473 U.S. 432 (1985).uccveieirercircnnanas 32,34
. Connors v. C_ity of Boston, 430 Mass. 31 (1999).......... ekt eee et 31
E.D. Swett, Inc. v. NH Commission for Human Right_‘s, 124 N.H. 404 (1984) ............ 8
EEOC v. Steamship Clerks Union, Local 1066, 48 F.3d 594
(15t Cir. 1995) ..evormnenn.. e st eneeen et s s s e 21,27, 29
'E_'mond v. NH. Dep't of Labor, 146 N.H. 230 (2001) .......... ................................... 33
Estate of Cargill v. City of Rochester, 119 NH. 661 (1979)......cccoerevceesscoeerscressn 32
7 Griggs v. Duke Power Co., 401 US 424,91 S.Ct. 849, 28 L.Ed.2d 158 (1971)....... 22
Hamby v. Adams, 117 NH 606 (1977).cvivivrierinnnrirnie s SO . 13
‘Hansel v. City of Keeln.e, 138 N.H. 99 {1993) ...ooviririiriererinecnmnie st e 13
Hinman v. Dept. of Personnef Adetinistration-, |
167 Cal. App.3d 516 (1985) ...cconnvcreinines ettt e s 24,25,26

Inre: Sandra H., 150 N.H. 634 (2004) .......oconvviiiviimncmmnnincniricnns e ———— 33



-iii-

International Bhd. of Teamsters v. United States, 431 U.S. 324 97 S. Ct 1843
52 L.Ed.2d 396 (1977).cocvcermereiereeereenieenrerssenenso e el 27
Kalloch v. Board of Trustees, 116 N.H. 443 (1976)...............T ........... SRR
Levm V. Yeshzva Umversny, 754 N.E.2d 1099 (NY. 2001)29, 30
Lilly . City of Minneapolis, 973 P24 717 (Colo. 1998).......ovirr —TY
Madeja v. MPB Corp., 149 NLH. 371 (2003) wcovveriiirienann e ............... 20
McDonnell Dougles Corp. v. Green, 411 U;S. 792 (1973) ccovcrcncrcnnennns ............ .. 20 |
McGraw v. Exeter Region Coop. Sch. Dist., 145 NH 709 (2001).......‘7....-........... ........ 33
Michael M. v, Sonoma County Superior Court, 450 U.S. 464 (1981) ............. ....... 33.
. Millerv. CA Muer Corp, 43 FEP 1195 (Mich, 1984)........coccovrverevrerennns 27
N.H. Dep 't of Health & Human Servs. v. Bonser, 150 N.H. 250 (2003) ......cccceveuneen. 10
Niemiec v. King, 109 N.H. 586 (1969) oo e .28
~ Norman v. Unemployment Ins. Appeals Board, 34 Cal.3d at P. 8 ............................ 27
Opinion ofthe Justzces 129 N.H. 290 (1987) ...... 32, 34
 Petition of Public Serv. Co. Of NH., 130 N.H. 265 (1988) ervvoereecr s 12
| Phillips v. Wisconsin Personnel Board, 167 Wis.2d 205 (1992). ............. ......... 25,26
Phillips v. Wisconsin Personnel Com'n. 482 N Ww.2d 121 (Wls App. 1992),,......,.-..24
" Robinson v. Polaroid Corp 732 F.2d 1010 (1‘“t Cir. 1984) e e .28
Ross v. Denver Dept. of Health and Hospztals 883 P.2d 516 : '
(Colo.Ct. App. 1994) oot et o e .24,25
Rutgers Council of AAUP Chapter.s' v. Rutgers, the State Unzverszty, -
298 NLJ. Super. 442 (1997) c.oeeerecieereeirieenie s eseseesasss e e e eienenseennes ..26,31,32
Starr v. Governor, 151 N.H. 608 (2004) verirarer e et eereerenenen 12
State Employees Ass’nv. N.H. PELRB, 118 N.H. 885 (1978) e 12
Tanner v. Ore. Health Scis. Univ., 157 Or. App. 502 (1998) ..cvvvrrvemmrrnrenrrerneeennions 30

United States v. Rutherford, 442 U.S. 548 (1979)....vvvvveveomeeeereoeeresoscereenseeren 13



-1v~

 Walker v. Exeter Région Co=op. School Dist; 284 F.3d 42 (2002)....ccovscvicrrricren 33

Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 108 S.Ct. 2777, , |
101 L.EA.2d 827 (1988).eucucrrrvreerveeemrereeresssssssnssesssssessssnens ererere e e 27

Statutes .

' 2A C. Sands, Statutes and Statutory Construction

§49.09 at 400-01 (4th ed. rev. 1984) woccvvvvrvovvnivnsin S —_— RS 13
2A Sutherland on Statutory Construction §51.03 (1972) ............................... et 12
B2 US.CA. § 20008, €1 SEG v 22, 27, 28
Chapter Law 108 (1997) oo et PASSIT
 Chapter Law 108:1 (1997) oo ) 18,22,31
Chapter Lan 108:17.... ......................... F OV R PP UU USRI RSSO 31
Chapter Law 108:9.........c.......... .................................... rerverenrserrasens 31
- Civil Rights Aét 0f 1964, § T01, €f Seq..oommiiverriirinirinirerisniinsinieens 27,28
'RSA 188-F: R SR — SO et 3
RSA 21T et e 17
'RSA 21-T:27-28cco oo S, i 10 |
RSA 21-L:30....ccirvcrreenimnearenienne S S cerrress st passim
RSA 21-L42 ccoveeecsiecrrennnerenisonsereaseessssesesssesssassssssasssassssssssnssssnns e 3,10
RSA 21-L43 e, e T RS 13
RSA 2152 iieteseeese s st s essssstasassssessesssesnssasssessesesesasnesicsmssasssssens 6,17,18
RSA 273A oo e oo a5, 15,16
RSA 273-A3 orversceerisnneessssses s — NN b
RSA 273-A0 1ooroeoeoeeeeeeeeeeeeeeeeeeeeeeeseeseseeeeseeseesestreesssessessosseneesenesbeseessesesssesse s 12, 15, 16
| RSA 354-A i, ............................................. passim

RSA 354-A:7 coeorreeeereesrecerereereeene e ee ettt 6,9,17,20



RSA 354-A:21 covoovvrreerscreeercsirencaeessserens ....... B

RSA354-A22 oovvvrevirreciiniinnenn e AR AR . 2

RSA 457, €0.56q. v st ettt 28

Title VII ......... .................... . ......... - ...passim .
Other Authorities o

Catherine L. Fisk, ERISA Préernption of State and Loéal Laws on Domestic
Partnership and Sexual Orientation Discrimination in Employmcnt 8 UCLA

~ Women’s L.J. 267 (1998) at 277- L E— revtereasnaseerssanesnesesssenes 31
Co]lectl_ve Bargaining Ag‘rgement § 11.2.2 ...... it creererenrenes wersmrinnnnesienn 17
Coileétive'Bafgaining Agreement § 4.2 ........ OO SUSUUE UTUTTOTO S 15
Collective Bargaining Agréement §4.23 .. T ..................... .1-5 '
Collective Bﬁrgaining Agreement At § 112 e e e e 17
Collective Bargaining Agreement at §11.2.1 ........... ........ .17
House Journal, March 19, 1997 at p. 525 ....ceooccvvermnivienn ............ '18, 31

E:;nate Commzttee on Intemal Affairs, Minutes, Aprtl 29 1997 atp. 3ueinirciieneenee 19
Senate.]ournal May 6, 1997 at P. S18 ... cesenennenns 18

Rules
PEr 1204(C).vvereverrreereeesserre s e seeenenene e et 23

Per 1204(d) cveverrrverenens et sssra e sre e S eeeereeemme s ereene 23



-1-

 ISSUE PRESENTED
Whether the Superior Court erred when it reversed a finding of no probable cause made by
the Commission for Human Rights regarding a claim of disc_rirnination based on sexual orientation

~ brought by two lesbian state employees after beiﬁg denied benefits provided to married state

employees but not to unmarried state employees regardless of sexual orientation.
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STATEMENT OF THE CASE
The Petitionérs below brqught their complainfs of discriniination tb the New
Hampshir_g Commission for Hufnan Rights (‘;Comnlission”). -The Commission f'ou'nd'no-
probable causé.' Petitidners appealed to the Merrimack County Superior Court .pursuant
tc; RSA 354-A:22 and _thét.couﬂreversed the findings of the Commissi-'(_)n', t_haf the
Petitione'rs had been disparately 'treated and impacted by the Sta%e’s poﬁcy. This apfeal '.

followed.



k
Eﬁ.
I

STATEMENT OF FACTS

The facts in this matter are undisputed. S. App.! 38-40. The Petitioners® below,

Patricia Bedford and Anne Breen, (“Petitioners,” or “Bedford,” or “Breen”) are state

* employees who work at the New Hampshire Technical Institute in Concord (“NHTI”), an

educational institution which is part of the New Hampshire Technical College System. S.

App. 38-40.

Co-respondent3 below, New Hampshire Technical College System (“NHCTCS”) isa

~ state agency created by the State of New Hampshire to provide, within its ﬁnancml ab111ty,

for the preparatlon of youth and adults to engage in employment as technicians a.nd skilled
workers and for continued higher educatlon to the mutual benefit of those persons, business
and industry, and the general economy of the state. S. App. 38-40; RSA 188-F:1.

Co-respondent Division of Personnel (“Division”), is a division of the New

- Hampshire Department of Administrative Services, also a state agehcy. S. App. 38-40. The

Division is the State’s cehﬁal human resources authdrity for all state agericies with
reépohsibility for position classiﬁcatiqh, compensation, personnel rules deve;lopment and
ox}erseeing the admi_nistration of all employee benefit programs except for the State’s
retirement system. S. App. 38-40; RSA 21-1:42. The Division is also responsible for labor
contract negotiations by providing as_sistanceto the Gm}emor and the State Negotiating

Team, among other things. S. App. 38-40; RSA 21-1:42.

i

""References to' “S. App. ___” refer to the appendix to the State’s bnef

References to “Petitioners” are to Appellees Bedford and Breen.

3 References to the “State,” “Respondent,” or “Co-respondent(s)” refer to the New Hampshire Technical College
System (“NHCTCS”) and the Division of Personnel (“Division”), a division of the New Hampshire Department of
Administrative Services both of which are state agencies.
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The State below asserted thatmeither state agency discriminates on the basis of age,

sex, race, color, marital status, physical or mental disability, religious creed, national 'origin .

or sexual orien_tation. S. App. 38-57.
’ The Pétitioners, in their charge of discrimination filed wﬁ:h the Co‘fnmissiori, stafe that
each are le'sbiansrwho have been in alloving and committed relationships With their safne-sek '
_parthers_ for years. ‘S. App. 38-40. In Breeﬁ’s case, her partner is th;a birth rﬁother of a child
they'ré.isga tb_gether. S. App. 38-40. | |

As state employees, each are entitled to ce_rtain benefits which include }iealfh and -
dental insurance, sick time, dependant care and bereavemeﬁ_t 1eave. S App. 38-40. Theré
-are nd allegétions in either Bedford’s of Breen;s complaint that, és single staté employees,
- they 'arc being denied benefits tyﬁically provided to unmarried state employees. 'Th¢ |
Petitionérs allege that the State has digcrihlihated against them By:denying' them certain
er_n'poninent benefits as thos;e benefits relate to their séme-'sex domesti'c partﬁer and, in
Breeﬁ’s casé, the child she rais_es‘with her partn.er due to h;ar séxual orientation. . App. 38-
40. Speciﬁéally, they complain that due to their sexual orientation they are un_able: a)to -
provide their same-sex domestic partnef with health caré and dental benefits afforded.
married state employees; b) to provide health care and dental' benefits for fhe child of their -
domestic partner; c) to use accrued and unuséd sick leave as sick dependent leave fdr the
purpose of caring for their domestic partner;s child;_ and d) “éhou]d the situation arise,” are
unable to use eaméd sick leave as bereavement leave due to the administrative rules of the
Divisi-on and the -Colle'ctive Bargaining Agreement (“CBA”) éntered into betwéen the State

and the State Employee’s Association (“SEA” or “union”). -S. App. 38-40.



o T N S

-5-

: The Petitioner_s brdught their cemplaints against their employer and the Division rtd_
the Commission which found no probable cause. . App. 38-40.
| It is conceded that nelther Petltloner receive the beneﬁts they seek in thlS case. There
is also no dispute that, as state employees, the Petitioners receive the same benefits similarly

situated unmarried state employees receive. S. App. 38-40. Likewise, in Breen’s case, |

because the child she shares with her domestic parther-is not her child, biologically or

- adopted,* she was unable to provide that child with health care or dental benefits typically
pr_ovided through her state empleyee benefit package. S. App. 38-40. These benefit

' lmntatlons are apphed equally to all unmarried state employees regardless of sexual

orientation. S. App. 38-40.

As classified state employees, the Petitioners are exclusively represented by the State
Employees’ ASsoeiation (“SEA"’); S. App 38-57. The SEA, tegether with the State, |
negotiated a contract that ie binding on the parties and delineates_the rights and benefits of all

classified employees.® S. App. 38-40; RSA 273-A.

*Since this matter was first litigated, it is believed Breen has adopted the child and is, as are other sitm'larly situated

state employees, able to provide health care and other benefits to her adopted child.

*The Petitioners are members of the SEA and, as a result, have acquiesced to and are obligated by law to their
representation and are bound by the contract they ratified. Even if they were not members , they would still be
bound to the CBA and its terms. RSA 273-A.
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'SUMMARY OF THE ARGUMENT

The Pgtition'ers in this cése, two lesbian state employees, are nof entitled to the
benéﬁts they sgck simply bec'aﬁse'théy are nét mérfied. As unmarried state employees they
are being ‘treated: jlist like all other unmarried state employees regardless of their inability fo

get I_harried or their sexual orientation. |

‘New Hampshire’s antidiscrimination statute does not offer protections to those

cla1mmg ;o be cienied emplo.yee benefits while asserting diécrimipation oh-the basis of se_xual
orientation.. In this case, both the antidiscrimination statute and the statutes that define Stéte _
Vemployee benefits afe being applied equally to all state employees. So too are the
.admjnistrati've rules and collective bargaiﬁing agreement that govern stater employee beneﬁts,
Thus; aﬁ unmarried emplo_yegs are be.ing tfeéted similarly l'regardless of éexual orientatién.
Title VII and tﬁe analysis used by the courts in Title VII céées is not applicable._
FUrthef, RSA 354-A:7 and RSA 21-1:52 do not support the.Pet_itioners’ theory of ;che case
because those statutes were never intended to permit the so'ught-aﬂer benefits lto go to
unmarried state employees. Further, sexua]. orientation protectiqns undex_' the
antidiscriminatiqn statute aré not 'as broad as the Petitionérs' claim. Aé a result, the
Petitioners are not being disparately treated or impacted.. : Thé 1ﬁajority of case -law does not
suppoﬁ their posiﬁon and the court _bélow erroneously relied on minority oi)inion cases when

rendering its decision.
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’-’I‘ai'siﬂjrffhé'Uﬁ'iféd"Sfates and New Haifipshite Constitutions dre not offended by -
treating all unmarried state empl_oye_es similarly even if that means denying unmarried

heterosexual and homosexual state ‘employe_e benefits provided to married state employees.
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ARGUMENT -

L. THEPETITIONERS ARE NOT ENTITLED TO THE BENEFITS THEY
SEEK WHICH ARE PROVIDED EQUALLY TO ALL STATE EMPLOYEES
REGARDLESS OF SEXUAL ORIENTATION, |

The State appeals a decision of the Merrimack County Superior Court after it decided -
~ an appeal from the Commission for Human Rights pursuant to RSA 354-A:21. In that

appeal, the Petitioners arguéd, among other things, that they were the victims of disparate

~ treatment aﬁd disparate impact beéause they were disqualified from-certain 't_ampld')km_ent | |
benefits because they were unmafried énd unable to marry under New Ha:ﬁps‘hire iaw. -The
‘State disagrees arguing, in part, that the Petitionefs do not qualify for the disputed benefits
they'seek, that the protections offeréd under fhis State’s- antidiscrimination does not extend to
the sought-after benefits and they are not being disparately treated or impacted'because-
.m.a.n*iage is a proper qualifier and all unmarried state employees are b’eing treated e_qu'aHy-
under the law. In épplying these facts to the law, the court-below erred and the finding of no
probable céu_ise made by the Corhnlission should be upheld.

In sﬁpeﬁor cdurt proceedings there is a presumption that the Commission’s finding
are prima facie lawful and reaSbnaBle, and shall not be set aside éxéept for errors of iéw
unless the court was persuaded, by a clear preponderance of the evidencé, that the order was
unjust or unreasonable. E.D. Swett, Inc. v. NIIL Commis&ion foi Human Rights,: 124 N.H. |
404, 408-9 (1984)." One way a party may meet its burden of Showing that aﬂ order is qnjust
or unreasonable is to demonstrate that the record contains no evidence to sustain the order.
Appeal of Granité State Electric, Co., 121 N.H. 787 (1981). The facts of this éasc, as argued

before the Commission and the Superior Court were undispu{ed.
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A Petit’_iohers‘ Are Not Statutorily Entitled To The Bénefits They Seek, -

The Petitioners, openly lesbian women, are not being discriminated against due to
their sexual orientation. The Petitioners assert that they are being discriminated against in
* violation of RSA 354-A:7. The relevant portion of RSA 354-A:7 became law upon the -
passage of Laws 1997, ch. 108. Its statement of intent provides “[wlhile the State of New
Hampshire does not intend to promote or endorse any sexual life style other than the
 traditional marriage-based famiiy, the legislature recognizes the need to provide protections
in certain areas to individuals on account of their sexual orientation” (emphasis added).
~ Laws 1997, ch. 108:1. These certain areas do not include the employee benefits sought after
by the Petitioners for their same-sex partners. Sexual orientation “means having or being
percelved as'having an ‘orientation for heterosexuahty, blsexuahty, or homosexuality.” Id. at
108:2. Thus, the law treats homosexua]s and heterosexuals equal]y
‘RSA 35_4-A.7 states that “[i]t shall be an unlawful discriminatory practice:
L. For an employer, because of the age, sex, race, color, marital status,
physical or mental disability, creed, or national origin of any individual,
to refuse to hire or employ or to bar or to discharge from employment
such individual or to discriminate against such individual in"
compensation or in terms, conditions or privileges of employment,
unless based upon a bona fide occupational qualification, In addition,

no person shall be denied the benefit of the rights afforded by this
paragraph on account of that person’s sexual orientation.

RSA 354-A:7.

The issue before this Court 18, in the first 1nstance one of statutory constructlon This
Court is the final arblter of the mtent of the legislature as expressed in the words of the
statute considered as a whole. Appeal of Ann Miles Builder, 150 N.H. 315, 31 8 (2003).

When the issue raised presents a question of statutory construction, the Court should begin
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. its analysis with an examination of the statutofy language. Id. The Court should not
consider words and phrases in isolation but rather within the context of the statute as a
whole. N.AH. Dep't of Health & Human Servs. v. Bonser, 150 N.H. 250, 251 (2003). ‘This
will enable the Court to better discern the Legislatu're’s intent and to,interpret' statutory
language in light of the policy or purpose sought to be advanced by the stafutory scheme. Id
The _Petitionefs' urged the court below to interpret this State’s antidiscrimination
' "'statute‘in‘isqlatinn-withouttaldng*all-of-t—he-relévant--statues--and-l-aw into coﬁsidérafion.
_Sirm'larly-, the court took them out of context and stretched the application of the
antidiscrimination statue far beyond its intended affect.

The Division of Personnel is the State’s centralized human resources authority for all
state agencies, including the NHCT CS, and is responsible for negotiating the compensation
and benefit package provided to all state employees, including the Petitioners. The Di\}ision,
through the Department of Administrative Services, is also responsible for iinplementing the
resulting CBA and related statutes. RSA 21-1:27-28; RSA 21-I:30; and RSA 21-1:42. At
isSue.ii} this case is whether the Petitioners are entitled to have the State paid health benefits
extended to their same-sex partners. RSA 21-1:30 regarding state emp'loyee health benefits
states, at pertinent parts, that:

I. The state shall pay a premium for each state employee ... including
spouse and minor, fully dependent children, if any, ... toward group
hospitalization, hospital medical care, surgical care and other medical
benefits plan or self funded alternative within the limits of the funds
appropriated at each legislative session and providing any change in
plan or vendor is approved by the fiscal committee of the general court
prior to its adoption. Funds appropriated for this purpose shall not

transferred or used for any other purpose.

RSA 21-1:30.
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“Iiv°thiis ca"s"c‘,‘th‘e&“Pét’it'TGﬁérS‘carrIiO’t'i:'tairrrthe“Staté"di'd*not—pay their premiums for their
health and dental insurance policies. Just as all other unmarried state employees, they are
provided with a health and dental insurance policy atno cost. As the only state employee in
. their respective households,— they are pfovided the same level of benefits all other similarly

situated state employees are provided regardless of sexual orientation.

As with all benefits pr()vided to state employees, health and dental benefits are

—negotiafed-é.nd—are'addresse_d--in-:the CBA-These benefits-are provided -soﬂléngwas the health
‘plaﬁs are “within the-l'imits of the funds apprbpriatcd” at ‘.‘each legislative session” and

; approved by- the “ﬁscal committee of the general court.” RSA 21-1:30. By _foéusing 6n1y on

the section' of the statute that prohibits disc_rifninaﬁon on the basis of sexual orientation, the

Petitionersl fail to take into considefatioﬁ other felevant, more recent and rﬁore spéciﬁc

statutes regarding state employée bencﬁts_. Board o'fS_electmen- v. Planning Board, 118 NH

150, 152 (1978). |

- When a statute’s language is plain and unafnbiguo_us, the Court need not look beyond |

it for further indication of legislative intent, and should refuse to consider what the

Legislature might have said or add‘language that the Legislature did not see fit to incbrporate
V"in the statute. Balke v. City of Manchester, 150 N.H. 69, 71 (2003). in this case, the
Legislature’s intent was élearly articulated in Laws 1997, ch. 108 where it made clear that it
was not extending this State’s antidiscrimination statute to promote or endorse anything but
traditio_nal family-based ma;riages. If this Court, however, finds the statute to be ambiguous,
the legislative history- ﬁakes it clear that the intent of the legislation was not to extend -
émpioyment beneﬁts to the point of providing them to same-sex partnefs. Further, the

antidiscrimination statute should not be read in isolation but must be read in combination
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~ with the health care benefit statute, related appropriations, the'collcctive'bargaining statutes,
the administrative rules that have long interpreted these statutes and the CBA “If any
'r‘eason_able construction of the two statutes taken together can be found, this Court will not
| -ﬁnd that there has been an implied repeal.” Board of Selectmen v. .P_lqnning Bd, 171 8 NH
150,153 (1978). When intefpreting two statutes which deal with similar sﬁbject métter, t_he'
Supfemg Court will construe them so that they do not contradict cac'h Othef, and so that they
**"-*‘wiilf}eadﬁ-reasonable results aﬁd;effectuate-the legislative-purboseief —thé--sfatute.: Petition of
Public Serv. Co. of N.H., 130 N;H. 265, 282 (198_8) (citation omitted). o
It is to be presumed that the Legislature would not énéct legislation which nullifies to
an appreciaﬁle extent the purpose of a statute, Kalloch v Board éf Trustees, 116 N.H. 443,
445 (1976); and statutes in pari materia should be read as-a part ofa Un'i.f-ied cohesive whole.
State Employees Ass'n v. N.H. PELRB, 118 N.H. _885,_87901_'(1978)', 2A Sutherlandon
Statutory Construction § 51.03 (1972). And finally, as a general principle of statutory
constructioﬁ, this Court will presﬁrne that the législature knew.the meaning'qf tht_a words it
chose, and tﬁat it used those words advisedly. Starr v. Govemor_, 151 N.H. 608, 610 (2004).

The health and benefits statute réquirés regular Iegislativé reviéw, both as to the

substance of _what 1s being negotiated and its cost. In this instance, the various benefits at

issue were negotiated by the State and the SEA and subsequently submitted to the

Legislature for ratification. The Legislature considered the CBA, including all cost items,
and authorized the CBA to become bin.ding on both the State and its employees ir’icluding the
Petitioners. RSA 273-A:3; RSA 273-A:9; RSA 21-1:30. |

- Considering all of the statutes addressing this issue, eépecially in light of the limiting

language of Laws 1997, ch. 108’s statement of intent, with the periodic reviews done by the
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Legislatiire, it is proper to conclude that the Legislature didnot interid RSA 354-A to be as

broadly read as the Petitioners would have this Court read it. T he Petitioners, therefore, are

not being discriminated against because they receive the same benefits all unmarried state

. employees receive and because the Législature has regularly approved them both in terms of

substance and cost.

B. The State’ s Heﬁlth Benefit Statute And Administrative Rules Are Applied
Equally To All State Employees And Do Not Authorlze The Benefits The

I Petitioners SCEk"'""_"‘ T T

The Division of Personnel, the agency charged with implementing the State’s health

 benefits statute has never interpreted it to include same-sex domestic partners and has |

applied it equally to all state employees reg:ardless of th_éir séxuél orientation. Similarly, the -
Division’s administrative rules appfy to .éll._ stafe_: empl.oye.es and all execuﬁizé bran;:h |
agencies, including NHCTCS. The Di‘.visio_n"s adrni_ﬁistrative ‘rl.lles govern the benefits
provided to all state employees. RSA 21-1:43. |

The administrative gloss doctrine applies when the provision in question is

ambiguous, the agency responsible for its administration has interpreted it over a period of

years in a consistent manner, and the Legislature has not interfered with this interprétation.
Hansel v. City of Keene, 138 N.H. 99, 104 (1993). “[TThe lbng-standing practical and
plausible interpretation applied by the agency responsible for its implementation, without any

interference by the legislature, is evidence that the administrative construction conforms to

-the legislative intent.” Hamby v. Adams, 117 N.H. 606, 609 ( 1977); see 2A C. Sands,

Statutes and Sfatutory Construction § 49.09 at 400-01 (4th ed. rev. 1984) (administrative

interpretation of statute is presumed correct following legislative reenaétment); United States
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v. Rutherford, 442 US. 544, 554( 1979y (“we are 'réluctant*fo disturb a longstanding
dministrative policy that comports with” the language, history and purpose of a statﬁte).

Administrative rule Per 1204.05, promulgated by the Division, sets out the aliowable

uses of sick leave, including dependant care and bereavement leave. /d. Per 1204.05(c)

ates that “[a]n employee shall be entitled to utilize up to 5 days of sick leave per fiscal year

for the care of dependents residing in fhe eﬁlpldyee’s houséhc_)ld.”_ Pl'er 1204.05(0).
*@ependant;careis-deﬁned as sﬁsi-cl;-lea‘veﬂ;srsd‘-to care_fpraperséﬁ--residiné--—iﬁ——the ernployée’s
ﬁousehold who may be legally claimed as a dependent for tax puﬁ;oses.“ Per 10221 There
~ :1s_ﬂo evidence in the record that the child of Breen’s domeétic partner may be legally claimed
._for tax purpbses as a dependent. Therefore, Brcen is unable to u.se her sick tirﬁe for the
depe-ndant care of her domestic partﬁer-’s child. - R

All éf thé adrﬁinistrative ruies promulgaféd by the Divisibn pertaining to leave are

: éppliedlequally to all state etﬁ_pl_byees regardléss of sexual orientation.

Simiiar_ly, the ad.r_ninistrati’ve rule providing for bereavément Ieavé states that “[a]n
employee sﬁali be entitled to utilize up to 4 days of accumulated_sick leave for_ a death in the
7' employee’s immediate family....” ‘Per .1204.05(c‘-l'). Immediate family is -deﬁn_ed as “wife,
'frhusband, children, mother-in—law, father-in-law, parents, step-parents, step-chilc_lren, step-
.'j.brothers, step-sisters, gfandparents, grandchiidren, brothers, 'sisters, legal guardiansl,r
-':daughteré-in law, sbns-in-léw and foster children. Per 102.32. Since the Pefitioﬁers’
“domestic parmérs do not fit into-one.of the spéciﬁed categories of pefsons, should their
par_tnérs die, the i’etitioners would be unable to use accrued sick time for bereévement,.leave.
_' Again, as with the adnﬁnistrétivc rules pertaining to sick leave and dependent care, the

administrative rules promulgated by the Division regarding bereavement leave treats all
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unmarried state employees similarly atid are applied equally t0"all'state"employees regardless
of sexual orientation.
~ Accordingly, the Petitioners are being treated just like all other unmarried state -

. employees lwmg w1th a domestic partner.

-, The CBAIs Agplled Egually To All State Employees And Does Not
Authonze The Benefits The Petitioners Seek :

The collective bargaining process for all classiﬁed state employees including the
Petitioners is addres"s_ecl 1;1 VVRSA 273-A RSA 273-A:9, at pertinent parts, states that “[alll
~ cost items and terms and conditions of employment affecting state employees in the
" classified s_ysteni generally shall be negotiated....” RSA 273-A:9.

In this case, as classified state employees, the Petitioners are exclusively repre.sented
by theSEA Tl‘ie SEA, iogether_ w1th the State, negotiateda 'eootiaet that is binding on the
parties and delineates the rights aiid benefits all classified employees are eiititled to. The
CBA for fiscal years 2001-2003 states, at pertinent parts, that a “Labor Management
Committee is established;’-and that “[t]he purpose of the committee shall be to ensure the
applieation, clariﬁcation'aiid administration of [the CBA].” CBA § 4.2. “T_his committee is
‘also charged with determining eligibility of health and dental benefits.” CBA § 4.2.3 (2001-
2603). Under the facts of this case, State and union negotiators entered into an agreement
defining the eligibility criteria for the health ancl dental plans they chose. The CBA does not
i)rov_ide health care or dental benefits to unrriai'ried -domestic partners, regardless of sexual
| oriéntation, or to Linreleted children. CBA (2001-2003).

As a cost item affecting the terms and conditions of employment for all classified

state employees, the CBA must be approved by the Legislature. RSA 21-1.30; RSA 273-A:9.
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In 'this case, the Legislature appropriated funds sufficient only topay lth‘e prerniuin for each
state employee, RSA 21-1:30, but did not appropriate funds sufficient to pay for health care o
and dental benefits for- unmarried domestic partners or unrelated children. The Joint |
| Employee Relations Committee, established pursuant to RSA 273-A9, speciﬁcaﬂ}-i
addressed this.issue at their .iune 21 and 22“d, 2001 hearings. S. App. 58-65. At that
hearmg, the state negotlator Thomas F. Manmng, represented to the ccmmittee that, after
~"-drscl:rssmgthls matter w1th the-Governor,™* the'state hafd]-ne-intention-to- and will net add
domestic partners to the health insurance benefit plan under any circumstances. The[re'] will
‘not be any additions unless they come before this comrrlittee.;’ Id Dennis Martino, nianager
-of collective bargaining unit for the SEA, stated “that the Association"s understanding is the

employees -spouses- and dependents are covered in the health plan. The inclusion of

domestic partners cannot take place because it would change exnenditu:res (emphasis added)

They would have to come to a new agreement and come before this committee. /d. Mr.
Martino read a statement that ... said: 7‘we will not add domestic partners under any
circumstances unless we come back to you.”” Id. The measure passed the Comnuttee 13-1.
Id.

Neither the Legislature nor the negotiators drew a distinction bet\ireen homosexuai or
heterosexual domestic nartners. They simplyi denied appropriating funds to cover health |
benefits to domestic partners of state employees regardless oi‘ sexual orientation.-

Clearly RSA 273-A authorizes the State and the union to. enter into a confract which
is binding on ‘both the State and its employees including the Petitioners. In addition to
excluding domestic partner benefits, the CBA, just like the administrative rule governing use -

of sick leave and bereavement leave, does not authorize the use.of depe.ndant care or
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bereayemen't‘leave“fof unmartied dotﬁestie'partn'ers:CBA' at § 11:2;CBAat § 11.2.1; CBA‘
§11.22.

| The CBA language is essentially identical to the ]anguege used in the Division’s
. administrative rules governing the same subject and neither _authbrize the use of sick leave
for the dependant care of an unmarried domestic partnef or an unrelated child who has not |
‘been adopted by the state employee. The same it true for the use of bereavement leave. The
: CBA, jﬁst like the Division’s adnﬂeietrative rules, is neutral on its face and is equelly applied
to ali state employees and does net entitle the Petitioners to the benefits they seek.
; Moreover, the Legisleture weighed in on the issue of domestic partners and rejected itr'as a

cost item.

D. ' The Legislative History Of RSA 354-A:7 And RSA 21-I:5;2 Does Not
Support The Petitioners’ Theory Of The Case.

The Petitioners rest their case on the provision of RSA 354-A:7 prohibiting

discrimination on the basis of sexual _orientetion. They, -hOWever, rea& the statute too broadly
- and, as argued supra, do het take intorcohsideration fhe legislative language Hmiting its
applieation nor do they. 'When read in context with its intent, RSA 354-A:’7_does not supioort
V_their theory ef the case and does not support the provision of the beneﬁts they seek.

As argued supra, the antidiscrimination statute was amended in 1997.by adding
sexual orientation to the list of protections contemplated under the law. RSA 354-A:7 (eff.
januery 1, 1998); Laws 1997, ch. 108. The legislation also amended RSA 21-1:52. When

| LaWs_ 1997, ch. 108 (1.997) was introduced into the House of Representatives as House Bill
42 1, the Legislature initially referenced “sexual orientation” in fhe general sections of the bill

listing it among the other protected classes. The bill, however, was substantially amended
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" before it even left the HQUSe'Whén”thé' Legis1aiu7e'"rembved “sexual Oﬁentation” .ﬁ‘om' the list
of protected classes and made it e separate, standfalone senfence. House Jeurndl, March 19,1"
(1 997 at p. 525._ Thus, sexual orientation p.rotectio'ns are clearly distinguisheble from the re'st.

| of the protected classes noted under the law. Representative Barbara HulI, reporting for. the
House of Representatives J udiciary Coml_m'ttee, wrote, without mentioning thef beneﬁts,-

that “[t]his bill extends civil rights in employfnent, public accommodation in housing....” Id.

~Thebill’s statement of 'intent;.however;-we's~'a1s0‘a'mended-to--sta—te,—-‘-"[w]hi.le--the-—Stete of New
Han'ipéhire'do_es not intend te profnote or endorse any sexual lifeStyle other thaﬁ the

traditional marriage-based family, the legislature recognizee the need to provl_ide proteetion in

certain areas to individuals on account of their sexuel,oﬁehtatioﬁ.”- Laws 1997, ch. 108:1.
“Those “certain areas” were narrowly restricted to emploﬁnent (applying for and keeein'g a.
jobj, housing and public accommodation 1'Dut not benefits even tHOugh the Legisiature could
have eaeily done so by amend_ing RSA 21-I:52 to include b'eneﬁts. In e’ther Wofds, the intent |
of Laws 1997 ch 108 as declared by its writers was narrowly drawn and was not enacted to
guarantee benefits to anyone who lives a “lifestyle other than in the trad1t10na1 mamage- '
based family.” House Journal, March 19, 1997 at p. 525; Laws 1997, ch. 108:1.

This construction of the bill continued in the New Hampshire Seeate When Senator
Deborah Pignatelli, a niember of the Senate éomxm'ttee on Internal Affairs, st_ated that “[the
bill’s] aim is to prevent people from being deprived of housieg, a job, or puﬁlic |
accommodation sblely on account of their sexual preferen-ce. ..” and that “lilt [wa’sj a
: narroevly drawn bill.” .'Sendte‘ Journal, May 6, 1997 .at'p. 518. ’fhus, the bill was never
Vintended to be as broadly applied as the court below applied it or as the Petitione;s would

like this Court to appiy it.
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s 'i"Fu’rthértﬁOré',‘ throughout the 'éﬁfire‘ legislative history there is almost no discussion or
testimony ;egarding the type of erhployment beneﬁts. the Petitioners séek to extend to their
sarﬁeesex prartmars.6 The vast majority of the testimony was focused solely on getting and
- keeping a j_ob,_housing and pub_lié accommodation. There are no such allegations in fhis-
case. .In fact, the record is clear that the Petitioners are receiving the benefits .of being state
employees regardless of their sexual .o'rienté.tion. Their complaint is that those benefits are
s not#beiﬁgefctendedto their"domést‘iq‘parmﬂs--or; in Breen’s-case; their domestic-partner’s
| child._ To do so would extend both the antidi;scrimination statute and the Divisibn’s statt-lte. ..
v_vay beyond .thei'r legiSIatiVe intent and authorization,
| When a statute’s language is plain and unambiguous, the Court néed not look beyond

Ait for further indication of-Iegislativé intént, -and should refuse to consider what thé
'legislafure‘: might have said.or addlahguage tﬁat the Legislatufe did. not see fit to incorporate
in the statute.. Balke v. City of Manchester, 150 N.H. 69, 7 1 (2003). In this case, thé
cohtroiling statutes are clear, especially when looked at in their totalify; but o the extent fhgy'
are not, the legislative history does not support the Petitioners’ position. In other words, to
interprgt Laws 1997, ch. 108 by broadening its reaches to incorporate the benefits the

Petitioners now seek would expand the bill’s scope beyond its legislative intent.

¢ In testimony before the Senate, Representative William McCann brieily raised the issue of “health insurance
benefits.” He also testified about a copy of a letter he had received from an employee of Nynex who complained
that his employer, Nynex, was paying for health insurance benefits for employees with “same-sex partners” but not
for employees with heterosexual partners. The former executive director of the Human Rights Commission, in
responding to the Nynex employee’s letter, speculated that it “appears from you[r] lettér that Nynex is

_discriminating against you based on your sexual orientation. Because the Legislature declined to add ‘sexual
orientation’ as a protective category... the Commission has no jurisdiction over your claim.” Senate Committee on
Internal Affairs, Minutes, April 29, 1997 atp. 3.
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I. A MAJORITY OF THE CASE LAW DOES NOT SUPPORT THE ,
PETITIONERS’ POSITION THAT THEY ARE BEING DISCRIMINATED
AGAINST.

- The Petitioners claim both disparate treatment and disparate impact relying on a
minority of cases not applicable hete. Title VII does not protect against discrimination on-
the basis of sexual orientation., Therefore, a Title VII analysis is not appliCable here. Even if
it vuere to find discrimination based on sexual orientation, the Court must ﬁrst find that the
_-----——demal of~the benefits falls-within the protections offered-under RSA- 354-A 7. -They do not.

If this Court were to analyze this case under Title VII, however, it must first
determine whether the Petitioners have been disparately treated. To do so, this Court must
first look to whether the Petitioners lnave met their burden of establishing .a prima facie case
that the State’s. pohcy is dlscnrmnatory The Petitioners must show that 1) they are
members of a protected class; 2) they qualify for the benefits sought; 3) despite their
qualiﬁcations they were denied benefits or terms and conditions of their employment; and 4) |
those same Beneﬁts were provided to similarly situated state employees outside of their
piotected class'. McDonnell Douglas Corp. v. Green, 411 U.S. 792 ( l973).1(establishing the
criteria by which a petitioner may make a prima facie case of discrimination ina Title VII
action); Madeja v. MPB Corp., 149 N.H. 371, 378 (2003) (establishing that in considering an
issue of first impression under RSA chapter 354—A, “[the.Court] rel{ies] upon cases |
developed under Title VII to aid in [its] analysis.”). If the State’s policy is found to be
discrimjnatory, the burden shifts to the employer to articulate some nOndiscriminatory ‘
justiﬁcation for the policy.' If that burden is met, the Petitioners must produce nro_of that the
reasons are a mere pretext for discrimination. McDonnell Douglas Corp. v. Green, 411 U.S.

792 (1973).
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-If the PetitioﬂcfS'cannOt 'eStabli.s'h a‘l prima facié_c‘ase under the disparate treatment
analysis, the Court will consider Whether the petitioners have establiéhed a prima facie casé
under the dispafate impact éma_lysis.' “It has long been understpod that discrifrxination, :

- whether m¢asﬁred quantitatively 'or.qualitatively, is not always a function of a pernicious
motive or malign intent. Discrimination mély also result from otherwise neutral poli-cies 'and
'practices tha't, when actuated in real-life settings, operate to the distinct disédva_ntage of

"'*—Céftm"ﬁz{ssesvﬁndivfdual:s:”--ﬁ'—EGC v;*Steamshlp-l-Glerks Union;-Local-} 966,--48~F.3d 594,
6017 (1st Cir. 1995). “'[T].his undérstanding is. reﬂected in the concept of disparate irripact |

; discrinﬁnatic;n—-a conbepf born of a perceived need to ensure that Title VII’s proscripﬁVe
sweep encompasses not only overt discrimination _but aiso practices that are fair in form, but - |
discriminatory in operation.” Id. ‘.‘In thé dispérate impact milieu, the prima facie case
consisfs of thrge elements: identificétion, imi)act, aﬁd causation.” Id. “First, the plaintiff
must identify the challenged employment practice or poliqy, and pinpoint the defendant’s use
§f 1t Second, the plaintiff must demonstrate a disparate i_mpact ona group charac_teristic; 7
such as race, that falls within the protective ambit.... Thi.rd,_ the plaintiff rpust demoﬁ_strate a
causal relationship bgtween the identified practice and the disparate impact.” Id.

Once a plaintiff has esfablished a prima facie case uﬁdef the diSparate impact
analysis, the burden shiftSt_o the defendant to either attack the sufficiency of the plaintiff’s
proof, or -to acknoWledge the legal sﬁfﬁciency of the prima facie case but show that the

| poh;é_y is “job related and consistent' with business nec:f-:ssity,‘or that it fits within one or more
of the explicit statutory exceptions....” Jd. 'at 602. If the defendant is successful in

~ establishing a legitimate nondiscriminatory purpose for the policy, the burden shifts back to

the plaintiff to show that the professed purpose is pretextual. Id.
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"~ The Petitioners-did not meet their burden-and the-court below failed to follow this
analysis and, as a result, erred when it reversed the decision of the Commission,

A, The Petltloners Did Not Suffer Disparate Treatment.

To establish disparate treatment, the Petltroners must be members ofa proteeted class. -
They are not.

Title VII outlaws discrimination based on race, color, relig_iorl, gender, or nationa.l
._._ongin,.ﬁxiggs,v.puke,Bawenga;.,.4ol-u'.,s.r424 431,91 5.Ct, 849, 853, 28 LEA.2d 158
(1971). In'so domg, the law forbids “overt d1scr1rmnatlon in the form of dlsparate
treatment. Id | |

Sexual orientation discrimination is not protected orrder Title VII. 42US.CA. §
2000e, et seq. Thus, to determine_whether the Petitioners are .entitled to'.eny pr'otection-at all,
this Court must look to this State’s antldlscrrrmnatron statute, RSA 354-A. As argued supra,
RSA 354 A was never intended to be as broadly read as the Petltloners would like this Court |
to do. It was never intended “to promote or endorse any sexu_al lifestyle other than the
traditional rrlarriage-based family.” Laws 1997, ch. 108:1. Thus, the State_’s
antidiscrimination statute does not contemplate the protections the Petitioners seek irr this
matter. Further, the Petitioners argue that due to their “sexual orientation” they are entitled
to certain protections under the law. However, sexual ori-en_téation is defined to include both
homosexuals and heterosexoals. RSA 21:49; Laws 1997, ch-.- 108:2. Thus, the Petiti_oners
are offered no more protections than their unmarried, opposite-sex co-workers. Therefore, to
expand the employment benefits the Petitioners seek here would also require eﬁcpandin_g them
to opposite-sex unmarried cotlples as well; an exptmsion rejeeted by the Legislature. Thus

the Petitioners are not members of a protected class.
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*Furthierniore, the 'Pétiti'onjérs are not qualified for the benefits they seek. --_Thosé
beneﬁts are 'spéciﬁcally reserved for only those Who ére married regardless of sexual
orientation. RSA 21-1:30; Per 1204(c), (d); CBA 11.2;11.2.1;11.2.2. Thus, they do not

. qualify for the sought-after benefits under the terms and conditions of their employment.-
What the Petitioners.are seeking are not benefits for themselves but benefits fbr their
'dor‘nerstic partners despite not being responsible for their paﬁn.er’s health care débt of the lack

'-"'-'-—ofarne‘kus?betweg:nftheirvdomesfie -paftner-andr the State. -As--noted;—there-is-nod-ispute that

| the Petitioners receive the same benefits as ofher unmarried state employees receive. Thus;

. all unmarried state empIOyees are treated similarly and are _likewise denied the beneﬁté the
Petitioners assert a right to. Therefore, the State (:ioce_s 1iot discrirhinate oh the bﬁsis of sexual
orientation and the Petitioners have-no't Ihet their burden to prove a prima facie case. Even if
the Petitiqners_ were able to meet their priina facie bﬁrden, ther State’s policy is |
nc_)ndiscriminatory and is jl_lstiﬁed because, by excluding unr'narried'couplcs, it is designed to
éax}e the state téxpayers the burden of 'paying a _higher premium for their employees health “

benefit. S. App. 58-65.

Lastly, there is no evidence in the record of pretext and Petitioners are unable to argue
pretext now. Therefore, the Petitioners failed to establish a prima facie case of

discrimination.

B. The Petitioners Do Not Suffer Disparate Impact.

The Petitioners also claim they suffer disparate impact. They do not. In light of the

statutory limitations of the sexual orientation protections in RSA 354-A, case law does not
support the Petitioners’ assertion that the prohibition against discrimination on the basis of

sexual orientation mandates the provision of same-sex domestic partner health care coverage
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or the ﬁ§€6‘f§'iék'lé‘aVe b‘e'ﬂéﬁt“s":"‘I:illy"v;"C‘ﬁj?’beiﬁ'néapalis;"Q’?3' P.2.d 7'17‘((-3016. 1998);
Ross V. Denver Dept. of Health and Hospitals, 883 P.2d 516 (Co.lo.Ct. App. 1994); Hinman _' '
v. Dept. of Personnel Administration, 167 Cal. App.3d 516 (1985); Phillips v. Wisconsin -
, .Personne.l' Com ;n. 482 N.W.Zd 121 (Wis. App. 1992); Beaty v. Truck fn;ﬁ Exchange, 8 Cal.
Rpter.2d 593 (Cal. App. 3 Dist. 19925. Fdr example, in Ross, an employee was denied

family sick leave benefits to care for her same-sex partner because such a rEIationship did not.

- - ~fall-within the state-agency’s definition of “immediate family” just-as-in this case. The

plaintiff alleged that tﬁe definition of immediate family allowed an employee tb take family
sick Jeave to cére for a husband or Wife, but not for her samé-sex parfner, and as such,
‘violated a sté.te agency rule pfdhibiting ,discriﬁ']inaﬁon oﬁ the basis of sexual origntation..

- “The co_urt’-diségreed holdiﬁg that the plaintiff was not denied fa’mﬂy sick lea\?e-
benefits because she was a hombsexual.- 'As in tﬁis case, thg definition was applied equally td
heteroséxual and homosexual employees and thus did not discﬁnﬁnate_ on thé basis of sexual
orientation. An unmarried heterésexual employee also would not be permitted to use family
sick leave bén‘eﬁts to care for his or her uhmarried opposite sex partner. Thus, the court said,
the employer did nc;t treat homosexual empléyeeé aﬁd similarly ‘s_ituatéd heterose.xual..

~ employees any differently. .Rcl)ss, 883 P.2d at 518. | |
In the Ross case, the court held that éiiﬁply because the rule prohibiﬁng disc.-riminaiion,
on the basis of sexual orientation was promulgated after the &eﬁnition of “family -member’;
did not mandate that it had a superseding effect with respéct to determining who was to be .
- deemed a family member for purpose's of sick‘ leave. Just as in this case, the,céurt noted that
the plaintiff could f;ite no legislativé history to demonstrate tﬁat this was the intent of the

parties in adopting the language prohibiting discrimination on the basis of sexual orientation.
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"f'ﬁs"iﬁ'Ross, thie denial of benefits in the instant case is not based on the sexual -
orientation of the Petitioners. Rather, it is based on the health plan negotiated through the
CBA ratified by the Leg1slature and applied equally to all state employees regardless of
: sexual orlentatlon In this case, the plan treats both heterosexual and homosexual employees
the same; an n unmarried heterosexual employee could no more qualify for benefits for their
‘opposite sex domestic partner than could a homosexual employee for their same-sex partner.
s ﬁ““'"“"Thefealifomia—eourt—ofﬂppealsalso.—squarely addressed-this-issue-in Hinman v. Dept.

of Personnel Adminisiration, 167 Cal. App.3d 516 (1985). There the court considered

. whether the denial of dental benefits coverage to unmarried partners of homosexual state

employees unlawfully discriminated against them in violation of a state executive order

prohibiting employment discrimination on the basis of sexual orientation. The court wrote:
The terms have the same ef_’fecl on the entire class of unmarried
persons. Rather than discriminating on the basis of sexual orientation,
therefore, the dental plans distinguish eligibility on the basis of
marriage. There is no difference in the effect of the eligibility
requirement on unmarried heterosexual employees and unmarried
homosexual employees. Thus, the plaintiffs are not similarly situated
to heterosexual employees with spouses. They are similarly situated to
other unmarried state employees. Unmarried employees are all given
the same benefits; plaintiffs have not shown that unmarried homosexual

employees are treated differently than unmarried heterosexual
employees.

Hinman at 526. As in Hinman, the Petitioners cannof show that homosexual employees are
treated any differently from unmarried heterosexual employees v-vith. respect to eligibility for
domestic paftner coverage. Also see Phillips v. Wisconsin Personnel Board, 167 Wis.2d 205
(1992).

In Phillips v Wisconsin Personnel Board, id., the Wisconsin appeals court upheld.the

denial of health insurance to the same sex domestic partner of a state employee. The court
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said “[wle db"s@_becau’se the rule is applied to-hetero and homosexual employees and this ,
- does not discriminate against the latter group. Nor does the rule treat g’ender dif_ferenﬂy than -
the other; it is applied equally to males and females. It is keyed to marriage and, as we said,

it does not illégally discriminate by doing so.” Id, at 212. In diséussir_lg these claims, the -
Court noted:

In this case the personnel commission ruled that Phillip’s complaint

failed to state a claims for discrimination based on sexual orientation -
~————-——Pecause the challenged [-]-rule-distinguishes-between married-and

unmarried employees, not between homosexual and heterosexual

employees.... And while [the plaintiff] complains that she is not

married to her partner only because she may not legally marry another

woman, that is not a claim of sexual orientation discrimination in

employment; it is claim that the marriage laws are unfair because of

their failure to recognize same sex marriages. It is the result of that

restriction, not the insurance eligibility limitations in the statute and the

- - department rule that Phillips is-unable to extend her state employee

health insurance benefits to [her same-sex partner]. And any change in

that policy is for the legislature, not the courts. Id. at 221-222.

" In Rutgers Council of AAUP Chapters v. Rutgers, the State University, 298 N.J.
Super. 442 (1997), the New Jersey Supérior Coﬁrt found that the denial of health benefits to
domestic partners of university einployees did not violate their right to equal protection - -
under the state constitution, as no discriminatory intent based on sexual orientation could be
~ found. The court cited Hinman with approval. The Court also said that in the past and in the
instant matter, “we have not been disposed to expanding plain language to fit more
contemporary views of family and intimate relationships” in dealing with statutory and
contract interpretation issues, thus refusing to expand the concept of spouse beyond its legal

limits. Id. at 449. Accordingly, the existence of a clause banning discrimination on the basis

of sexual orientation has not been read to mean the automatic establishment of domestic
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parmer coVé'fége. "In"'_(ither words, SéXillﬁl':dﬁeﬁtﬁfi'Oﬁ, Whethef homiosexual or hcterosexu_a_l,
was not and is not, a factor in deciding what benefits the Petitioners are entitled to.
| In Beaty v. Truck Ins. Exchange, 8 Cal. Rpter.2d 593 (Cal. App. 3 Dist. 1992), the
 issue was whether an insurer violated the Civil Rights Act when it fefused to offer a couple
living togethér in a homosexual r‘elaﬁonship the same insurance policy and af the same
'premium it offers to married couples. Claims of both _ééxual orien_ta_tion and.marital_-st.atus
- discritrinationm were rej e‘cted'by'-'the_a-cburﬁ-The--courhwrote‘-‘—[e]quallﬁmf)ertan ;-the shared
responsibilities and the legal unify of interesf in a marital relationship - a status not éonférfed
' on unmarried co‘ﬁpleé_ of whatever their sexual orientation - providé a fair and reasonable
means of detennining eligibility for services and benefits. Id. ; dlsé see Miller- v. CA. Muer
Corp, 43 FEP 1195 (Mich, 1984). o | |
-While not applicable here, under ’l_‘itlé VII, fhe _disparafe impact approach is desi.gned
to root out “;nploymen{ pollcles fﬁz.l‘t'-éfé-_.t:ﬁcially neﬁtral in their treatment of different
L grbupé but that in fact fajl more harshly on one group than anqther and cannot be justiﬁéd by
business.necéssity” (emphasis added). International Bhd. of Teamsters v. United Sta;es,‘43l
U.S. 324,335 n. 15, 97 S.Ct. 1843, 1854 n. 15, 52 L.Ed.2d 396 (1977); accord Wat.éqn V.
.Fo-rt Worth Bank & Trust, 487 U.S. 977, 987, 108 S.Ct. 2777, 2785, 101 L.Ed.2d 827 (1988);
Civil Rights Act of 1964, § 701, et seq., 42 U.S;C.A. § 2000¢, et seq. In this case, the court
below did-not fully- aﬁalyze this matter and failed to adequateiy consider business necessity.
- As ;iot‘ed supra, in a dispafate impact case there are three elements to bé considered: -
identification, impact, and causation.” EEQOC v. Steamship Clerks Union, Local 1066, 48
- F.3d 594, 601-02 (ist Cir. 1995). If the plaintiff e;stabli'shed a prima fdcie case, the burden

shifts to the defendant to either attack the sufficiency of the plaintiff’s proof, or to
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: acknoWIedgé the legal'sufﬁciencfﬁ'f'the prima facie case but show-that- the poliéy. is “job
related and consistent with business necessity, or that it fits within one or -r-_nore of the explicit i
statutory eXCéptions. ... Id. The Petitioners hﬁve failed to meet fheir burden in all r'espects.r

First, as hoteld above, claims of sexual oﬁentation do not fall ,within the profectiohs‘of '
either R'SA 354-A or Title VII. ‘Next, the Petitioners havg failed to demonstrate a causal
relaﬁons_hip between identified practice and- disparate impact. Robir'zson V. ‘Palaroid Corp., |
732 F;2d1ﬁ10';-1016'--( 1‘51-%-1-984):--' Th&_Petiﬁonérs-have~simp1yvasserted that because they
are lesbians and are unable to marry, they are,being denied the benefits heteroéexuél state -
employees hav_e because they can marry. In reaIity, the ]éetitioners are being denied benefits,
not because they are Iésbians, but solely because they afe not mah‘ied._ Their sexual
'_ orieﬁtat_ion is not conﬁecte_d to tﬁe denial-of benefits. The marriage statutes in this Stéte,
RSA 457, et seq., are presumed to be constitutional ,thu_s,m‘aking any classification based on
mamage permissible as a matte_r of law. Niemiec v. King, 109 N.H. 586, 587 (1969).

Mosf signiﬁcanﬂy, the State haé a legitifnate business purpose for. its policy. Civil
Rights-.Act éf 1964, §§ 701, et .s'éq.; 703(h); 712; 42 U.S.C.A. §§_ 2060e,'e.t, seq.; 2000e-2(h);
2000e-11. That is, the sought-after benéﬁts in this case would édvantagé someone (the
~ Petitioners’ partners) who neither the State nor the Petitioners are legally obligated to benefit. |
In other words, if the presept 'poliéy was stru;:k down, the Petitioners would have tﬁéir
benefits expanded to someﬁne they have no legal responsibility for. The purposé of health
insurance is to pay fpr medical bilis that must be paid as a contractual obligation between the
- service provider and the bené‘ﬁ¢iary of those services. In this .instance, what tﬁe Petitioners

are asking the Court to do is to order the State to pay medical bills for someone who the

Petitioners themselves are not legally obl_igated to pay. Their request, in essence, would be a
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windfall and would béneﬁt a third partlywho is mot, in _‘a‘ny way,'*connected.:toth'_e State or f_o
the Petitioners. Braatz v. LIRC, 496 N.W.2d 597,600 (Wis. 1993). This was the very
concern legislators raised when the issue of including domestip partners on the State’s health |

: iﬁsurance polipy was raised when the CBA was considered. S. App. 58-65.

. Rep. Kenneth Weyler expressed concern that, if the domestic partner be.neﬁt was

-appro'ved it would “bin_d the State tol a domestic partnef of a State employee thaf the

o empl*oyéeﬁnotboun&to? ’"-Id;~----I-I-1‘s~V:i:ew was—that—_this-—was--a—peliey-m?atter—that—‘-‘-should- be
decided by the'Le'gi_sléture.’_’ Id. -Rep. Neal Kirk raised the issue of “additional 'ﬁmding” | |

; being requiréd. Id Bioth State and union negotiators assured the Legislature that undé'r no
circumstances would there be an increase in fundin‘g without coming back to the Legislature.
‘Id, The unidn representative statedj“[t]hé inclusion of domestic partner benefits cénnot take
place because _it would change expenditures. ‘Id. Thes_e are legitimate business necessity
reasons but, in this cése, the Court below faiied to take them irito consideration when it
reﬁderéd its decision.

If the defendant. is successful in eStab]isﬁing a legifimate nondiscriminatory purpose
for the policy, under the disparate impact analysis, the burden shifts back to the plaintiff to
show that the profeésed burpoée is pretextual. EEQC v. Steamship Clerks Union, Local
1066, 48 F.3d 594, 601-02 (1st Cir. 1995). In this instance, thérc were no allegations of
pretext to consider. |

| ~ The Petitioners, citing, Levin v. Yeshiva University, 754 N.E.2d 1099 (N .Y. 2001) and
Alaska Civil Liberties Union v. S'tate of Alaska, 122 P.3d 781 (2005), urged the Vcc.)urt below
to find disparate impact and reverse the Commission’s finding of no probable cause. Those |

cases, however, are distinguishable from this case. In Levin v. Yeshiva University, 754
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N.'E.'fd 1099 (N.Y. 2001), the issue before that court was whether martied stude'rrts and
unmarried gay or lesbian students were allowed equal access to student horl_sing.' The court,
in that case, concluded they were not. In that case, and unlike Nerv Hampshire’s stattlta, the |
antidiscrirrrination ordinance was clearly directed at sexual orientation protections. -Furtlaer',
the ordinance contained expltcit lahguage applicable to disparate impact clairﬁs.‘ This isl-not
- the case here. | |

— IivAlaska Civil Liberties Union; supra; the Alaskan ~S-upreme€0m’t d.ecidec:l'—that case
on state constitutional grounds whare an explicit constitutional prbvision prohilaitirrg same-
sex marriages conﬂicted with its equal protection clause. Thare the court determined the
pollcy at issue was facially drscrlmmatory on equal protectron grounds notmg that their equal
prc_)tectlon cla_use requlred a “more strlngent 1nterpretat10n and even at its lowest level of
scrutiny, required a “substantia » connection between the classiﬁc‘atron and governrr_rent
interest, Alaska Civil Liberties Union v. State of Alaska, 122 P34 781, 787, 791 (2005).
Under the Alas_kan Constitution, employment benefits similar to those at tss'ue' here were
constitutional until their constitution was amended to include their so-calla'd Marriage
Amendment thus forcing the court to reconcrle it with their equal protectlon clause. Id. at
789 n. 38. The Petltroners have also cited below Tanner V. Ore Health Scis. Umv 157 Or.
App. 502 (1998). Again, that case turned on a provrsron in Oregon s State Constitution and
pre-existing case law interpreting the Oregorr Constitution where the court faund .there was
no unlawful employment practice where the insurance pollcy at issue excluded uimarried
couples without regard to sexual orientation. Id. More 1mportant1y, the statutory
antidiscrimination claim raised in Tanner, which is similar to the one being raiserl here, was

denied by the Oregon Supreme Court resting instead on the constitutional claim. The
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"Pefitidﬁet'sh&veHbandoned‘th‘eir'constitutiona_l challe_n_ge.’ S 7

Prior to Goodridge v. Dept. of Public Health, .440 Mass. 309 (2003), the |
Maesachusetts case that upheld same-sex marriage, the M_assaehusetts Supreine Judicial
Court, in Connors v. City of Boston, 430 Mass. 31 (1999), struck down an executive order by
the mayor of Boetoﬁ extending health care benefits to same-_sex partﬁers :ﬁnding that such en
| expansion was improper because it Was done outside of the ptovinee of the-legi-slature and
' '-"-that-ﬂte;mayorls'order'wae ineottststetlt'-W-ith-leg—islature’s-xgraﬂ-t—eﬁ—autherity%ldrat42-43.
Slmllarly as argued here by the State the grant of legislative authority in this case has
. restncted the State from extending benefits to same-sex partners (and to unrelated chlldren)
and limited the authority of the Commission to render a decision which would “prom‘ote or
| endorse aﬁy sexual lifestyle other tﬁan ttaditiotlal marriage.” House_Jourttal, March 19,

1997 at p. 525; see also Laws 1997,' ch. 108’:1; 9 (intended to assure [only] basic rights)'; 17.

'And finally, “l[t]o date, no state or city hae attempted to enforce a general |
noﬁdiecrinljhation_ law against a privat_e sector employer’s beneﬁt plan that provides beneﬁts '
only to sjaouses _ot dependents....” See Catherine L. Fisk,.ERISA Preemption of State and |
Local Laws on Domestic Partnership and Sexual Orientation'biscrinﬂilatioﬁ in Employment, .
8 UCLA Women's LJ. 267 (1998) at 277-78. -

To expand the scope of this State’s antidiscrimination statute to provide same-sex
benefits in the context of State ernployment could, inadvertently, expand them into the
pri\:rete sector es well. Surely the affect from suchr a ruling would be widespread and
centrary to tlte intent of the antidiscrimination statute.

In this case, the State’s policy is rteutral on its face and as applied and should be

upheld.
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"Il THESTATE’S POLICIES ARE CONSTITUTIONAL UNDER BOTH STATE
AND FEDERAL CONSTI’I‘UTIONS

No matter how the Petitioners try to present the issue, what they are really arguing is .
that New Hampshlre s mamage statute and the statutory scheme that prov1des benefits to its
employees is unconstitutional- and therefore any benefits trlggered by the mamage statute 1s
11kew1se unconshtutlonal | | - ,

Sn'mlar to the way the courts viewed this matter in Rutgers and Beaty this Court has

stated that for purposes of federal equal protecnon ana1y51s homosexuals do not constltute a
| suspect class nor are they within the ambit of the so-called “middle tier” level of heightene'd
scrutmy Opmzan of the Justzces 129 N.H. 290, 296 (1987) Therefore since no suspect or
quasi-suspect class or fundamental right is mvolved the proper test to apply in deterrmnmg
federal 'equal ‘protection rights is whether RSA 21-1:30 as applied is “rationally related to a
legitimate govemmentaI purpose.” Id. at 296, citing Clebﬁme V. Clebume Living Center,
Inc., 473 USS. 432, 446 (1985). Likewise, under the New 'Hampshire Constitution there is no
suspect class involved, nor is heightened scrutiny requiring the apolicati-on of the fair and
substantial relation teét, Carson v Maurer, 120 N.H. 925, 932 (1’980), anpfopriate. Opz’nion
of the Justzces 129 N.H. at 298. The proper test under the State Constitution is the rational
relatlonshlp test. Id. See Estate of Cargill v. City of Rochester, 119 N. H 661, 667 (1979)
The Petltloners are not s1mllar1y situated to married employees since their
companions are not their legal spouses. Further, unlike married coup_les, the Petitioners are
not responsible for the health care deht‘s, orl for that matter any other debt,..of their same-sex

partners. Braatzv. LIRC, 496 N.W.2d 597, 600 (Wis. 1993). Instead, they'are similarly
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“sitirated to unﬁianied'émplayees-and 'até tteated’ no different than other unmarrieéd employees

regardless of se;tual orientation.
: The Federal and State Equal Protection Clauses do not _“dernand that a statute

: nécessgﬁly_ apply equally to all persons or require things which are different in fact to be
treated 1n l?aw as though they were the same.” Michael M. v. So'rtoma County Superior Court,
450 U.S. 464, 469 (1981) (qudtation omitted). Where a classification “realtsti_cally reflects
""“-"the“fat:t'V'thatthe{two--groups-] -aréﬁm—t-éinﬁ-l-arly~‘situatedﬁin -certain-eireumstances,™id., and the

leglslatlon s dlffermg treatment of the groups is sufficiently related to a governinent 1nterest

« it will survive an equal protection challenge. See id. at 472- 73 This Court’s “snmlarly
situated” analysm f;)cuses on the dlssmnlarltles of the classes, which were self-evidently a
ba31s for reasonable clasmﬁcatlon Walker v. Exeter Region Co- -op. School Dzst 284 F.3d
42; 44 (2002); see also Emond v. NH. Dep’t of Labor, 146 N.H. 230, 231 (2001); McGraw
| v. Exeter Region Coop. Sch. Dist., 145 N.H. 709, 712. (2001). In those decisions, this Court
cotlclu.ded that the plaintiffs were not similarly situated which justiﬁéd the difference in
treattﬁent under the law. McGraw, 145 N.H. at 712. The federal courts would apply the
- same equal protectiox_i standard of review, i.e., rational basis. See id.; Walker, 284 F.3d at 46. .
'Thﬁs, although the language in some of this Court’s décisiohs varied frortl that used by
federal courts, this Court has concllidcd that our state equal protection analysis is identical.
" Inre: Sandra H., 150 N.H. 634 (2004).

~In cohsidering an etlual pro_tectit)n analysis, this Court has said that homosexuals do

not constitute a suspect class, nor are thedy within the ambit of the so-called “middle tier”
Vlevel of heightenect scrutiny, as sexual preference is not a matter necessarily tied to gender,-

but rather to inclination, whatever the source thereof. Opinion of the Justices, 129 N.H. 290
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" (1987) citing Bowers v. Haﬁmac,—mﬁs.‘cmmysserhe—re-fs—iﬁﬁgljﬁb—ﬁdopt, té bea
foster parent, or -to be a childcare agency operator, as these relationships are legal creations
governed by sfatute just as the beneﬁts at issue hefe are.. Thgreforé, since no suspect or quasi;
’suspect class bf ﬁlndamental ﬁght is involved, the prope1.' test to apply in dctpnllining a |
statute’s constitutionélity forrfec_le'rral equal protection purposes is whether the rlegislatiorn is
“ratibnally related to a legitimate governmeﬁtal 'purpo‘se.” Opinion .olfthe Jﬁst_ices, 129 -N.H.r
290, 296 (1987) citing Cleburne v. Cleburne Living Center, Inc., 473 U.S; 432, 446 (1985).
'In this instance, the State is acti’ng_ in adcor_d with New Hafnpshire law aﬁd ére
promoting tradi_tional marr_iége-bas_ed families while _holding down the cost of providiﬁg-
benefits to its employees. Therefore, there is no equal pro‘tectionA violatioh in denying
beneﬁts_ to same-sex ﬁartne,rs and their children. | | |

CONCLUSION

o For fhe forégding reasons, the State respectfully requests that this Honorable Court
reverse the judgment below and uphold the decision of the Commission.

The State desires to be heé:rd orally.
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