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STANDARD FOR REVIEW

The Question certified to this Court is “ May the fmxily Court proﬁerly recognize,
for the purpose of entertaining a divorce petition, the rﬁarriage of two persons of the same
sex who were purportedly married in another state?

The standard for review of this question is whether or not the.re is a case ahd
controversy; whether or not the Full Faith and Credit Clause of the Federal Constitution
applies to the resolution of this question; what method of analysis should be properly
used to determine the resolution of the certified question and whether or not the federal

Defense of Marriage Act applies in the consideration of the resolution of the question. -
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TRAVEL OF THE CASE

On May 26, 2004, a marriage license was issued to Cassandra Ormiston and
Margaret Chambers in the State of Massachusetts. Both of these women, at that time and
now, were and are residents of the State of Rhode Island. Meeting the requirements of the
State of Massachusetts, the cduple filed a notice of intention to marry as required under
Massachusetts law and the marriage was solemnized by a MassachuSetts Justice of the
Peace who also served as the City Clerk of the City of Fall River. The three day waiting
period was waived as required by law and the marriage was solemnized. The relaﬁonsﬁip

faltered and a divorce comﬁlaint was filed in the State of Rhode Island on October
,2006, by Margaret Chambers.. A counterclaim was subsequently filed by the Defendant .
A Petition to Partition, as a separate action, was filed in the Providence County Superior
Court bj the Defendant on December 18, 2006, and service wﬁé accepted by counsel for
the Plaintiff. |

On November 14, 2006, the parties were summoned by the Chief Justice and
appeared before him. Originally, the matter was scheduled for a hearing on the Motion
fﬁr Temporary Allowances on that date. Defendant had filed a number of Motions,
including a Petition for Partition, also to be heard on that date. A motion was filed by the
Plaintiff asking for the Certification of the quesﬁon of jurisdiction to the Supreme Court.
That Motion was granted and the question was forwarded to tﬁe Supreme Court. Upon
remand, counsel and the Court cbmplied with a number of requests and instructions from
the Supreme Court and the matier was set for briefing and for oral argument. The

question presently certified to this Court is : *“ May the Family Court properly recognize,



for the purpose of entertaining a divorce petition, the mafriage of two persons of the same
sex who were purportedly married in another state?”.
I
IS THIS A CASE OR CONTROVERSY AS REQUIRED-BY THE
| CONSTITUTION OF THE UNITED STATES?

The case and controversy “requirement” in the law is seen as a judicial limitation
which is a threshold question of justiciability, State of Rhode Island vs. Lead Industries
Association, Inc. et al. 898 A.2d 1234, 1237 (2006). While “there is no express language
in the Rhode Island Constitution which confines the exercise of the Rhode Island Couri’s
judicial power to actual cases and controversies, the Coutt ...has recognized this
functional limitation to judicial review as a logical underpinning of judicial power”., Id.
at 1237. The case and controversy limitation does not -apply in the instant case at baz;
since the threshold question of jurisdiction is being presented to the Supreme Court by
the Chief Justice of the Family Court of the State of Rhode Island. Subject matter
jurisdictioﬁ is a crucial threshéld question. No other issues may be adjudicated until this
question is decided.

Since both parties have filed complaints and counterclaims against each other it is
a prima facie indication that both parties feel that the Family Court has jurisdiction in this
matter. While this case is here on the motion of the Plainﬁff it is also preseﬁted to this
Court on the motion of the Chief Justice. The mere filing of the complaint and
~ counterclaim for divorce, without the filing of a special appearance, is an indication of
the intent of the parties to submit to the jurisdiction of the Cc;urt. In fact, on such a

threshold question, can the parties ever evidence adverse legal interests as required by the




case and controversy limitation? As long as one of the parties to the action satisfies the
one year resideﬂcy requirement, the answer is no. Is it then to be said that any Justice of
the Rhode Island Family Court cannot cextify a question regarding such jurisdiction? If
the answer to such a question is in the affirmative, then the matter should be remaﬁded to
the Chief Justice with instructions that he follow the mandate in the staﬁlte. There aJ:é a
number of things which are absolutelf certain in this matter. One, the marriage certificate
was validly obtained. The couple was not purportedly married in Maséachusetts because
they were married in Massachusetts. Secondly, they are not eligible to obtain a divorce in
- Massachusetts unless they intend to change their residency. Third, if they cannot afford to
change their residency and if they cannot get a divorce in their hom_e staté, they will live
in a state of legal limbo until the death of one or the other- and their estates will have to
grapple with the consequences.

The Rhode Island Family Court is a statutory court. It derives the parameters of
its powers from the statutes which created it. Section 8-10-3 of the Rhode Island General
Laws (1956 Reenactment) empowers the Rhode Island Family Court to have subject
matter jurisdiction over all petitions for divorce from the bond of marriage. The
presentation of a valid marriage certificate is a necessary prerequisite to the Court’s
exercise of juﬁsdiction. The statute is clear and direct. Indeed, the Famiiy Court regularly
and, as a matter of practice, accepts marriage certificates from every staté in the Union
and from foreigfl countries. Individuals do not have to be citizens of these United States
or the State of Rhode Island but merely have to be residents of the State of Rhode Island
for one year to satisfy the residency requirement for the State of Rhode Island. Then, they

may file for divorce.



Obviously, as with many divorces, the conflicts arise, not with the
assertion of the subject matterjurisdicfion, but with the judicial determination of the
equitable distribution of the marital estate. Unable to reach an agreement on their
differences, and unable to be heard during the pendency of this matter, the Deféndant felt
constrained to file a i’etition in the Superior Court relative to joinﬂy held property in the
State of Colorado. An answer has been filed in that matter and it is proceeding along on |
its due course. |

Until there is a decision regarding jurisdiction, no other question can be decided.
“...The determination of the certified question is indispensably necessary for a
disposition of this casé”. State vs. Goldberg, 1 A.2d 101 (1938) The only real question
before this Court is whether or not the Family Court has subject matter jurisdiction. This
s gpurely legal determination. It should have nothing to do with the gender of the
parties. There is a case or controversy in this matter. The fact that the parties happen to
agree on the question of the jurisdiction of the Family Court over this matter is not a
happenstance that affects their agreement. It is just one aspect of their relationship with
the State of Rhode Island and its Pamily Court. If this were not the case, then none of the
p.arties in any divorce could present a case or controversy to this Court.

In the alternative, if one looks behind the arguments with r'cgard to the case or
coniroversy considerations, it becomes immediately clear that the concern is really |
whether or not this Court is being asked to make law instead of enforcing it. In other
words, the concern is that of the separation of powers. While this may or may not have
been the concern of the Chief Justice of the Family Court, we are really looking at the

interpretation of the enabling statute of the Family Court. It is empowered to hear



divorces in the State of Rhode Island. Absent a prohibition to the contrary, it is clear that
the Chief Justice has the statutoryl authority to d(') just that. “The nonjusticiability of a
political question is primarily a function of the separation of powers. Much confusion
results from the capacity of the ‘political questioh’ label to obscure the need for case-by-
case inquiry”, Baker vs.Carr, 369 U.S. 186, 211, 82 S. Ct. 691 (1962). ”We have said that
‘In determining whether a question falls within the (poliﬁcal question) category, the
~ appropriateness under our system of government of attributing finality to the action of the
r political departments and also the lack of satisfactory criteria for a judicial determination
are dominarit Qonsidérations” Id. at page 210. This Court must look at the statutes which
are there and the considerations and authority which they embody. Then, the Court must
determine the appropriate method of analysis in the matter at bar. This road can only lead
~ to the destination of comity. |
II

IS THE FULL FAITH AND CREDIT CLAUSE OF THE UNITED STATES
CONSTITUTION APPLICABLE TO THE CASE AT BAR AND, IF SO, IN WHAT
MANNER?

The full faith and credit clause of the United States Constitution provides that the
States shall recognize and give force and effect to the judgments of its sister states.
Ramsay vs. Ramsay, 90 A.2d 433, 435, 79 R.L. 441,445, Since the full faith and credit
clause arose, historically, in an attempt to address the chaos arising out of the Articles of
Confederation, we utilize it to grant enforceability to judgments which are final, Those

judgments which are final and beyond modification and even those which involve child




support and other matters, can be enfﬁrced under this clause. Full Faith ﬁnd Credit is not
generally utilized to address issues such as the ones applicable to the case at bar.

The standards which are applied to the enforceability of statutes between the
States are not as absolute as those which are appliéd to the full faith and credit of
judgments, While there has been some utilization of this clause in the domestic relations
area, as it applies to final judgments, it has not been the pre_dominﬁnt method of analysis.
Nonetheless, this Court has asked counsel to comment on the full faith and credit clause
in its orders. To look at the full faith and credit clause to analyze the facts of this matter,
however, would be to blﬁld one’s legal eye.

It is a matter of legal tradition and common law that probate and domestic
relations matters are éonsidered areas of local control and dominance. It needs to be
noted that the Clause also allows some latitude for individual states to apply the interest
of its own laws in resolving disputes. Certainly, the domestic relations area remains a
subject of abiding local interest. Every state ha a right to an dverriding interest in the
lives of its citizens. However, it has long been a tradition in the law to follow the
celebratory rule and not to resort to the Full Faith and Credit clause of the Constitution
for the acceptance of inarriage certificates. It is also not unusual for residents of one state
to establish residency in a second state for the sole purpose of getting a divorce, as in the
State of Nevada or even to get married. All of thosé actions have found credibility in the
law in a large majority of cases. |

Further, this Court has long followed the principle that it would not decide cases
‘on constitutional issues if there are other bases available to it. To attempt to decide this

case on a Full Faith and Credit basis would be a violation of that principle. “We must and




will decide a constitutional question so raised when, upon hearing, it is clear to this court
that the case cannot be decided on any other point, or that the determination of the
certified question is iﬁdjspensably necessary for a disposition of the case. This doctrine,
which was recognized in Newell vs. Franklin, 30 R.L 258, 74 A. 1009, has been
consistently applied in the decisions of this court”, State vs Goldberg, 61 R.1461,1 A.2d
101 (1938). The case at bar can simply be decided by the reading of Section 8-10-3 of the
Rhode Island General Laws or by folldwing the casé precedents in ﬂxis State. There is no
need to address constituﬁonal issues. In the alternative, comity offers the case precedents

necessary for decision.
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WHAT IS THE DOCTRINE OF COMITY AND IS IT APPLICABLE TO THE
CASE AT BAR?

Comity, by deﬁnitioﬂ, involves the mutual recognition of Iegislativé, executive
and judicial acts amongst the states as well as foreign count;ies. Comity is the proper
method of analysis in the instant case at bar. Historically, comity has been the method of
legal analysis utilized for the_universal respccf offered by one state for the marriage
certificates of its sister states- and the certificates of marriage issued by foreign countries.

As a matter of fact, Reno, Nevada, built an industry around its six week divorces- and

those decrees are recognized. Our own Rhode Island divorce complaint contains a
paragraph referring to the pendency of divorce litigation in other states. So, the comity
clause raises its head in more than the issue of the recognition of relationships'by the

issuance of marriage certificates and licenses.



Comity, as expressed, in In Re Chace, 58 A. 978, (1904), follows what is referr_ed
to as “the place of celebration” rule. This is defined as the legal principle which states
that if the marriage is valid where celebrated then it is valid in all other jurisdictions. In
other words, the marriage certificate itself is prima facie evidence of the validity of the
marriage. “Now , it is a principle adopted for general convenience and security, that a
marriage, which is good according to the laws of the country where it is entered into,
shall be valid in any other country. And this principle is considered so essential, that even
when it appears that the parties went into another state to evade the laws of their own
country, the marriage in fhe foreign state Shall nevertheless be valid in the country where
the parties live” Medway vs Needham, 16 Mass.157 (1819). “...even assuming that the
marriage would have been void in this §tate, yet as, so far as _appears, it was lawfully
celebrated in Massachusetts, it must be considered valid .hgre. ...but the general principle
,-.. is that the capacity or incapacity to marry dépends on thé law of the place where the >
matriage is celebrated, and not on that of the domicile of the parties” In Re Chace, 69
L.R.A. 493, 58 A. 978( 1904). There are two exceptions which are attached to this
recognition. They are that the marriage must not be “odious by the common consent of
nations or if its influence is thought dangerous to the fabric of society, so that it is
strongly against the public policy of Rhode Island”. Like any other state, Rhode Island
has statutes indicating what degree of kinship or other close relation, may not marry.
However, that is not the case with gay marriage. Since 1997, the legislature has failed to
either pass a positive gay marriage bill or a statute forbidding gay marriage. Rhode Island

- is a state which is silent on the issue. Our statutes are not gender specific. They are silent

B/ on same sex couples being issued marriage licenses and, therefore, marriage certificates.




One cannot say that same sex relationships are legally recognizable in the State of Rhode
Island. One cannot say ﬁat they are not recognizable, either. As a mattér of fact, there are
a number of cases which have been considered in the Family Court involving gay
couples. All have been entertained and brought to judgment. Our legislature has passed
legislation allowing for the provision of certain legal rights and benefits for same-sex
domestic partners and Rhode Isiand has extended protections a‘gainét discrimination
based on sexual orientation. There is no public policy in the Staj:e of Rhode Isiand,
whether expressed or implied, which prevents the Family Court from exercising its
statutorjr jurisdiction.

The question here is whether or not the State of Rhode Island, for purposes of
divorce, is going to reﬁognize.marﬁagé certificates issued to same sex couples. We
recognize out-of-state marriage certificates for other couples so we are Qoncerned here
only with same sex couples. Or perhaps, we should phrase the question differently, and
ask if the Sfate of Rhode Island, through its Supreme Court, is willing to carve out a gay
exception to the recogniﬁon_of marriage certificates form other juﬁsdictions? Is our
Supreme Court willing to do what the legislature would not and, thereby, fly in the face
of historical legal tradition and case precedent? If every marriage license from other than
the State of Rhode Island were put through this kind of scrutiny, it is fair to say that the
Family Court could not function. 'Although members of the public may not be aware,
certainly the legal establishment is cognizant of the fact that certificates from every state
and many foreign countries are regularly submitted to the Family Court- and recognized
as prima facie evidence of the existence of the marriage. A look at our case law would

establish both the technique of analysis and the fong history of respect for the marriage




certificates of other entities. Comity is accorded with the acceptance of these certificates.

Both of these litigants are being pﬁt through an unnecessary test.

v
WHAT, IF ANY, APPLICABILITY DOES THE DEFENSE OF

MARRIAGE ACT HAVE IN THE CASE AT BAR?

The Defense lof Marriage Act, otherwise known as 28 USC }173 SC, has been
raised as a question mark in the instant case at bai'. Itis ﬁot a question which needs to be
answered. Stepping to one side of the question of the constitutionality of the statute, there
is no applicability of this act in the instant case at bar. While this act relieves Aany state of
the requirement, under federal law, to give full faith and credit to another state’s issuance
of legal recognition to the marriage of a same sex couple, it does so by éllowing each
State to determine its own public policies in such matters. Acting more like a placebo
than medication to cure an ill, the statute leaves every state to its own devices- and every
state must follow comity as part of its own legal precedents and historical tradition. There
have been tremendous questions as to the constitutionality of the above statute and
whether or not the Congress of the United States has the authority to grant an exemption
from the Full Faith and Credit clause in the recognition of same sex marriages. To decide
these issues on the basis of this statute, or to even consider it in the analysis of the issue,
is to raise all matters of constitutional issues. To consider this matter on the constitutional
issues raised by DOMA is to fly in the face of case precedents of this court. We do not

& reach constitutional issues unless it is absolutely necessary.
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SUMMARY ARGUMENT

The question before the Court is simply this: Will the State of Rhode Island
continue to recognize the marriage licenses of its sister states under the legal principles of
comity and, in so doing, exercise the powers of the Family Court over the issue of
divorce and other related matters?
These litigants do not ask this Court to recognize gay marriage. They do not ask this
Court to make deteﬁninations which the legislature has refused to make since 1997, They
ask this Court to recognize the liceﬁse issued to them by the State of Massachusetts for |
which they qualified and for which they applied in good faith. Having satisfied the
requirements of our sister state, they ask that their certificate of marriage be accepted as
prima facie evidence of the validity of their marriage-just like anyone else. In doing so,
the powers of the Family Court to hear divorces within the State of Rhode Island are
activated and the matter may be heard. They do not wish to go through the purgatory of

this case to rest in legal limbo.
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