
SUPREME COURT

OF THE

STATE OF CONNECTICUT

____________________________________________

S.C. 17716
__________________________________________________________

ELIZABETH KERRIGAN, ET AL

VS.

COMMISSIONER OF PUBLIC HEALTH, ET AL

__________________________________________________________

AMICUS CURIAE BRIEF OF THE AMERICAN ACADEMY OF
MATRIMONIAL LAWYERS, CONNECTICUT CHAPTER

__________________________________________________________

Sheila Horvitz
P.O. Box 207
Yantic, CT 06389
Telephone: (860) 889-5529
Facsimile: (860) 889-1319
Juris No. 106113



i

TABLE OF CONTENTS

Table of Authorities ……………………………………………………………………………...….ii

Statement of Interest …...……………………………………………………………………….…iv

Statement of Facts/Proceedings …………………………………………………………..……...1

Argument ……………………………………………………………………………………..……..1

I. Marriage Is A Fundamental Constitutional Right That Cannot Be
Equalized With A Right Conferred Solely By Statute…………….…...…………...……2

II. Only Marriage Provides Couples And Their Children Access To
The Panoply Of Rights And Benefits Available On The Basis Of
Marital Status Under Federal Law …………………………………………..…………...3

III. Civil Unions And Marriage Are Not Equal Because Court Orders
Based On Marriage Are More Portable Than Are Orders Based
On Civil Unions ……………………………………………………………………………..7

Conclusion …..…………………………………………………………………..………………...10



ii

TABLE OF AUTHORITIES

Cases:

Baker v. General Motors Corp., 522 U.S. 222 (1998) ………………………………………8

Bishop v. Oklahoma ex rel. Edmondson, 447 F. Sup. 2d 1239 (N.D. Okla. 2006) ……...4

Carabetta v. Carabetta, 182 Conn. 344, 438 A.2d 109 (1980) ……………………………9

Goshen v. Stonington, 4 Conn. 209 (1822) ………………………………………………….3

Gould v. Gould, 78 Conn. 242, 61 A. 604 (1905) …………………………………………...2

In re Kandu, 315 B.R. 123, 131 (2004) ……………………………………………………4, 5

Kerrigan v. State, 49 Conn. Sup. 644 (2006) …………………………………………….3, 4

Miller-Jenkins v. Miller-Jenkins, 2006 Vt. LEXIS 159 (2006) ……………………………10

Miller-Jenkins v. Miller-Jenkins, 2006 Va. App. LEXIS 539 (2006)………………………10

Rosengarten v. Downes, 71 Conn. App. 372, 802 A.2d 170 (2002) …………………..8, 9

Sherrer v. Sherrer, 334 U.S. 343 (1949) ………………………………………………….7, 8

Smelt v. County of Orange, California, 447 F.3d 673 (9th Cir.),
cert. denied, 127 S. Ct. 396 (2006) ……………………………………………….….4

Wilson v. Ake, 354 F. Sup. 2d 1298 (M.D. Fla. 2005) …………………………………...…4

Zablocki v. Redhail, 434 U.S. 374 (1978) …………………………………………………....2

Zapata v. Burns, 207 Conn. 496, 542 A.2d 700 (1998)……………………………………..2

Attorney General Opinions:

Conn. Op. Atty. Gen. No. 2006-019 ………………………………………………………….9

Conn. Op. Atty. Gen. No. 2005-024 ………………………………………………………….9

Constitutional Provisions:



iii

U.S. Const., Article IV, § 1 ……………………………………………………………………7

Legislative Provisions:

Public Act 05-10 ………………………………………………………………..……………….2

Vt. H. 274, 2003-04 Sess (February 25, 2003) …………………………….………………..3

Vt. H. 83, 2001-02 Sess (January 18, 2001) …………………………………………..…….3

Vt. H. 315, 2001-02 Sess (February 22, 2001) ……………………………..……………….3

Vt. H. 350, 2001-02 Sess (February 27, 2001) ……………………………………………...3

Vt. S. 208, 2001-02 Sess (January 8, 2002 ……………………..…………………………..3

1 U.S.C. § 7 …………………………………………………………………..…………………4

42 U.S.C. § 4o2 ………………………………………………………………….…………..4, 6

26 U.S.C. 1041 …………………………………………………………………………..……..4

29 U.S.C. § 1056 …………………………………………………………………………….....4

Law Reviews and Commentaries:

S. Cox, “Nine Questions About Same Sex Marriage Conflicts,”
40 New Eng. L. Rev. 361, 397 (2006) ………………………………………………..8

W. Eskridge, “Equality Practice: Liberal Reflections on the
Jurisprudence of Civil Unions,” 64 Alb. L. Rev. 853, 863 (2000)…………………. 8

A. Koppelman, “Dumb and DOMA: Why the Defense of Marriage Act is
Unconstitutional,“ 83 Iowa L. Rev 1 (1997) ………………………………………….5

J. Story, Commentaries on the Conflict of Laws 113 (8th ed. 1883) ……………………...7

M. Strasser, “’Defending’ Marriage in Light of the Moreno-Cleburne-
Romer-Lawrence Jurisprudence: Why DOMA Cannot Pass
Constitutional Muster,” 38 Creighton L. Rev. 421 (2005) ………………………5, 6

E. Wolfson & M. Melcher, “Constitutional and Legal Defects in the ‘Defense
of Marriage Act,’” 16 Quinnipiac L. Rev. 221 (1996) ……………………………….5



iv

STATEMENT OF THE INTERESTS OF AMICUS CURIAE

This brief is being filed on behalf of the American Academy of Matrimonial Lawyers

(the “AAML”), Connecticut Chapter.1 The AAML is a national organization of 1600

attorneys recognized as experts in the field of family law. The AAML was founded in 1962

to encourage the study, improve the practice, elevate the standards and advance the cause

of matrimonial law, with the goal of protecting the welfare of the family and society. There

are thirty-two (32) members of the AAML who comprise the Connecticut Chapter.

The members of the AAML, including those of the Connecticut Chapter, deal with

married couples every day as they struggle with the management of their clients’ rights

before and during marriage (e.g. prenuptial agreements, adoption), dissolution of the

clients’ marriage, custody of children, disposition of property, and the apportionment of

financial support. AAML members also represent same-sex couples in their desire to

create marriage-like arrangements in order to acknowledge their commitment to one

another and to provide security for their children. AAML members also assist same-sex

couples in the chaotic area of dissolution of their relationships.

The AAML believes that Connecticut, and all other states, should recognize that the

American family has undergone major changes in structure and type during the last

1 This brief represents the views of the Connecticut Chapter of the American Academy
of Matrimonial Lawyers. It does not necessarily reflect the views of the American Academy
of Matrimonial Lawyers. This brief does not necessarily reflect the views of any judge who
is a member of the American Academy of Matrimonial Lawyers. No inference should be
drawn that any judge who is a member of the Academy participated in the preparation of
this brief or reviewed it before its submission. The Connecticut Chapter of the American
Academy of Matrimonial Lawyers does not represent a party in this matter, is receiving no
compensation for acting as amicus, and has done so pro bono publico.
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generation, and that state law should conform to this reality. At its 2004 annual meeting in

Chicago, the AAML approved, by overwhelming margins, two resolutions in support of the

legalization of marriage between same-sex couples. The resolutions stated:

BE IT RESOLVED that the American Academy of
Matrimonial Lawyers supports the legalization of marriage
between same-sex couples and the extension to same-sex
couples who marry and their children of all the legal rights
and obligations of spouses and children of spouses.

and

BE IT RESOLVED that the American Academy of
Matrimonial Lawyers encourages the United States
Congress and the legislatures of all states to achieve the
legalization of marriage between same-sex couples and the
extension to same-sex couples who marry and their
children of all of the legal rights and obligations of spouses
and children of spouses.

The members of the AAML are devoted to the protection of children and their

families. The AAML members are guided in their professional conduct by the AAML’s

Bounds of Advocacy, a detailed aspirational guide to the moral and ethical problems that

frequently confront family la attorneys, yet are not addressed adequately by existing rules

of professional conduct. The goal of protecting children is paramount in the Bounds of

Advocacy. Zealous advocacy of a parent which would harm a child is prohibited. Rule 5.2

states: “An Attorney should advise the client of the potential effect of the client’s conduct

on a child custody dispute.” The Comment to this Rule, continues to describe the

attorney’s role in advising his/her parent client against conduct that could affect a child

adversely. If a parent client insists on proceeding with a spurious custody claim or in using

custody as a bargaining chip, the lawyer should withdraw.
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Section 6 of the Bounds of Advocacy deals entirely with the lawyer’s role in

protecting children. Section 6 begins: “One of the most troubling issues in family law is

determining a lawyer’s obligations to children. The lawyer must competently represent the

interests of the client, but not at the expense of the children.” (Emphasis added.) Section

6.1 states: “An attorney representing a parent should consider the welfare of, and seek to

minimize the adverse impact of the divorce on, the minor children.” Section 6.2 states: “An

attorney should not permit a client to contest child custody, contact or access for either

financial leverage or vindictiveness.”

In addition to the importance of protecting children when representing parents,

AAML members protect children every day in family disputes by the direct representation of

children. This representation presents its own set of issues and complications, and the

AAML has established a unique set of standards to deal with them entitled, “Representing

Children: Standard for Attorneys and Guardians Ad Litem in Custody or Visitation

Proceedings.”

The interest of the AAML, Connecticut Chapter in this case is the protection of

children and the families into which they are born and/or raised. This Brief presents the

perspective of the leading matrimonial lawyers in Connecticut who deal, on a daily basis,

with the complex human struggles of their clients as those clients work through intimate

familial and social relationships within (and without) the confines of the legal system. From

this perspective, we herein address the issue of the harms that same-sex couples and their

children face due to the inability of same-sex couples to marry. Although same-sex

couples and their children are afforded many of the state legal protections through civil

unions as are afforded to opposite-sex couples who are married, we believe that the
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inequity that persists, both in the legal protections afforded and in the social stigma

attached to a separate and unequal status, continues to harm Connecticut families and

children.
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STATEMENT OF FACTS AND PROCEEDINGS

Amici adopt the Statement of Facts and Proceedings in the Brief of the Appellants.

ARGUMENT

Although the Plaintiffs and other amici are addressing issues of equal protection of

the laws that arise in this case, there are a number of specific issues not addressed which

amici believe are important considerations when determining whether excluding same-sex

couples from the institution of marriage violates the equal protection of the laws and/or

whether civil unions, although separate, are an equal status.1 Amici’s arguments focus on

the second of these inquiries and essentially are comprised of three questions.

First, marriage is a fundamental constitutional right whereas civil unions are a

creature of statute, subject to repeal or alteration at the whim of the legislature. Second,

even if civil unions were a guaranteed right as a necessary remedy to a constitutional

violation, the position in which they place same-sex couples joined in civil unions vis-à-vis

opposite-sex couples joined in marriage is not equal. There are a panoply of federal rights

and benefits that are conferred on couples only with the status of marriage, and by

excluding same-sex couples from the marital relation, the state forecloses the possibility

that they ever will receive any of these benefits. Third, extraterritorial recognition of the

relationships, and the judgments or orders that arise from the dissolution of those

relationships, are more likely to occur with marriage than with civil unions. By extension,

1 The plaintiffs and other amici have briefed for this Court the proper standards by
which this Court should review the plaintiffs’ claimed violations of equal protection and due
process. Amici do not repeat that argument here, but focus instead on the specific harms
suffered and not remedied under Connecticut’s civil union statutes.
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the marriage exclusion harms not only the couples who are foreclosed from entering into

the marital relation, but also the children who are the product of those unions.

I. Marriage Is A Fundamental Constitutional Right That Cannot Be
Equalized With A Right Conferred Solely By Statute.

There is no question that marriage is a fundamental right under both the federal and

state constitutions. The United States Supreme Court discussed the fundamental nature of

the right to marry in Zablocki v. Redhail, 434 U.S. 374, 384 (1978) both as a liberty right

protected by the Due Process Clause of the Fourteenth Amendment and as a right implicit

in the privacy right conferred by that Amendment. This court independently has recognized

the right to marry as being a “fundamental right[] implicitly guaranteed by the [federal]

constitution . . . .” Zapata v. Burns, 207 Conn. 496, 506 (1988). In Gould v. Gould, 78

Conn. 242, 243-44 (1905), this court recognized “the right to contract marriage” as one

specifically guaranteed to the people of this state under the Preamble and Article 1, § 1 of

our constitution. Although “reasonable conditions” may be imposed by the legislature on

the exercise of this right to marry, those conditions do not eviscerate the fundamental

constitutional nature of the right. Id., 244.

Contrary to the right to marry, the right to enter into a civil union has been conferred

on the state citizenry by the legislature. By passing Public Act 05-10, the legislature

conferred upon same-sex couples the right to enter into a relationship status, civil unions,

that would be accorded recognition by the state. Section 14 of the Act conferred upon

same-sex couples in a civil union “all the same benefits, protections and responsibilities

under law, whether derived from the general statutes, administrative regulations or court

rules, policy, common law or any other source of civil law, as are granted to spouses in a

marriage . . . .” It is not beyond the realm of possibility that some future legislature might
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seek to repeal the civil union statutes; such bills have been introduced in the Vermont

legislature in recent years. C.f. Vt. H. 274, 2003-04 Sess (February 25, 2003); Vt. H. 83,

2001-02 Sess. (January 18, 2001); Vt. H. 315, 2001-02 Sess. (February 22, 2001); Vt. H.

350, 2001-02 Sess. (February 27, 2001); Vt. S. 208, 2001-02 Sess. (January 8, 2002).2

To the extent that marriage is a right arising under and protected by our state

constitution and civil unions are a right arising solely by virtue of legislative action, they

cannot be considered equal. Those who marry are free from the worry that the rights

conferred on them by entering into that relation suddenly may be torn from them; those who

enter into civil unions must live under the shadow that, when they awake the next morning,

they may find themselves a legal stranger to the person they considered their spouse.

II. Only Marriage Provides Couples And Their Children Access To
The Panoply Of Rights And Benefits Available On The Basis Of
Marital Status Under Federal Law.

The trial court recognized that the Plaintiffs suffer tangible harm because of “the

looming inequity embodied in the federal Defense of Marriage Act, 1 U.S.C. § 7 . . . .”

(hereinafter “DOMA”) Kerrigan v. State, 49 Conn. Sup. 644, 665 (2006). The court

concluded, however, that this inequity was not related to the status accorded to same-sex

couples in Connecticut. “Called marriages or called civil unions, the plaintiffs are

threatened by the same harm in jurisdictions outside Connecticut, a situation over which

2 Amici recognize that the extent to which the legislature may be permitted to repeal
the civil union statutes might be limited because they provide couples in civil unions vested
rights. See Goshen v. Stonington, 4 Conn. 209, 225 (1822).
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neither the legislature nor this court has any power.” Id., 665-66. The court failed,

however, to consider the inequity that would continue if the DOMA obstacle was removed.3

The relevant portion of DOMA states: “In determining the meaning of any act of

Congress, or of any ruling, regulation, or interpretation of the various administrative

bureaus and agencies of the United States, the word ‘marriage’ means only a legal union

between one man and one woman as husband and wife, and the word ‘spouse’ refers only

to a person of the opposite sex who is a husband or a wife.” 1 U.S.C. § 7. The provision

excludes otherwise legally married same-sex couples from the over 1000 provisions of the

United States Code that apply to those who are married, including the disbursement of

social security survivorship benefits; 42 U.S.C. § 402; the ability to transfer property

between spouses without it being a tax recognizable event; 26 U.S.C. § 1041; and the

ability to divide a pension organized under the federal Employee Retirement Income

Security Act pursuant to a valid Qualified Domestic Relations Order; 29 U.S.C. § 1056.

Amici recognize that at least two federal courts have considered and disposed of the

argument that DOMA is an unconstitutional exercise of Congress’ power under (1) the Full

Faith and Credit Clause; Wilson v. Ake, 354 F. Sup. 2d 1298, 1303-1304 (M.D. Fla. 2005);

(2) the Tenth Amendment; See In re Kandu, 315 B.R. 123, 131 (2004); (3) the Fourth

3 At least one federal court of appeals has concluded that the nomenclature used carries
great importance when it determined that a same-sex couple joined in a California domestic
partnership did not have standing to challenge DOMA because they were not “married” in
any state. Smelt v. County of Orange, California, 447 F.3d 673 (9th Cir.), cert. denied, 127
S. Ct. 396 (2006). See also Bishop v. Oklahoma ex rel. Edmondson, 447 F. Sup. 2d 1239,
1248 (N.D. Okla. 2006) (“[The Defense of Marriage Act] did not anticipate the scenario of
an alternate form of legally-cognizable relationship. It specifically limits its application to a
‘relationship between persons of the same sex that is treated as a marriage’; a civil union,
however, is not treated as a marriage. . . . Instead, a civil union is its own creature that is
offered only to same-sex individuals and that is distinct from full-scale legal marriages.”)
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Amendment, as an unconstitutional interference with an individual’s property interests in

governmental benefits; id., 134-35; or (4) the Equal Protection and Due Process Clauses of

the Fifth Amendment, as an unconstitutional deprivation of the fundamental right to marry;

id., 138-141; Wilson v. Ake, supra, 1305-1307. It is quite clear, however, that the

discussion surrounding the constitutionality of DOMA neither begins nor ends with these

decisions. See e.g. M. Strasser, “’Defending’ Marriage in Light of the Moreno-Cleburne-

Romer-Lawrence Jurisprudence: Why DOMA Cannot Pass Constitutional Muster,” 38

Creighton L. Rev. 421 (2005) (concluding DOMA’s Full Faith and Credit Provision is

unconstitutional under Equal Protection principles and DOMA’s definitional provision is

unconstitutional under both Freedom of Association and Equal Protection principles); A.

Koppelman, “Dumb and DOMA: Why the Defense of Marriage Act is Unconstitutional,“ 83

Iowa L. Rev 1 (1997) (concluding DOMA’s provision permitting states to refuse to give

effect to judicial proceedings in sister states is unconstitutional under the Full Faith and

Credit Clause); E. Wolfson & M. Melcher, “Constitutional and Legal Defects in the ‘Defense

of Marriage Act,’” 16 Quinnipiac L. Rev. 221 (1996) (concluding DOMA is constitutionally

infirm because it usurps states’ rights to regulate marriage under the Tenth Amendment). If

the United States Supreme Court eventually concludes that DOMA cannot pass

constitutional muster, the tangible harm inherent in the status of civil unions will become

evident. Contrary to the trial court’s opinion, nomenclature will matter; those who are

married, such as same-sex couples in Massachusetts, will have access to the plethora of

rights and protections offered to married couples under federal law, while those couples

joined merely in civil unions will be denied those same rights and protections.4

4 “In those states in which civil unions are constitutionally mandated because the state
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Amici’s area of greatest concern in this regard is not solely for the couples involved,

but rather for the family units. In looking specifically at the three federal rights previously

mentioned, it is clear that children as well as spouses are affected by the marriage

exclusion. Each seeks to provide some measure of financial protection to the family unit as

a whole. The rights concerning pensions and property transfers are utilized frequently in

divorce proceedings. A pension often is the only asset, or one of few assets, owned by a

divorcing couple, and its division is necessary to the future financial stability of both

spouses and the children they are raising. The ability to transfer property from spouse to

spouse tax-free permits the courts to distribute assets equitably regardless of in whose

name the property was acquired or held. By not paying taxes on the transfers at the time of

the divorce, the family unit is able to conserve financial resources that then may be used for

the support of the entire family.

Perhaps the most glaring distinction between civil unions and marriages, however, is

the right to social security survivorship benefits. Under the Social Security Act, both a

surviving spouse and a surviving child may be eligible for survivorship benefits. 42 U.S.C.

§ 402. For a married couple, both the surviving spouse and the child will be eligible for

such benefits. For a couple in a civil union, however, only the surviving child will have

constitution requires that same-sex couples be given the opportunity to receive the same
benefits that different-sex couples receive, the recognition of same-sex marriages might be
constitutionally required if such marriages but not civil unions would qualify for federal
benefits. The fact that state residents who had celebrated civil unions could enjoy all of the
state benefits that others who had celebrated marriages could enjoy would not mean that
those in civil unions would similarly be entitled to enjoy the federal benefits that married
couples would enjoy. If indeed same-sex couples who celebrated marriages but not civil
unions would be entitled to federal benefits, then a state recognizing civil unions but not
marriages for same-sex couples would not have done all that it could have to assure that all
of its citizens received the equal benefits of the law.” M. Strasser, supra, 38 Creighton L.
Rev. 447.
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eligibility. The constitution of the family may be the same, but the resources available to

them, solely by virtue of the adults’ relationship status, are drastically different. The civil

union family nets only half of what is granted to the married family, leaving both the

surviving spouse and the child to suffer.

III. Civil Unions And Marriage Are Not Equal Because Court Orders
Based On Marriage Are More Portable Than Are Orders Based On
Civil Unions.

Oftentimes, the discussion regarding portability of relationship status focuses on the

recognition by one state of a marriage celebrated in another, and such discussion generally

begins with the choice of law concept that a marriage valid in the place of celebration is

valid everywhere. See J. Story, Commentaries on the Conflict of Laws 113 (8th ed. 1883).

Amici recognize that this discussion implicates the Plaintiffs’ rights and the protections

afforded their children. However, amici are concerned more immediately with the interstate

recognition of divorce decrees, and the custody and support orders ancillary to those

decrees, that are issued by Connecticut courts in the dissolution of civil unions as

compared with marriages.

The Full Faith and Credit Clause provides: "Full Faith and Credit shall be given in

each State to the public Acts, Records, and judicial Proceedings of every other State.”

Article IV, § 1. It “is one of the provisions incorporated into the Constitution by its framers

for the purpose of transforming an aggregation of independent, sovereign States into a

nation.” Sherrer v. Sherrer, 334 U.S. 343, 355 (1949). Particularly in the area of divorce

and, by extension, custody and support, “[t]hat vital interests are involved . . . indicates . . .

that it is a matter of greater rather than lesser importance that there should be a place to

end such litigation. . . . [W]here a decree of divorce is entered by a competent court . . . the

obligation of full faith and credit requires that such litigation should end in the courts of the
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State in which the judgment was rendered.” Id., 356. Once there is such a finality of

judgment, the underlying basis for that judgment is insulated from further attack.5

The extent to which DOMA, so long as it is valid and in effect, limits the

application of this doctrine is unclear.6 However, the odds of interstate relationship

recognition decreases, the extent to which is unknown, when the status involved is civil

unions rather than marriage. See W. Eskridge, “Equality Practice: Liberal Reflections on

the Jurisprudence of Civil Unions,” 64 Alb. L. Rev. 853, 863 (2000). Connecticut, in fact,

already has recognized as much. In Rosengarten v. Downes, 71 Conn. App. 372 (2002),

the Appellate Court concluded that the civil union sought to be dissolved was not a family

matter within the ambit of General Statutes § 46b-1, not only because it did not fit what the

court concluded was the definition of marriage in Connecticut, but also because it was not a

5 The United States Supreme Court has explained that different full faith and credit
considerations inform the credit owed to the acts or laws of sister states and that owed to
the judgments of sister states. “Our precedent differentiates the credit owed to laws
(legislative measures and common law) and to judgments. In numerous cases this Court
has held that credit must be given to the judgment of another state although the forum
would not be required to entertain the suit on which the judgment was founded. . . . The
Full Faith and Credit Clause does not compel a state to substitute the statutes of other
states for its own statutes dealing with a subject matter concerning which it is competent to
legislate. . . . Regarding judgments, however, the full faith and credit obligation is exacting.
A final judgment in one State, if rendered by a court with adjudicatory authority over the
subject matter and persons governed by the judgment, qualifies for recognition throughout
the land. For claim and issue preclusion (res judicata) purposes, in other words, the
judgment of the rendering State gains nationwide force.” (Citations omitted; internal
quotation marks omitted.) Baker v. General Motors Corp., 522 U.S. 222, 232-33 (1998).
This is true even where the forum state has a strong public policy against the policies
reflected in the original state’s judgment. Id., 233-34.
6 One commentator recently explained the general understanding that DOMA
apparently permits a state to refuse to grant recognition for enforcement purposes to
another state’s final judgments that were based on a same-sex marriage. S. Cox, “Nine
Questions About Same Sex Marriage Conflicts,” 40 New Eng. L. Rev. 361, 397 (2006). “An
enforcement state under DOMA is permitted to ignore finality and refuse to give effect to
judgments based on a same-sex marriage, even when the particular litigation involved
could have had no other state's substantive law applied to the controversy.” Id. The author
concludes that Congress does not have the authority to take away enforcement
requirements from the only interested state’s final money judgments.
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marriage under Vermont law. Id., 378-79. The court found it noteworthy that, although §

46b-1 (1) defined the dissolution of marriage as a family matter, the plaintiff had not

claimed that he was married under the laws of either Connecticut or Vermont. Id., 382.

While it is not guaranteed that our Appellate Court would have reached a different

conclusion had the plaintiff been married to his same-sex spouse under Vermont law, there

certainly would have been more of a basis for the court to have done so. It would have

been clear that the dissolution of that marriage was a family relations matter, and then to

excise it from the coverage of § 46b-1, the court would have had to determine that the

marriage was void, an almost impossible task under Connecticut law. See Carabetta v.

Carabetta, 182 Conn. 344, 349 (1980) (“in the absence of express language in the

governing statute declaring a marriage void for failure to observe statutory requirement, this

court has held in an unbroken line of cases . . . that such a marriage, though imperfect, is

dissoluble rather than void”).

Rosengarten illustrates that there is a greater likelihood that sister states will

recognize marriages and, even more so, orders stemming from the dissolution of marriage,

than they will civil unions because of the similarities of the rights and obligations provided

under their opposite-sex-couples-only marriage laws and the marriage laws of a state that

permits couples to marry regardless of sex. All fifty states have marriage and dissolution of

marriage laws; fewer than ten states, however, have an institution that is similar at all to

civil unions, and Connecticut is only the second state to have an institution by that name. It

is still unclear to what extent, if at all, those other marriage-like-but-not-marriage relations

will be recognized in Connecticut as civil unions. See Conn. Op. Atty. Gen. No. 2006-019;

Conn. Op. Atty. Gen. No. 2005-024.

Amici recognize that the legal effect given sister state custody determinations may

differ from that given support determinations, in part because of the Parental Kidnapping

Prevention Act and the Uniform Child Custody Jurisdiction Enforcement Act, so long as



10

Connecticut or a non-civil union adverse state is the first to exercise jurisdiction.7 In these

situations, too, however, a relation by the same name as that used in every jurisdiction can

only enhance the recognition of the status, and the rights, benefits, and obligations which

accompany it, that Connecticut confers on same-sex couples.

CONCLUSION

As members of the American Academy of Matrimonial Lawyers, Connecticut

Chapter, amici seek to ensure that the families of this state, especially children, are

protected to the fullest extent possible. When viewing marriage and civil unions as

competing options, it is clear that they are neither the same nor equal. A civil union is not a

marriage, and it is not treated as a marriage by the federal government or by other

jurisdictions. Instead, a civil union is its own creature, a purely statutory right, offered only

to same-sex couples and distinct from full-scale legal marriages.

7 The practical effect of the interplay between DOMA and the Parental Kidnapping
Prevention Act (hereinafter “PKPA”) can be seen in an ongoing dispute between the states
of Vermont and Virginia in the case of Miller-Jenkins v. Miller-Jenkins. This case involves a
custody dispute that arose between a lesbian couple who, while living in Virginia, entered
into a Vermont civil union and had a child who was issue of that union. 2006 Vt. LEXIS
159, *3 (2006) (App. at A-1). When the couple separated while living in Vermont, orders
were sought first from a Vermont court, which specified a precise and liberal visitation
schedule for the non-birth mother; id., *3-4; and later from a Virginia court, following the
birth mother’s move back to Virginia. Id., *4. The Virginia court concluded that any
parental rights held by the non-birth mother existed by virtue of the civil union and,
therefore, were null and void under Virginia law; id., *5-6; a decision reversed by the Court
of Appeals of Virginia on November 28, 2006. 2006 Va. App. LEXIS 539 (2006) (App at A-
15). The court held that because Vermont was the home state of the child at the time of
the original orders and the Vermont Supreme Court had concluded that Vermont properly
had exercised jurisdiction over the custody and visitation matter, the PKPA bound Virginia
by that decision, regardless of any conflicting state law that Virginia might have. Id., *7-14.
The court additionally held that DOMA did not trump the PKPA’s requirement that full faith
and credit be given to the Vermont orders because Vermont was the first state to enter
such orders with jurisdiction to do so. Considering the tortured procedural history of this
case, it is likely that the birth mother will seek an appeal to the United States Supreme
Court, and, regardless, this is doubtful the last word on the subject.
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OPINION:

[*P1] DOOLEY, J. Lisa Miller-Jenkins appeals a
family court decision finding her ex-partner, Janet Miller-
Jenkins, to be a parent of their three-year-old child
conceived via artificial insemination. On appeal, Lisa n1
[**2] contests three family court decisions. First, she

appeals the decision by the Vermont family court that
found both her and Janet to be legal parents of their child
[hereinafter IMJ], and awarded Lisa temporary legal and
physical rights and responsibilities of the child and Janet
temporary parent-child contact. Second, Lisa appeals the
family court's refusal to give full faith and credit to a
Virginia court order, issued after the Vermont court's
temporary custody and visitation order, that was contrary
to the Vermont decree and that precluded Janet's
visitation rights. Finally, Lisa appeals an order of
contempt issued by the family court based on her failure
to abide by the temporary visitation order.

n1 For clarity, we will refer to the parties by
their first names.

[*P2] We granted interlocutory appeal to address
the validity of these orders. We conclude the civil union
between Lisa and Janet was valid and the family court
had jurisdiction to dissolve the union. Further, we decide
that the family court [**3] had exclusive jurisdiction to
issue the temporary custody and visitation order under
both the Uniform Child Custody Jurisdiction Act
(UCCJA), 15 V.S.A. § § 1031-1051, and the Parental
Kidnapping Protection Act (PKPA), 28 U.S.C. § 1738A
(2000). We affirm the family court's determination that
Janet is a parent of IMJ, the resulting visitation order, and
the order of contempt issued against Lisa for her failure
to abide by the visitation order.

[*P3] Lisa and Janet lived together in Virginia for
several years in the late 1990's. In December 2000, the
parties traveled to Vermont and entered into a civil union.
In 2001, while Lisa and Janet were still a couple, Lisa
began to receive artificial insemination from sperm
provided by an anonymous donor. Janet participated in
the decision that Lisa become impregnated and helped
select the anonymous donor. In April 2002, Lisa gave
birth to IMJ, with Janet present in the delivery room.
Lisa, Janet, and IMJ lived in Virginia until IMJ was
approximately four months old and then moved together
to Vermont around August of 2002. The parties lived
together with IMJ in Vermont [**4] until the fall of
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2003, when they decided to separate. After the
separation, in September 2003, Lisa moved to Virginia
with IMJ.

[*P4] On November 24, 2003, Lisa filed a petition
to dissolve the civil union in the Vermont family court in
Rutland. In her complaint, Lisa listed IMJ as the
"biological or adoptive child[]of the civil union." Lisa
requested that the court award her custodial rights and
award Janet parent-child contact. The family court issued
a temporary order on parental rights and responsibilities
on June 17, 2004. This order awarded Lisa temporary
legal and physical responsibility for IMJ, and awarded
Janet parent-child contact for two weekends in June, one
weekend in July, and the third full week of each month,
beginning in August 2004. The family court also ordered
Lisa to permit Janet to have telephone contact with IMJ
once daily.

[*P5] Although Lisa permitted the first court
ordered parent-child-contact weekend, she did not allow
Janet to have parent-child contact after that date, nor did
she allow Janet to have telephone contact with IMJ, as
the family court had ordered. In fact, Lisa has not allowed
Janet to have any contact with IMJ other than during
[**5] that first weekend. Meanwhile, on July 1, 2004,
after the Vermont court had already filed its temporary
custody and visitation order and parentage decision, Lisa
filed a petition in the Frederick County Virginia Circuit
Court and asked that court to establish IMJ's parentage.

[*P6] In response, on July 19, 2004, the Vermont
court reaffirmed its "jurisdiction over this case including
all parent-child contact issues," stated that it would not
"defer to a different State that would preclude the parties
from a remedy," and made clear that the temporary order
for parent-child contact was to be followed. It added that
"[f]ailure of the custodial parent to allow contact will
result in an immediate hearing on the need to change
custody."

[*P7] Although the Vermont and Virginia courts
consulted by telephone, an interstate parental-rights
contest ensued. On September 2, 2004, the Vermont court
found Lisa in contempt for willful refusal to comply with
the temporary visitation order. On September 9, the
Virginia court held it had jurisdiction to determine the
parentage and parental rights of IMJ and that any claims
of Janet to parental status were "based on rights under
Vermont's [**6] civil union laws that are null and void
under Va. Code § 20-45.3." On October 15, the Virginia
court followed with a parentage order finding Lisa to be
the "sole biological and natural parent" of IMJ and
holding that Janet has no "claims of parentage or
visitation rights over" IMJ. That order is on appeal to the
Virginia Court of Appeals.

[*P8] On November 17, 2004, the Vermont court
found that both Lisa and Janet had parental interests in
IMJ and set the case for a final hearing on parental rights,
property, and child support. Thereafter, on December 21,
2004, the Vermont court issued a ruling refusing to give
full faith and credit to the Virginia parentage decision.
Lisa appealed both of these decisions, as well as the
decision finding her in contempt.

I. Interstate Jurisdiction and Full Faith and Credit

[*P9] This case is, at base, an interstate
jurisdictional dispute over visitation with a child. Lisa
argues here that the Vermont family court should have
given full faith and credit to the Virginia court's custody
and parentage decision, which determined Janet had no
parentage or visitation rights with respect to IMJ. The
family court rejected [**7] this argument because it
concluded the Virginia decision did not comport with the
PKPA, "which was designed for the very purpose of
eliminating jurisdictional battles between states with
conflicting jurisdictional provisions in child custody
disputes." The Vermont court determined it had exercised
jurisdiction consistent with the requirements of the PKPA
and had continuing jurisdiction at the time Janet's action
was filed in Virginia. Therefore, it further concluded the
Virginia court was prohibited from exercising jurisdiction
by the PKPA, § 1738A(g), and the Vermont court had no
obligation to give full faith and credit to the conflicting
Virginia decision.

[*P10] In analyzing Lisa's arguments, we note that
she does not contest that if she and Janet were a validly
married heterosexual couple, the family court's PKPA
analysis would be correct. Because of her tacit
acceptance of the family court's analysis with regard to
jurisdiction under the PKPA, we provide only a summary
description of why we believe that the family court was
correct.

[*P11] The purpose of the PKPA is to determine
when one state must give full faith and credit to a child
custody determination of another [**8] state, such that
the new state cannot thereafter act inconsistently with the
original custody determination. Thompson v. Thompson,
484 U.S. 174, 181, 108 S. Ct. 513, 98 L. Ed. 2d 512
(1988). The PKPA follows on, and includes many of the
provisions of, the Uniform Child Custody Jurisdiction
Act (UCCJA), adopted in Vermont as 15 V.S.A. § §
1031-1051. These acts were adopted to respond to "a
growing public concern over the fact that thousands of
children are shifted from state to state and from one
family to another every year while their parents or other
persons battle over their custody in the courts of several
states." National Conference of Commissioners on
Uniform State Laws, Uniform Child Custody Jurisdiction
Act, Prefatory Note (1968). The PKPA embodies
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preferences "to leave jurisdiction in the state which
rendered the original decree[,] . . . to promote the best
interests of the child[,] . . . [and to] discourage[]interstate
abduction and other unilateral removals of children for
the purpose of obtaining a favorable custody decree."
Michalik v. Michalik, 172 Wis. 2d 640, 494 N.W.2d 391,
398 (Wis. 1993).

[*P12] [**9] The PKPA applies equally to a
visitation determination, requiring states to enforce "any
custody determination or visitation determination made
consistently with the provisions of this section by a court
of another State." 28 U.S.C. § 1738A(a). Because the
first custody and visitation determination with respect to
IMJ was made by the Vermont court, we must first
examine whether that court exercised jurisdiction
"consistently with the provisions of" the PKPA. Id. If it
did, and if it continued to have jurisdiction when Janet
filed her proceeding in the Virginia court, the Virginia
court was without jurisdiction to modify the Vermont
order. Id. § 1738A(g), (h).

[*P13] In order for a Vermont court to exercise
jurisdiction consistent with the PKPA, it must have
jurisdiction under Vermont law, id. § 1738A(c)(1), and
meet one of four conditions, id. § 1738A(c)(2)(A)-(D). In
this case, it met the condition in subsection (A)(ii) that
Vermont "had been the child's home State within six
months before the date of commencement of the
proceeding and the child is absent from such State
because of his removal or retention by a contestant or for
other reasons, and [**10] a contestant continues to live
in such State." Id. § 1738A(c)(2)(A)(ii). For purposes of
this provision, "home State" is defined to mean "the State
in which, immediately preceding the time involved, the
child lived with his parents, a parent, or a person acting
as a parent, for at least six consecutive months." Id. §
1738A(b)(4). Because Vermont had been IMJ's home
state within six months before Lisa filed her dissolution
petition in November 2003, Lisa had removed IMJ from
Vermont, and Janet lived in Vermont on the date the
dissolution proceeding was commenced, the requirements
of subsection(A)(ii) were met. See Matthews v. Riley, 162
Vt. 401, 406, 649 A.2d 231, 236 (1994).

[*P14] The PKPA also requires that the court have
jurisdiction under Vermont law. Whether local
jurisdiction is present is determined by the UCCJA. 15
V.S.A. § 1032(a); Matthews, 162 Vt. at 406, 649 A.2d at
235. For the exact reason that the Vermont proceeding
met the PKPA condition discussed above, supra, P 13, it
met the identically-worded provision of the UCCJA.
Compare 15 V.S.A. § 1032(a)(1)(B) with 28 U.S.C. §
1738A(c)(2)(A)(ii) [**11] . Thus, the family court had
jurisdiction under Vermont law as required by 28 U.S.C.
§ 1738A(c)(1).

[*P15] Because the Vermont dissolution
proceeding was still pending in July 2004, when Lisa
filed her action in the Virginia court, and the Vermont
proceeding was consistent with the PKPA, the Virginia
court lacked jurisdiction pursuant to § 1738A(g) of the
PKPA. That section specified that the court could not
exercise jurisdiction over a proceeding to determine the
custody of, or visitation with, IMJ while the Vermont
proceeding was pending. The Virginia court violated this
section by exercising jurisdiction over the case filed by
Lisa.

[*P16] Because the Vermont court had issued a
temporary custody and visitation order, the Virginia court
was also governed by § 1738A(h) of the PKPA. That
section prohibited the Virginia court from modifying the
Vermont court's order unless the Vermont court "no
longer [had] jurisdiction to modify such determination"
or had "declined to exercise jurisdiction to modify such
determination." Since the Vermont court continued to
exercise jurisdiction over the Vermont proceeding, the
Virginia court could have modified [**12] the order only
if the Vermont court had lost its initial jurisdiction. Under
the PKPA, a court that had initial jurisdiction to issue a
custody or visitation order continues to have jurisdiction
as long as it continues to have jurisdiction under state law
and one of the contestants remains a resident of the state.
Id. § 1738A(d); Matthews, 162 Vt. at 407, 649 A.2d at
236. The latter requirement is met because Janet
continues to reside in Vermont.

[*P17] Again, the former requirement of continuing
jurisdiction is met if it is authorized by the UCCJA. See
Matthews, 162 Vt. at 407, 649 A.2d at 236-37. At the
time the Virginia court acted, the Vermont court had
jurisdiction to modify its own visitation order if:

(2) it is in the best interest of the child
that a court of this state assume
jurisdiction because:

(A) the child and his
parents, or the child and at
least one contestant, have a
significant connection with
this state; and

(B) there is available in
this state substantial
evidence concerning the
child's present or future
care, protection, training,
and personal relationships.

15 V.S.A. § 1032(a)(2) [**13] . These provisions were
met because IMJ had recently resided in Vermont and the



A-4

evidence of IMJ's relationship with Janet was present in
Vermont. Matthews, 162 Vt. at 412, 649 A.2d at 239.

[*P18] The Vermont court had continuing
jurisdiction over the matter of Janet's visitation with IMJ.
Therefore, the Virginia order extinguishing Janet's
visitation right was issued in violation of § 1738A(h) of
the PKPA. The Vermont court was not required to give
full faith and credit to the Virginia order issued in
violation of the PKPA. Matthews, 162 Vt. at 412-13, 649
A.2d at 240.

[*P19] Lisa makes three arguments against
applying this analysis in this case. First, she argues that
the Virginia proceeding is a parentage action, and the
PKPA does not apply to parentage actions. Even if we
were to accept this argument, we do not understand how
it would determine the question before us-that is, whether
the Vermont court must give full faith and credit to the
Virginia parentage decision. Apparently, Lisa's logic is as
follows: Although the Vermont court determined that
Janet is a parent of IMJ, the Virginia court could and did
determine that Janet is not a parent [**14] of IMJ; the
Vermont court must now accept the Virginia
determination and strike any visitation order based upon
the Vermont parentage determination. Whether Virginia
must enforce the Vermont visitation order is not directly
involved in this appeal, but that is an entirely different
question from whether full faith and credit requires the
Vermont court to strike its own visitation order because
the Virginia court refuses to recognize its validity based
entirely on Virginia law. In Medveskas v. Karparis, 161
Vt. 387, 395, 640 A.2d 543, 546-47 (1994), we held that
we would not extend full faith and credit to another
state's custody determination if that state's court refused
to extend full faith and credit to an earlier Vermont
custody order. We will not give "greater faith and credit
to the judgments of the courts of other states" than we
give to our own courts' judgments. Id. at 394, 640 A.2d at
546 (quotations omitted). The same reasoning applies
here.

[*P20] Lisa is making the curious argument that if
the PKPA does not apply to this dispute, Vermont will be
required to give full faith and credit to the Virginia
parentage decision and custody and visitation [**15]
order. Our cases have routinely stated exactly the
opposite position-that is, in the absence of a requirement
imposed by the PKPA, Vermont courts will not extend
full faith and credit to another state's custody and
visitation order. See Rocissono v. Spykes, 170 Vt. 309,
316, 749 A.2d 592, 597 (2000) (Arizona's assertion of
jurisdiction over custody dispute was inconsistent with
the PKPA "and thus not entitled to full faith and credit");
Columb v. Columb, 161 Vt. 103, 107, 633 A.2d 689, 691
(1993) (custody order that does not meet PKPA

requirements "is not entitled to full faith and credit in
other states").

[*P21] In any event, we reject the argument that the
PKPA is inapplicable. The PKPA applies to custody or
visitation determinations. 28 U.S.C. § 1738A(a) . It
defines a "custody determination" as "a judgment, decree
or other order of a court providing for the custody of a
child, and includes permanent and temporary orders and
initial orders and modifications." Id. § 1738A(b)(3) . It
defines a visitation determination in nearly identical
terms. Id. § 1738A(b)(9). Lisa's dissolution petition to
the Rutland Family Court sought [**16] a custody
determination, and the court's temporary order included a
temporary determination of both custody and visitation.
Lisa's parentage petition in the Virginia court sought a
determination that Janet had no parental rights, and the
Virginia court issued a temporary order requiring Janet's
visitation to be supervised and then a permanent order
that Janet had no right to visit IMJ. Plainly, the Virginia
court decisions included visitation determinations as the
term is defined in the PKPA. Just as plainly, the PKPA
applied to those decisions.

[*P22] Lisa's argument, then, is that a custody or
visitation determination arising out of one kind of
proceeding is covered by the PKPA, and a custody or
visitation determination arising out of another is not. All
of the decisions interpreting the PKPA in private family
disputes conclude that the PKPA draws no such
distinction. Martinez v. Reed, 623 F. Supp. 1050, 1055
(E.D. La. 1985) (PKPA applies to guardianship decision);
Guernsey v. Guernsey, 794 So. 2d 1108, 1110 (Ala. Civ.
App. 1998) (parentage); Ray v. Ray, 494 So. 2d 634, 637
(Ala. Civ. App. 1986) (guardianship); In re Pima County
Juvenile Action No. J-78632, 147 Ariz. 527, 711 P.2d
1200, 1206 (Ariz. Ct. App. 1985) [**17] (dependency
proceeding initiated by grandfather), rev'd on other
grounds, 147 Ariz. 584, 712 P.2d 431, 435 (Ariz. 1986) ;
In re B.B.R., 566 A.2d 1032, 1040 n.24 (D.C. 1989)
(habeas corpus); E.E.B. v. D.A., 89 N.J. 595, 446 A.2d
871, 876 (N.J. 1982) (habeas corpus); In re Bean, 132
N.C. App. 363, 511 S.E.2d 683, 686 (N.C. Ct. App. 1999)
(termination of parental rights). In fact, this Court
recently held that the PKPA applied to a guardianship
proceeding from another state. Jackson v. Hendricks,
2005 VT 113, P9 n.1, 893 A.2d 292, 16 Vt. L. Wk. 375.
The one case on which Lisa relies found that the PKPA
did not apply to a parentage proceeding precisely because
no party asked for a custody or visitation order and the
court did not address custody or visitation. Sheila L. v.
Ronald P.M., 195 W. Va. 210, 465 S.E.2d 210, 221 (W.
Va. 1995). Such a situation is inapposite to the
circumstances in this case.
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[*P23] We recognize that some courts have held
the PKPA does not apply to neglect and dependency
proceedings where the state is intervening to protect the
child, see In re A.L.H., 160 Vt. 410, 413 n.2, 630 A.2d
1288, 1290 n.2 (1993) [**18] (citing cases), and Lisa has
referenced these cases. These cases rely on three
rationales: (1) the UCCJA explicitly applies to "neglect
and dependency proceedings," 15 V.S.A. § 1031(3), and
the PKPA, which was drafted to generally track the
UCCJA, intentionally omitted that language, see L.G. v.
People, 890 P.2d 647, 661-62 (Colo. 1995); In re L.W,
241 Neb. 84, 486 N.W.2d 486, 500-01 (Neb. 1992); State
ex rel. Dep't of Human Servs. v. Avinger, 104 N.M. 255,
720 P.2d 290, 292 (N.M. 1986); (2) the purpose of the
PKPA is to address the interstate enforcement of child
custody decrees, and, in particular, particularly to address
child-snatching, and not to interfere with a state's
protection of a dependent and neglected child, see L.G.,
890 P.2d at 661-62; In re L.W, 486 N.W.2d at 500-01;
Avinger, 720 P.2d at 292; and (3) the continuing
jurisdiction section of the PKPA, § 1738A(d), refers to a
contestant, a term defined in § 1738A(b)(2) not to
include the state, see In re L.W, 486 N.W.2d at 500-01.
None of these rationales suggests that the PKPA should
not apply in this visitation dispute [**19] between
private parties.

[*P24] For the above reasons, we reject Lisa's
argument that the PKPA does not apply to the Virginia
parentage decision. We hold that the PKPA applies to this
case and does not command the Vermont court to give
full faith and credit to the parentage decision of the
Virginia court that was issued in violation of the PKPA.

[*P25] Lisa's second argument is that the PKPA has
been superseded by the Defense of Marriage Act
(DOMA), 28 U.S.C. § 1738C (2000), and DOMA
requires that the Vermont court give full faith and credit
to the Virginia decision and order. DOMA reads:

No State, territory, or possession of
the United States, or Indian tribe, shall be
required to give effect to any public act,
record, or judicial proceeding of any other
State, territory, possession, or tribe
respecting a relationship between persons
of the same sex that is treated as a
marriage under the laws of such other
State, territory, possession, or tribe, or a
right or claim arising from such
relationship.

Id. Lisa argues that a Vermont civil union is a
relationship between persons of the same sex that is
treated as a marriage under Vermont [**20] law and that

Janet's right of visitation, if any, arises from that
relationship. Thus, she argues that DOMA authorized the
Virginia court to reject any right of visitation based on
the Vermont court order, and the Vermont court must
give full faith and credit to the Virginia order.

[*P26] The family court concluded that DOMA
would not provide Lisa the relief she sought:

Nor is the application of the PKPA in
this case, as Lisa's counsel has suggested,
hindered by the more recently enacted
Federal Defense of Marriage Act
(DOMA). . . . Whether or not a Virginia
court may be permitted under DOMA to
decline to give effect to the judicial
proceedings in Vermont in a Virginia
court is not relevant to the essential
question before this court, or before the
court of Virginia as a prerequisite for
exercising its jurisdiction, of whether this
Vermont court had jurisdiction under
Vermont law over this dispute before it
was filed in Virginia. Clearly Vermont has
jurisdiction and therefore the
Commonwealth of Virginia's judgment is
not entitled to full faith and credit.

Janet urges us to affirm on a broader and different
ground: that DOMA and the PKPA should be construed
to be [**21] consistent; this consistent construction
would be that DOMA does not apply to custody and
visitation orders.

[*P27] We affirm on the ground employed by the
Vermont court. This case is about whether the Vermont
court must give full faith and credit to the decision of the
Virginia court, and not the reverse. Unlike the PKPA, in
no instance does DOMA require a court in one state to
give full faith and credit to the decision of a court in
another state. Its sole purpose is to provide an
authorization not to give full faith and credit in the
circumstances covered by the statute. Thus, DOMA does
not aid Lisa's attack on the Vermont order.

[*P28] Under Lisa's interpretation, we would be
required to give full faith and credit to the Virginia
court's decision not to give effect to the fully valid order
of the Vermont court. Indeed, if we were to accept that
argument, the Vermont biological parent of a child born
to a civil union could always move to another state to
make a visitation order unenforceable in every state,
including Vermont. As we discussed above in relation to
Lisa's PKPA argument, supra, P 19, we held in
Medveskas, 161 Vt. at 394, 640 A.2d at 546, that [**22]
we will not give "greater faith and credit" to another
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state's judgment that is in conflict with a valid judgment
of our own courts. Because we can affirm on this narrow
ground, we need not reach the broader question of
whether DOMA, and not the PKPA, governs to determine
the effect of a Vermont custody or visitation decision
based on a civil union.

[*P29] Lisa's third ground for arguing the PKPA
does not apply is that the civil union was void because
both Janet and Lisa were residents of Virginia when they
entered the civil union in Vermont, and, as a result,
Virginia courts did not have to recognize it. We consider
this argument in the next section of the opinion and reject
it.

[*P30] In summary, none of Lisa's arguments
change our conclusion that this is a straightforward
interstate jurisdictional dispute over custody, and the
governing law fully supports the Vermont court's
decision to exercise jurisdiction and refuse to follow the
conflicting Virginia visitation order.

II. The Validity of the Civil Union

[*P31] Lisa next argues the civil union of her and
Janet is void as a matter of law because it was entered
into when both parties were residents of Virginia [**23]
and would have been void if entered into in Virginia. She
then argues that since the civil union is void, the
temporary visitation order based upon the civil union is
also void. In making these arguments, she relies first
upon 15 V.S.A. § 6, which provides:

A marriage shall not be contracted in this
state by a person residing and intending to
continue to reside in another state or
jurisdiction, if such marriage would be
void if contracted in such other state or
jurisdiction. Every marriage solemnized in
this state in violation of this section shall
be null and void.

She argues that because same-sex legal unions are void in
Virginia, Vermont must also find their union void. Lisa
recognizes that § 6 alone, which applies to marriages,
does not void the civil union. As we held in Baker v.
State, 170 Vt. 194, 201, 744 A.2d 864, 869 (1999) , a
union between partners of the same gender is not defined
by Vermont law as a marriage. The Legislature explicitly
codified this holding in 15 V.S.A. § 8. 1999, No. 91 (Adj.
Sess), § 25. Thus, Lisa argues, § 6, applies to civil
unions as well as marriages as a result of [**24] 15
V.S.A. § 1204(a), a section of the civil union statute,
which states:

Parties to a civil union shall have all the
same benefits, protections and
responsibilities under law, whether they
derive from statute, administrative or court
rule, policy, common law or any other
source of civil law, as are granted to
spouses in a marriage.

Accordingly, Lisa argues § 1204(a) incorporates § 6 and
voids her union to Janet.

[*P32] The Vermont court did not address these
arguments because Lisa failed to raise them. Thus, Janet's
first response on appeal is that we should not reach Lisa's
arguments on this point because they have not been
preserved. Janet also notes that even if § 6 applies to
civil unions, whether § 6 would even fit the facts of this
case is in dispute. For example, at the time the parties
entered into the civil union in 2000, Virginia law
prohibited "[a] marriage between persons of the same
sex" and made such marriages entered into in another
state "void" in Virginia, Va. Code Ann. § 20-45.2 (West
2005), but it was silent on the effect of civil unions. Only
in 2004 did Virginia enact a comparable [**25] statute
prohibiting civil unions. Id. § 20-45.3 (effective July 1,
2004). Thus, whether a civil union entered into in
Vermont in 2000 would have been void if 15 V.S.A. § 6
applied remains a question. Further, § 6 applies only if
the parties are "residing and intending to continue to
reside in another state or jurisdiction." The record
specifies that Lisa and Janet resided in Virginia at the
time of the civil union, but it is silent on their intent for
the future.

[*P33] Lisa argues that despite these issues, we
should decide the validity of the civil union because it is
jurisdictional. Although we question that
characterization, we exercise our discretion to reach the
merits because it involves a pure question of law, on
which our review is de novo, see, e.g., Kelly v. Lord, 173
Vt. 21, 34, 783 A.2d 974, 985 (2001) (exercising
discretion to hear appeal from nonfinal judgments), and
further involves a matter of public interest.

[*P34] On the merits, we are guided at the outset by
familiar canons of statutory construction. Our overall
goal in construing a statute is to implement the intent of
the Legislature. Farris v. Bryant Grinder Corp., 2005 VT
5, P8, 177 Vt. 456, 869 A.2d 131. [**26] In pursuing this
goal, we normally apply the plain meaning of the statute
if it is unambiguous. Id. Where there is uncertainty about
legislative intent, "we must consider the entire statute,
including its subject matter, effects and consequences, as
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well as the reason for and spirit of the law." In re
Hinsdale Farm, 2004 VT 72, P5, 177 Vt. 115, 858 A.2d
249.

[*P35] Here, we believe that the plain meaning of
the civil union statute, 15 V.S.A. § 1204(a), is
inconsistent with Lisa's argument and does not
incorporate § 6. Section 1204 plainly addresses the
responsibilities of persons who have entered into a civil
union and not the eligibility for that status. This plain
meaning is reinforced by the fact that the Legislature
specifically included another section in the same chapter,
entitled "Requisites of a valid civil union," id. § 1202,
referring to eligibility for civil unions, and did not include
residency as one of its requirements. More generally, the
statute on which Lisa relies to support her claim that the
civil union is void, § 6, is part of Chapter 1 of Title 15,
which establishes the requirements of marriage. Where
the legislature [**27] intended that Chapter 1's
requirements apply to civil unions, it said so directly by a
separate provision of the civil union chapter, see id. §
1203 (disallowing parties from entering into civil unions
with the same specified relatives the marriage statute also
prohibits parties from marrying), or by amending the
marriage statute so that it also applied to civil unions, id.
§ 4 (voiding marriages when previous marriage or civil
union is still in force). These provisions would be
superfluous if § 1204 generally made Chapter 1
applicable to civil unions. Accordingly, there is no
indication that the Legislature intended to apply Chapter
1 generally to civil unions or to apply specific sections
beyond those explicitly adopted.

[*P36] Beyond the statute's plain language, there
are other indications that the Legislature did not intend §
6 apply to civil unions. First, it is evident the Legislature
expected that nonresidents would obtain civil unions, as it
specifically provided that any town clerk in the state
could issue a license to applicants "if neither is a resident
of the state." 18 V.S.A. § 5160(a). We take judicial notice
that Vermont was the [**28] first state to offer civil
unions. Thus, under Lisa's broad interpretation of 15
V.S.A. § 6, which she applies even to states with no
explicit prohibition on civil unions, no resident of another
state who intended to remain a resident of that state could
have validly entered into a Vermont civil union because
no other state allowed civil unions at that time. n2 Section
5160(a) of Title 18 evidences the absurdity of that claim.

n2 Currently, California has a statute
authorizing domestic partnerships, Cal. Fam.
Code § 297 (West 2006), and Connecticut has a
statute authorizing civil unions, Conn. Gen. Stat.
§ § 46b-38aa to 46b-38oo (2006).

[*P37] Moreover, where the Legislature intended to
impose a residency requirement on couples in civil
unions-that is, in the case of dissolution-it stated so
explicitly. See 15 V.S.A. § 1206 ("The dissolution of
civil unions shall follow the same procedures . . . that are
involved [**29] in the dissolution of marriage . . .,
including any residency requirements."). In addition, the
Legislature specifically required town clerks to provide
civil union applicants with information to advise them
"that Vermont residency may be required for dissolution
of a civil union in Vermont." 18 V.S.A. § 5160(f)
(emphasis added). In this context, we take the absence of
an explicit statement that residency would normally be
required for civil union formation as a strong indication
that the Legislature intended no such requirement.

[*P38] Finally, the Legislature has charged the
Secretary of State and the Commissioner of Health with
providing public information about the requirements and
procedures of the statute, see 15 V.S.A. § 1207(a)
(Commissioner of Health to supply forms); 18 V.S.A. §
5160(f) (Secretary of State to provide information to be
handed out by town clerks), and created and charged the
Vermont Civil Union Review Commission with
implementing a plan "to inform members of the public . .
. about the act," 1999, No. 91 (Adj. Sess.), § 40(c). We
give some deference to the construction of [**30] the
applicable statutes by these implementing agencies.
Laumann v. Dep't of Pub. Safety, 2004 VT 60, P7, 177 Vt.
52, 857 A.2d 309; Agency of Natural Res. v. Deso, 2003
VT 36, P14, 175 Vt. 513, 824 A.2d 558 (mem.). n3 The
Secretary of State has created an online pamphlet,
entitled "The Vermont Guide to Civil Unions" (revised
Aug. 2005), which states in Part 3 that "[t]here are no
residency or citizenship requirements for Vermont Civil
Unions."
http://www.sec.state.vt.us/otherprg/civilunions/civilunion
s.html (last visited July 31, 2006). The Commissioner of
Health has also posted an online pamphlet entitled "Civil
Unions in Vermont: Questions and Answers to Help you
Plan your Vermont Civil Union." It states in response to
the first question, "Who can form a civil union?," that
"[y]ou do not have to be Vermont residents to form a
civil union in Vermont."
http://healthvermont.gov/research/records/civil.pdf (last
visited July 31, 2006). Necessarily, these officials have
adopted a different construction of the civil union statutes
from that urged by Lisa in this case.

n3 This might be viewed as an
unconventional application of the deference rule
because civil union licenses are issued by town
clerks and not by the Secretary of State and
Commissioner of Health. Under the statutory
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scheme, however, the town clerks are acting
under the guidance and direction of the secretary
and commissioner. If the secretary and
commissioner misconstrue the statute, the lives of
many civil union applicants could be dramatically
affected. Indeed, the report of the Vermont Civil
Union Review Commission, discussed infra, 40,
indicates that if we invalidated the officials'
construction of the statutory scheme in favor of
Lisa's interpretation, it is likely that the vast
majority of civil unions, numbering in the
thousands, would be declared void were the
provisions of 15 V.S.A. § 6 now applied to civil
unions. We find this to be more evidence that we
are effectuating the Legislature's intent on this
point.

[**31]

[*P39] Although the Vermont Civil Union Review
Commission has not provided additional public
commentary, it issued a report in 2002 that stated that
4,371 civil unions had been completed as of January
2002, and that:

Most civil unions have involved parties
who are nonresidents. The proportion of
civil unions involving Vermont residents
continues to decrease. In July 2000, 29%
of civil unions involved Vermont
residents. This number dropped to 22% in
August and September of 2000, and,
currently, 11% of people entering civil
unions are Vermonters. Residents from 48
states, the District of Columbia, Canada
and several other countries have
established civil unions in Vermont.
Besides Vermont, the largest numbers of
civil union parties have been residents of
New York, Massachusetts and California.

Report of the Vt. Civil Union Review Comm'n, Finding 3
(Jan. 2002),
http://www.leg.state.vt.us/baker/Final%20CURC%20Rep
ort%20for%202002.htm (last visited July 31, 2006). It
concluded that "Act 91 Is Working As Intended." Id.,
Conclusion 6. The Commission could not reach that
conclusion if it found that the Legislature intended to
prohibit nonresidents from entering civil unions [**32]
in Vermont because their states of residency would not
recognize their unions. Further, the Legislature has taken
no action in response to the Commission's report, as one

might expect if the overwhelming use of civil unions by
nonresidents was unintended.

[*P40] We hold that the Legislature did not intend
to apply to civil unions the prohibition on certain
nonresidents entering into Vermont marriages. As a
result, we hold that the civil union between Lisa and
Janet was valid. Accordingly, we reject Lisa's argument
that the temporary visitation order is void because the
civil union is void.

III. The Parentage Determination

[*P41] Lisa's third argument attacks the temporary
visitation order on the basis that Janet is not a parent of
IMJ. n4 She argues that Janet cannot be a parent of IMJ
because she is not biologically connected to her. In
making this argument, Lisa looks primarily to the
Parentage Proceedings Act, 15 V.S.A. § § 301-308.
Under § 308(4):

A person alleged to be a parent shall
be rebuttably presumed to be the natural
parent of a child if . . . (4) the child is born
while the husband and wife are legally
[**33] married to each other.

This statute applies to civil unions by virtue of § 1204(f):

(f) The rights of parties to a civil
union, with respect to a child of whom
either becomes the natural parent during
the term of the civil union, shall be the
same as those of a married couple, with
respect to a child of whom either spouse
becomes the natural parent during the
marriage.

See also id. § 1204(d) ("The law of domestic relations,
including annulment, separation and divorce, child
custody and support, and property division and
maintenance shall apply to parties to a civil union.").

n4 Lisa's argument assumes that the court
could not issue a temporary visitation or custody
order pending a determination of parentage in a
civil union dissolution proceeding. The
dissolution proceeding is subject to the same
procedures as a divorce proceeding. 15 V.S.A. §
1206; V.R.F.P. 4(a)(1). The Legislature has
provided broad authority to award temporary
relief in a divorce. 15 V.S.A. § 594a; see also
V.R.F.P. 4(c)(2). Generally, the procedures
applicable to a divorce are applicable to a
parentage action. V.R.F.P. 4(a)(1). Thus, we are
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not prepared to accept Lisa's assumption. In any
event, the facts are generally undisputed, and, as
we hold in the text, the issue is one of law so it
does not matter when the parentage determination
was made in this case.

[**34]

[*P42] Lisa contends that because the legislature
used the word "natural" in § 308(4), it must have
intended the presumption of parentage to apply only to a
person who is biologically connected to the child. She
argues, therefore, that because she is IMJ's biological
mother, and Janet is not, Janet cannot be a parent of IMJ.
If Janet is not IMJ's parent, Lisa continues, then the
family court erred in awarding Janet visitation.

[*P43] The Vermont court responded to Lisa's
argument by holding that, because Lisa gave birth
through artificial insemination, the presumption of
parentage contained in § 308 applied to Janet, just as it
would have applied to Lisa's husband if she had had one
at the time of the birth.

[*P44] Section 308(4) was not intended to produce
the result Lisa advances and is ultimately irrelevant to the
circumstances creating parenthood in this case. The
presumption provision was added to § 308 quite recently,
see 1993, No. 228 (Adj. Sess.), § 13 (adding subsection
(4) to 15 V.S.A. § 308), apparently to make the collection
of child support easier, see 15 V.S.A. § 293(b) (where
presumption applies, [**35] it is a "sufficient basis for
initiating a support action . . . without any further
proceedings to establish parentage"). We have examined
the legislative history of the statute and can find no
indication that it was intended to govern the rights of
parentage of children born through artificial insemination
or to same-sex partners, or to do anything other than
provide a speedy recovery of child support. Thus, to
accept Lisa's argument, we would have to find that Lisa's
desired effect of § 308(4) is an unintended consequence
of a legislative amendment enacted for a different
purpose. As explained below, we find § 308(4) does not
have that unintended consequence.

[*P45] Ultimately, we have both a short and a long
answer to Lisa's argument regarding the effect of §
308(4), and, because of the public interest in the issue, we
provide both. The short answer is that the issue is
controlled by this Court's decision in Paquette v.
Paquette, 146 Vt. 83, 499 A.2d 23 (1985), under which
the presumption of parentage contained in § 308 is
irrelevant. In Paquette, the parties were involved in a
divorce and the husband sought custody of both the child
born of the marriage and [**36] another child born of the
wife's prior marriage. The lower court ruled that custody
could not be awarded to a stepfather and, on that basis,

denied the husband custody of the older child. On appeal,
this Court reversed, holding that where the stepparent has
assumed the role of a parent with respect to the child-that
is, had acted "in loco parentis"-the lower court can give
custody to the stepparent, over the opposition of the
biological parent, if it finds that it is in the best interest of
the child to do so and "the natural parent is unfit or . . .
extraordinary circumstances exist to warrant such a
custodial order." Id. at 92, 499 A.2d at 30.

[*P46] Paquette does not explicitly discuss
visitation, but its rationale fully applies to visitation as
well as to custody. See S. Silverman, Stepparent
Visitation Rights: Toward the Best Interests of the Child,
30 J. Fam. L. 943, 948 (1992) (characterizing Paquette as
a stepparent visitation case). In fact, the concerns
expressed about the possible interference with the rights
of biological parents are of much less weight in the case
of visitation.

[*P47] Under Paquette, regardless of the meaning
of [**37] 15 V.S.A. § 308(4), Janet has at least the
status of a stepparent of IMJ by virtue of § 1204(d) and
(f). Assuming extraordinary circumstances are even
required for a visitation order, we conclude that
extraordinary circumstances are present in this case. The
court's findings demonstrate that Janet acted in loco
parentis with respect to IMJ as long as Janet and Lisa
were together. Thus, our short answer to Lisa's argument
is that the visitation order is supported by Paquette even
if Janet is not considered IMJ's parent under § 308(4).

[*P48] There is also a longer answer to Lisa's
argument that biology must control the parentage issue.
We find that Janet has status as a parent, even beyond her
stepparent status under Paquette. If we were to accept
Lisa's opposing position and conclude biology controlled,
a child born from artificial insemination would have no
second parent-whether that status is sought by a man
married to the child's mother or by a woman or man in a
civil union with the child's biological parent-unless the
putative second parent adopted the child. In fact, the
logical extension of Lisa's position that a biological
connection is necessary [**38] for parentage is that the
husband of a wife who bears an artificially inseminated
child cannot be the father of that child, just like a civil
union spouse cannot be a parent to the child. Such a
holding would cause tremendous disruption and
uncertainty to some existing families who have conceived
via artificial insemination or other means of reproductive
technology, and we must tread carefully so that we incur
such a consequence only if necessary. As a result, we
reach the broader and longer answer to Lisa's argument
and conclude that such a holding would be wrong.

[*P49] We are facing a situation similar to that in
In re B.L.V.B., 160 Vt. 368, 628 A.2d 1271 (1993), which
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was decided before the civil union law and involved a
same-gender couple. As in this case, one member of the
couple in In re B.L.V.B. conceived a child through
artificial insemination, and her partner sought to adopt
the child to also become a parent. The probate court ruled
that the governing statute, which stated that a child's
natural parent's rights shall not be affected when the
parent's spouse adopts the child, required that if the
adoption were granted to the same-sex partner, the
biological [**39] mother's parental rights would be
terminated because the adopting parent was not the
biological parent's spouse (or the child's stepparent).

[*P50] Despite the language of the governing
statute, we reversed in that case, holding that the probate
court's result was at odds with the intent of the
Legislature: "[W]e cannot conclude that the legislature
ever meant to terminate the parental rights of a biological
parent who intended to continue raising a child with the
help of a partner." Id. at 373, 628 A.2d at 1274. We stated
further:

When social mores change, governing
statutes must be interpreted to allow for
those changes in a manner that does not
frustrate the purposes behind their
enactment. To deny the children of same-
sex partners, as a class, the security of a
legally recognized relationship with their
second parent serves no legitimate state
interest.

. . . .

As the case law from other
jurisdictions illustrates, our paramount
concern should be with the effect of our
laws on the reality of children's lives. It is
not the courts that have engendered the
diverse composition of today's families. It
is the advancement of reproductive
technologies and society's [**40]
recognition of alternative lifestyles that
have produced families in which a
biological, and therefore a legal,
connection is no longer the sole organizing
principle. But it is the courts that are
required to define, declare and protect the
rights of children raised in these families,
usually upon their dissolution. At that
point, courts are left to vindicate the public
interest in the children's financial support
and emotional well-being by developing
theories of parenthood, so that "legal
strangers" who are de facto parents may be
awarded custody or visitation or reached
for support.

Id. at 375-76, 628 A.2d at 1275-76.

[*P51] The disruption that would be caused by
requiring adoption of all children conceived by artificial
insemination by nonbiological parents is particularly at
variance with the legislative intent for civil unions. The
Legislature's intent in enacting the civil union laws was to
create legal equality between relationships based on civil
unions and those based on marriage. The Legislature
added a separate section on the construction of the civil
union statutes that provides in part:

Treating the benefits, protections and
responsibilities [**41] of civil marriage
differently from the benefits, protection
and responsibilities of civil unions is
permissible only when clearly necessary
because the gender-based text of a statute,
rule or judicial precedent would otherwise
produce an unjust, unwarranted, or
confusing result, and different treatment
would promote or enhance, and would not
diminish, the common benefits and
protections that flow from marriage under
Vermont law.

1999, No. 91 (Adj. Sess.), § 39(a). The result of Lisa's
statutory argument would be to produce separate benefits
and protections for couples in civil unions. Under her
argument, no partner in a civil union could be the parent
of a child conceived by the other partner without formally
adopting that child.

[*P52] As in In re B.L.V.B., we face the problem
here of a family with a child created by artificial
insemination, and the Legislature has not dealt directly
with new reproductive technologies and the families that
result from those technologies. Nonetheless, the courts
must define and protect the rights and interests of the
children that are part of these families. See In re B.L.V.B.,
160 Vt. at 376, 628 A.2d at 1276; In re Estate of Kolacy,
332 N.J. Super. 593, 753 A.2d 1257, 1263 (N.J. Super.
Ct. Ch. Div. 2000) [**42] (finding that even though child
was conceived via assisted reproductive technology,
"once a child has come into existence, she is a full-
fledged human being and is entitled to all of the love,
respect, dignity and legal protection which that status
requires"). We express, as many other courts have, a
preference for legislative action, see, e.g., In re M.J., 203
Ill. 2d 526, 787 N.E.2d 144, 150, 272 Ill. Dec. 329 (Ill.
2003); Culliton v. Beth Israel Deaconess Med. Ctr., 435
Mass. 285, 756 N.E.2d 1133, 1139 (Mass. 2001), but in
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the absence of that action, we must protect the best
interests of the child.

[*P53] With this background in mind, we turn back
to § 308(4). The purpose of the statute is to create a
rebuttable presumption, the main effect of which is to
assign the burden of production. Godin v. Godin, 168 Vt.
514, 530, 725 A.2d 904, 915 (1998) (Dooley, J.,
dissenting). Thus, the presumption serves the purpose of
allowing more summary support actions even in the
absence of a parentage adjudication, which effectively
eases child support decisions. See 15 V.S.A. § 293(b)
(where presumption of parentage under [**43] § 308
applies, a support action against the presumed parent may
be filed without a prior parentage adjudication). Because
the statute creates only a presumption, however, it does
not prevent proof of the fact in issue through other
means. Thus, if the presumption did not apply, n5 the
only effect in this case would be that Janet would have
the burden of production to prove parenthood, a burden
she assumed in presenting her case to the family court.
Where the presumption cannot apply, it does not mean
the individual is not a parent; it simply means we must
look to see whether parentage exists without the use of
the presumption-the same way we would have
determined parentage before the adoption of § 308(4).

n5 As we noted in Godin, the presumption of
paternity of the husband of the mother originated
at common law. 168 Vt. at 521-22, 725 A.2d at
909-10 (citing numerous historical common-law
conclusions and principles for finding parentage
as to both legal spouses for the child born in that
union). Prior to the adoption of the recent statute,
we did not have the opportunity to determine
whether Vermont would recognize the common-
law presumption. In view of the limited purpose
of the statute-to facilitate the collection of child
support-it is possible that any common-law
presumption would survive. Nonetheless, we need
not rely on a presumption here because the court
had sufficient facts before it to determine that
Janet was the parent of IMJ without the aid of a
presumption.

[**44]

[*P54] Lisa focuses almost exclusively on the word
"natural," finding in its use the legislative intent that only
biological parents can be parents for purposes of the
parentage statute. n6 We find this to be an overly broad
reading of the language. The parentage act does not
include a definition of "parent." It does not state that only
a natural parent is a parent for purposes of the statute. In
fact, the statute is primarily procedural, leaving it to the

courts to define who is a parent for purposes of a
parentage adjudication. Given its origin and history, it is
far more likely that the legislative purpose was to allow
for summary child support adjudication in cases where
biological parenthood is almost indisputable.

n6 Lisa's argument presumes that "natural"
means biological. She bases that argument on our
opinion in Godin, although that decision does not
contain that holding explicitly. We note that other
courts have not always equated these terms. E.g.,
In re Nicholas H., 28 Cal. 4th 56, 120 Cal. Rptr.
2d 146, 46 P.3d 932, 937 (Cal. 2002).

[**45]

[*P55] We reach then the ultimate question-
whether Janet is a parent within the meaning of the
parentage act-without consideration of § 308 , which is
irrelevant to both sides of the argument in this case. We
have held that the term "parent" is specific to the context
of the family involved. For instance, in In re S.B.L., 150
Vt. 294, 302, 553 A.2d 1078, 1083-84 (1988), we held
that the biological father of a child born out of wedlock is
not a "parent" for purposes of 14 V.S.A. § 2645, one of
our guardianship statutes. Again, we stress that the
difficulty in interpretation in this context arises because
the Legislature has not addressed assisted reproductive
technologies. Thus, we cannot discern in the parentage
statutes any helpful legislative intent for such familial
circumstances.

[*P56] Many factors are present here that support a
conclusion that Janet is a parent, including, first and
foremost, that Janet and Lisa were in a valid legal union
at the time of the child's birth. The other factors include
the following. It was the expectation and intent of both
Lisa and Janet that Janet would be IMJ's parent. Janet
participated in [**46] the decision that Lisa would be
artificially inseminated to bear a child and participated
actively in the prenatal care and birth. Both Lisa and
Janet treated Janet as IMJ's parent during the time they
resided together, and Lisa identified Janet as a parent of
IMJ in the dissolution petition. Finally, there is no other
claimant to the status of parent, and, as a result, a
negative decision would leave IMJ with only one parent.
The sperm donor was anonymous and is making no claim
to be IMJ's parent. If Janet had been Lisa's husband, these
factors would make Janet the parent of the child born
from the artificial insemination. See generally People v.
Sorensen, 68 Cal. 2d 280, 437 P.2d 495, 66 Cal. Rptr. 7
(Cal. 1968). Because of the equality of treatment of
partners in civil unions, the same result applies to Lisa.
15 V.S.A. § 1204.
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[*P57] Virtually all modern decisions from other
jurisdictions support this result, although the theories
vary. See e.g., Brown v. Brown, 83 Ark. App. 217, 125
S.W.3d 840, 844 (Ark. Ct. App. 2003) (husband estopped
from denying child support where husband knew wife
was using artificial insemination [**47] to have child);
Sorensen, 437 P.2d at 498-500 (Cal. 1968) (husband is
lawful father of child conceived through artificial
insemination born during marriage to child's mother); In
re Buzzanca, 61 Cal. App. 4th 1410, 72 Cal. Rptr. 2d
280, 286-87 (Ct. App. 1998) (finding virtually all
decisions hold husband to be parent based on his consent
to artificial insemination); In re M.J., 787 N.E.2d at 152
(mother of children conceived through artificial
insemination may seek to establish paternity of man with
whom she had ten-year intimate relationship based on
theories of "oral contract or promissory estoppel"); Levin
v. Levin, 645 N.E.2d 601, 604-05 (Ind. 1994) (husband
who orally consented to artificial insemination of wife
estopped from denying fatherhood of child); R.S. v. R.S.,
9 Kan. App. 2d 39, 670 P.2d 923, 927 (Kan. Ct. App.
1983) (husband who orally consented to artificial
insemination of wife estopped from denying fatherhood);
State ex. rel. H. v. P., 90 A.D.2d 434, 457 N.Y.S.2d 488,
492 (App. Div. 1982) (wife estopped from denying
husband's paternity where she fostered parent-child
relationship); Brooks v. Fair, 40 Ohio App. 3d 202, 532
N.E.2d 208, 212-13 (Ohio Ct. App. 1988) [**48] (public
policy disallows wife from denying paternity of husband
where parties agreed during marriage to conceive via
means of artificial insemination); In re Baby Doe, 291
S.C. 389, 353 S.E.2d 877, 878 (S.C. 1987) (husband is
legal father of child where he consented to artificial
insemination of wife during marriage); see generally A.
Stephens, Annotation, Parental Rights of Man Who Is
Not Biological or Adoptive Father of Child But Was
Husband or Cohabitant of Mother When Child Was
Conceived or Born, 84 A.L.R.4th 655 (1991). Some
courts find the party a parent as a result of contract theory
or estoppel. E.g., R.S., 670 P.2d at 928. Estoppel is often
invoked because of the strong reliance interests that arise
from consensual artificial insemination. Other courts
reach the result more as a matter of policy, particularly
stressing the adverse consequences of leaving the child
without a parent despite the clear intention of the parties.
E.g., Brooks, 532 N.E.2d at 212-13. We adopt the result
in this case as a matter of policy, and to implement the
intent of the parties.

[*P58] This is not a close case under the precedents
from other [**49] states. Because so many factors are
present in this case that allow us to hold that the non-
biologically-related partner is the child's parent, we need
not address which factors may be dispositive on the issue
in a closer case. We do note that, in accordance with the

common law, the couple's legal union at the time of the
child's birth is extremely persuasive evidence of joint
parentage. See People ex. rel. R.T.L., 780 P.2d 508, 515
n.11 (Colo. 1989) ("We acknowledge that the
presumption that a child born during wedlock is the
legitimate child of the marriage was one of the strongest
presumptions known to the common law."); Cicero v.
Cicero, 58 A.D.2d 573, 395 N.Y.S.2d 117, 117 (App. Div.
1977) (presumption of legitimacy attached to "issue of
the marriage"); LC v. TL, 870 P.2d 374, 380 (Wyo. 1994)
("The presumption of legitimacy is one of the strongest in
the law."); see also Godin, 168 Vt. at 522, 725 A.2d at
910 ("Thus, the State retains a strong and direct interest
in ensuring that children born of a marriage do not suffer
financially or psychologically merely because of a
parent's belated and self serving concern over a child's
[**50] biological origins.").

[*P59] Lisa raises three additional reasons why we
cannot affirm the temporary visitation award. First, she
argues that awarding Janet visitation, without a finding
that Lisa is unfit to parent, interferes with her exclusive
constitutional right to parent her child. See Troxel v.
Granville, 530 U.S. 57, 72-73, 120 S. Ct. 2054, 147 L.
Ed. 2d 49 (2000) (indicating fundamental due process
right of parents to make child rearing decisions). This
argument was not adequately raised below and has been
waived. See Will v. Mill Condo. Owners' Ass'n, 2004 VT
22, P4, 176 Vt. 380, 848 A.2d 336 (rejecting claim that
mere mention of argument in one pretrial memorandum
preserved issue for appeal). In any event, we reject it.
Janet was awarded visitation because she is a parent of
IMJ. Lisa's parental rights are not exclusive. See In re
L.B., 155 Wn.2d 679, 122 P.3d 161, 178 (Wash. 2005).

[*P60] We have a similar response to Lisa's
argument that Janet's parental status must be determined
under Virginia law. Again, the argument was not
preserved below. See Adams v. Adams, 2005 VT 4, P15,
177 Vt. 448, 869 A.2d 124 (arguments not raised [**51]
below are not preserved for appeal). In any event, we also
reject this argument. We have adopted the "most
significant relationship" test of the Restatement (Second)
of Conflict of Laws § 287 (1971) in determining choice-
of-law questions. Id. (law of the state with the most
significant relationship to the child and parent determines
legitimacy); see Myers v. Langlois, 168 Vt. 432, 434, 721
A.2d 129, 130 (1998). As we held in the first section, the
Vermont court had jurisdiction to adjudicate custody and
visitation of IMJ under both the PKPA and the UCCJA.
Although these acts primarily determine jurisdiction,
their provisions are such that they establish the state with
the most significant relationship to a child custody or
visitation dispute. Stubbs v. Weathersby, 320 Ore. 620,
892 P.2d 991, 997-98 (Or. 1995). Accordingly, we
conclude that where jurisdiction is exercised consistent
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with the PKPA and UCCJA, the law of the forum state is
applicable. In this case, as discussed in depth supra, PP 9
18, Vermont had jurisdiction under both statutes, and,
accordingly, Vermont law applies here.

[*P61] In reaching this [**52] conclusion, we do
not hold that there is an actual conflict between the law of
Vermont and that of Virginia with respect to the power of
the court to award visitation in cases involving same-
gender partners. The parties have not pointed to any
Virginia cases on point, and we have not found any. We
do note, however, that a growing number of courts have
recognized parental rights in a same-gender partner of a
person who adopts a child or conceives through artificial
insemination. See Elisa B. v. Super. Ct., 37 Cal. 4th 108,
33 Cal. Rptr. 3d 46, 117 P.3d 660, 670 (Cal. 2005)
(same-gender partner is presumed mother of twins
conceived by artificial insemination and is responsible for
child support); In re E.L.M.C., 100 P.3d 546, 562 (Colo.
Ct. App. 2004) (same-gender partner who is
psychological parent of child adopted by other partner
may be awarded joint parental responsibilities); C.E.W. v.
D.E.W., 2004 ME 43, 845 A.2d 1146, 1151-52 (Me.
2004) (court may award parental rights and
responsibilities to same-gender partner who is de facto
parent of child); E.N.O. v. L.M.M., 429 Mass. 824, 711
N.E.2d 886, 892-93 (Mass. 1999) (probate court can
provide visitation [**53] to same-gender partner of
biological mother who is de facto parent of child); V.C. v.
M.J.B., 163 N.J. 200, 748 A.2d 539, 552-54 (N.J. 2000)
(same-gender partner who is a psychological parent to
child may be awarded custody of, or visitation with, the
child); T.B. v. L.R.M., 567 Pa. 222, 786 A.2d 913, 920
(Pa. 2001) (where same-gender partner is in loco parentis
with consent of child's biological mother, court may
award partial custody or visitation); Rubano v. DiCenzo,
759 A.2d 959, 976 (R.I. 2000) (court may award
visitation to same-gender partner based on theory of
estoppel); In re L.B., 122 P.3d at 176 (same-gender
partner who is de facto parent has same right to custody
as biological mother); In re H.S.H. K., 193 Wis. 2d 649,
533 N.W.2d 419, 435-37 (Wis. 1995) (same-gender
partner with parent-like relationship with child can be
awarded visitation, but not custody). In these cases, there
was no marriage or civil union between the partners. This
result was endorsed in 2000 by the American Law
Institute. Principles of the Law of Family Dissolution:
Analysis and Recommendations, § 2.03, cmt. (b)(iii), at
114. It may [**54] be that the Virginia courts will follow
this trend.

[*P62] Lisa next argues that the court erred by
awarding visitation without first determining paternity.
Temporary relief requests in divorce or dissolution
proceedings must be heard and decided promptly. 15
V.S.A. § 594a. Necessarily, a temporary order will not be

based on the full record required to support a final order.
A speedy decision was required in this case to allow Janet
to have some contact with IMJ, pending resolution of the
dispute over custody and visitation. Meanwhile, Lisa
went through three lawyers during the early stage of the
dissolution action. Her complaint alleged that Janet was a
parent of IMJ, and she maintained that position through
the first day of the temporary relief hearing. Indeed, her
counsel stated on the record that Lisa waived any claim
that Janet was not a parent of IMJ. Thereafter, with a new
lawyer, she attempted to change her position, to roughly
the position she espouses here. She sought to delay the
temporary relief proceeding while she adjudicated
whether Janet was a parent, and she argued that the court
should give no interim relief until parenthood was fully
[**55] resolved. We believe the family court acted
within its broad discretion in awarding temporary
visitation as it did, even if it could not make a final
determination of parentage. See id. (court can make such
orders pending final hearing as it could upon final
hearing); V.R.F.P. 4(c)(2).

[*P63] In any event, the timing of the court's action
was harmless in this case. The family court eventually
ruled that Janet had parental status with respect to IMJ, a
ruling we have affirmed. The relevant facts are largely
undisputed and were before the court when it issued the
temporary order. Lisa sought to delay the ruling on the
basis that Janet was not the biological mother of IMJ, a
fact that is undisputed and is not determinative. Thus, the
timing of the court's action has no significance at this
time. The Commonwealth of Virginia's judgment
regarding parentage is not entitled to full faith and credit.

IV. Contempt

[*P64] Finally, Lisa argues that we should reverse
the contempt determination because it is unsupported by
the record. The transcripts show that on May 26, 2004,
the trial judge granted Janet parent-child contact via a
bench ruling issued on the record, and Janet's lawyer
[**56] was to prepare a written order. The oral order
provided for visitation for the weekends of June 4-6 and
June 18-20, the week in July starting July 25, and one
week per month in Vermont starting August 2004. The
order also provided for Janet to have daily telephone
contact with IMJ. At the hearing, Lisa explicitly stated
that she waived any objection to the visitation on June 4-
6, June 18-20, and for the week in July beginning July
25: "[W]e have no objection to the visitation proposed
[regarding these dates]. . . ." Janet's lawyer filed the
proposed order on May 28, but it was not signed and filed
until June 17. Meanwhile, on June 9, Lisa filed a motion
to reconsider the order, saying that it had been "issued
from the bench." The written order, requiring the same
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visitation as previously had been ordered from the bench,
was served on Lisa on June 25.

[*P65] On June 5, 2004, despite the fact that the
order had not yet been reduced to writing, Lisa complied
with the visitation order for that weekend. Nonetheless,
although the parties' versions of the reasons for the lack
of visitation differ, Janet was not able to see the child as
ordered on the weekend of June 18 or during [**57] the
week of July 25. Janet has not had parent-child visitation
with IMJ since the weekend of June 4, 2004. Both the
oral and written orders also provided that Janet could
have telephone contact with IMJ "once per day," but Lisa
did not allow this contact, and it did not occur. Janet
moved for a determination that Lisa was in contempt of
the court order, and the court held a hearing at which both
Janet and Lisa testified. Lisa acknowledged at the
contempt hearing that, even before an order had been
issued by the Virginia court, she did not agree with the
family court's visitation order, and had no intention of
complying with it. On September 2, the Vermont court
found that Lisa had failed to comply with the parent-child
contact requirements, specifically finding that "Lisa has
wilfully refused to comply with this court's order
regarding visitation since mid-June, solely because she
does not like it."

[*P66] Lisa makes no argument on appeal to justify
her refusal to allow telephone contact between Janet and
IMJ. At the contempt hearing, Lisa suggested that the
telephone contact did not occur because the times during
which Janet attempted to contact the child were
inconvenient; [**58] Janet, in turn, stated that her
numerous and repeated attempts always resulted in busy
signals, rebuffs by Lisa, and answering machines. Lisa
acknowledges that Janet and IMJ did not actually
converse on the telephone after the weekend of June 18,
as was required per the temporary order.

[*P67] Lisa argues on appeal that she did not
violate the order with respect to the July visitation
because Janet appeared at her home when she knew Lisa
and IMJ would be at church. Again, the court's order was
explicit that Janet was entitled to visitation starting on
July 25, 2004, and the record is clear that the ordered
visitation did not occur despite Janet's attempt.

[*P68] With respect to the June visitation, Lisa
makes a legal argument that she had no obligation to
provide visitation because the written order had not been
served upon her. Lisa's argument is disingenuous. The
family court made the temporary visitation order orally
from the bench and on the record on May 26, 2004. Lisa's
presence at that hearing, with representation by counsel,

is undisputed. Furthermore, at the hearing, Lisa explicitly
stated through her attorney that she did not object to the
June and July visitation [**59] dates. Lisa then further
acknowledged the oral visitation order in her motion to
set it aside. Lisa has not argued, and cannot argue, that
she had no notice of the court's visitation order, nor does
she argue that it did not provide for visitation during the
weekend of June 18. She argues only that a written order
had not yet been served as of the June 18 visitation date.

[*P69] We can find no requirement that a
temporary visitation order be in writing, beyond the
writing created by the transcript of an oral order placed
on the record. We have recently affirmed a contempt
adjudication based on an oral visitation order. See Root v.
Root, 2005 VT 93, P13, 178 Vt. 634, 882 A.2d 1202
(mem.) (affirming contempt based on violation of oral
order that reiterated preexisting obligation parent
conceded was not followed); see also 15 V.S.A. § 603
(authorizing contempt proceedings for disobeying "lawful
order," without reference to manner of order). We
similarly conclude that the oral order and full notice to
Lisa supported the contempt adjudication in this case.

[*P70] Apparently, Lisa's response to her failure to
comply with the August visitation [**60] provisions is
that the Virginia decision superseded the Vermont order.
We have rejected that argument as a matter of law.
Moreover, Lisa could have complied with the Vermont
order without violating any order from the Virginia court.

[*P71] The family court found that Lisa had
"wilfully refused to comply with [its] order regarding
visitation . . . ," and we find no reason to overturn that
finding. See Payrits v. Payrits, 171 Vt. 50, 52-53, 757
A.2d 469, 472 (2000) (family court findings will not be
overturned unless clearly erroneous). For the above
reasons, we reject Lisa's arguments that the family court
erred in finding her in contempt and remand for the
imposition of sanctions.

[*P72] In conclusion, the family court properly
assumed jurisdiction of the action to dissolve the civil
union between Lisa and Janet. The civil union was not
void. The court properly found that it had jurisdiction to
issue a temporary order providing Janet visitation with
IMJ, and it was not required to recognize and enforce a
conflicting decision of the Virginia court. Finally, the
record supports the family court's decision that Lisa is in
contempt of court for willfully violating [**61] the
temporary visitation order.

Affirmed and remanded.



A-15

JANET MILLER-JENKINS v. LISA MILLER-JENKINS

Record No. 2654-04-4

COURT OF APPEALS OF VIRGINIA

2006 Va. App. LEXIS 539

November 28, 2006, Decided

PRIOR HISTORY: [*1] FROM THE CIRCUIT
COURT OF FREDERICK COUNTY. John R. Prosser,
Judge. Miller-Jenkins v. Miller-Jenkins, 2006 Vt. LEXIS
159 (2006)

DISPOSITION: Vacated and remanded.

COUNSEL: Joseph R. Price (Lisa M. Vollendorf;
Gregory R. Nevins; Rebecca Glenberg; John L. Squires;
Arent Fox PLLC; Lambda Legal Defense & Education
Fund, Inc.; American Civil Liberties Union; Equality
Virginia Education Fund, on briefs), for appellant.

Rena M. Lindevaldsen (Mathew D. Staver; Scott E.
Thompson; Liberty Counsel, on brief), for appellee.

Amicus Curiae: Virginia Chapter of the National
Association of Social Workers; Virginia Women
Attorneys Association; Virginia Poverty Law Center,
Inc.; Virginia National Organization for Women;
Virginia Organizing Project (Thomas M. Wolf; Kenya N.
Washington; LeClair Ryan, PC, on brief), for appellant.

JUDGES: Present: Judge Clements, Senior Judges Willis
and Annunziata. OPINION BY JUDGE JERE M.H.
WILLIS, JR.

OPINION BY: JERE M.H. WILLIS, JR.

OPINION:

OPINION BY JUDGE JERE M.H. WILLIS, JR.

Janet Miller-Jenkins ("Janet") appeals the October
15, 2004 "Final Order of Parentage" of the Circuit Court
of Frederick County ("trial court"). In that order, the trial
court held (1) that Lisa Miller-Jenkins ("Lisa") is "the
sole biological and natural parent of" IMJ, [*2] a minor,
(2) that Lisa "solely has the legal rights, privileges, duties
and obligations as parent hereby established for the
health, safety, and welfare of" IMJ, and (3) that neither
Janet "nor any other person has any claims of parentage
or visitation rights over" IMJ.

On appeal, Janet contends the trial court erred (1) in
failing to recognize that the federal Parental Kidnapping
Prevention Act ("PKPA"), 28 U.S.C. § 1738A, barred its
exercise of jurisdiction, (2) in holding that the Virginia
Uniform Child Custody Jurisdiction and Enforcement Act
("UCCJEA"), Code § 20-146.1 et seq., permitted it to
exercise jurisdiction, and (3) in refusing to enforce the
June 17, 2004 custody order of the Rutland County,
Vermont Family Court ("Vermont court").

We hold that the trial court erred in failing to
recognize that the PKPA barred its exercise of
jurisdiction. Accordingly, we vacate the orders of the trial
court and remand this case with instruction to grant full
faith and credit to the custody and visitation orders of the
Vermont court.

I. BACKGROUND

Beginning in the late 1990's, the parties lived
together in Virginia. On December 19, 2000, they [*3]
traveled to Vermont and entered into a civil union
pursuant to the laws of that state. See Vt. Stat. Ann. Tit.
15, § 1201 et seq. Thereafter, while residing in Virginia,
Lisa was artificially inseminated with sperm from an
anonymous donor. In April 2002, she gave birth to IMJ.
In August 2002, the parties and IMJ moved to Vermont
and established residence there. In September 2003, the
parties ended their relationship. Lisa moved to Virginia
with IMJ. Janet remained in Vermont.

On November 24, 2003, Lisa filed in the Vermont
court a "Complaint for Civil Union Dissolution." She
designated IMJ as "the biological or adoptive" child of
the "civil union." She asked the Vermont court to
dissolve the civil union, to award her legal and physical
"rights and responsibilities for the minor child," to award
Janet "suitable parent/child contact (supervised)," and to
"award payment of suitable child support money."

On June 17, 2004, the Vermont court entered a
"Temporary Order Re: Parental Rights &
Responsibilities." In that order, the Vermont court
awarded Lisa "temporary legal and physical
responsibility for the minor child of the parties," and
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awarded Janet [*4] "on a temporary basis, parent-child
contact with the minor child as follows ...." The order
then listed the specifics of that contact, and in so listing
thrice used the word "visitation."

On July 1, 2004, the day Virginia's Marriage
Affirmation Act ("MAA"), Code § 20-45.3 became law,
Lisa filed in the trial court a "Petition to Establish
Parentage and for Declaratory Relief." She asserted that
she had "sole custody" of IMJ, and asked the court (1) to
declare that she was "the sole parent of" IMJ, (2) to rule
that she was "to be the sole parent of and to have sole
parental rights over" IMJ, (3) to adjudicate any parental
rights claimed by Janet "to be nugatory, void, illegal
and/or unenforceable," and (4) to award her attorney's
fees and costs.

On July 19, 2004, after learning of the petition filed
by Lisa in Virginia, the Vermont court entered the
following order:

This Vermont Court has and will
continue to have jurisdiction over this case
including all parent-child contact issues.
This Court is unaware of any proceeding
available in a state that does not recognize
a civil union to resolve the issue of this
case. This Court will not and cannot defer
[*5] to a different State that would
preclude the parties from a remedy.

The Temporary Order for parent-child
contact [is] to be followed. Failure of the
custodial parent to allow contact will
result in an immediate hearing on the need
to change custody.

On July 29, 2004, Janet filed a demurrer to Lisa's
Virginia petition. On August 18, 2004, the trial court
entered an order (1) recognizing that Janet was entering a
special appearance for the purpose of contesting
jurisdiction, (2) directing the parties to file memoranda
addressing the question of jurisdiction, and (3) staying all
visitation between Janet and IMJ except for supervised
visitation in Virginia. Following an August 24, 2004
hearing, the trial court ruled it had jurisdiction pursuant to
the MAA and the UCCJEA. It memorialized this ruling in
a September 9, 2004 order. n1

n1 The trial court, in the September 9, 2004
order, also certified the matter for an interlocutory
appeal to this Court pursuant to Code § 8.01-
670.1. Janet noted an appeal. Record No. 2192-
04-4. By order entered January 6, 2005, we
dismissed that appeal, finding that we lacked

jurisdiction pursuant to either Code § 8.01-670.1
or Code § 17.1-405.

[*6]

Meanwhile, the Vermont court, by order entered
September 2, 2004, held Lisa in contempt for refusing to
comply with the child visitation terms of its June 17,
2004 order.

On October 15, 2004, the trial court entered the final
order in this case, setting forth the holdings delineated in
the first paragraph of this opinion.

On appeal by Lisa, the Supreme Court of Vermont
("Vermont Supreme Court") affirmed the judgment of the
Vermont court, holding, inter alia, that the civil union
entered into by Lisa and Janet was valid under Vermont
law; that the Vermont court had jurisdiction to dissolve
that civil union and to determine all its implications,
including the parentage of and parental rights and
responsibilities with respect to IMJ; and that the Vermont
court acted properly in holding Janet to be a parent of
IMJ and in assigning parental rights and responsibilities
to her. Miller-Jenkins v. Miller-Jenkins, 2006 VT 78, P1-
P2, A.2d , 2006 Vt. LEXIS 159, at ** 2-3 (Vt. Aug. 4,
2006). It held that PKPA afforded preemptive jurisdiction
to Vermont and denied full faith and credit to Virginia
orders contradicting those entered by the Vermont [*7]
court. Id. at P18, 2006 Vt. LEXIS 159 at **13.

II. ANALYSIS

A. The PKPA

1. Statutory History and Analysis

28 U.S.C. § 1738A, commonly referred to as the
Parental Kidnapping Prevention Act, carries the
following title: "Full faith and credit given to child
custody determinations." Subsection (a) of the PKPA
reads: "The appropriate authorities of every State shall
enforce according to its terms, and shall not modify
except as provided in subsections (f), (g), and (h) of this
section, any custody determination or visitation
determination made consistently with the provisions of
this section by a court of another State."

The United States Supreme Court has succinctly
summarized the thrust of the PKPA:

The Parental Kidnap[p]ing Prevention
Act (PKPA or Act) imposes a duty on the
States to enforce a child custody
determination entered by a court of a sister
State if the determination is consistent
with the provisions of the Act. In order for
a state court's custody decree to be
consistent with the provisions of the Act,
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the State must have jurisdiction under its
own local law and one of five conditions
set out in § 1738A(c)(2) must be met.
[*8] Briefly put, these conditions
authorize the state court to enter a custody
decree if the child's home is or recently
has been in the State, if the child has no
home State and it would be in the child's
best interest for the State to assume
jurisdiction, or if the child is present in the
State and has been abandoned or abused.
Once a State exercises jurisdiction
consistently with the provisions of the Act,
no other State may exercise concurrent
jurisdiction over the custody dispute, §
1738A(g), even if it would have been
empowered to take jurisdiction in the first
instance, and all States must accord full
faith and credit to the first State's ensuing
custody decree.

Thompson v. Thompson, 484 U.S. 174, 175-77, 108 S. Ct.
513, 98 L. Ed. 2d 512 (1988) (footnotes omitted).

The PKPA had its genesis in the confusion
concerning the applicability of the full faith and credit
doctrine, 28 U.S.C. § 1738, to child custody orders. See
Thompson, 484 U.S. at 180. Indeed, "a parent who lost a
custody battle in one State had an incentive to kidnap the
child and move to another State to relitigate the issue."
Id. Yet, despite its unofficial and [*9] common title, the
PKPA is not limited to parental kidnapping cases.

"[T]he principal problem Congress was
seeking to remedy was the inapplicability
of full faith and credit requirements to
custody determinations. ...The sponsors
and supporters of the Act continually
indicated that the purpose of the PKPA
was to provide for nationwide
enforcement of custody orders made in
accordance with the terms of the UCCJA
n2. ...Congress' chief aim in enacting the
PKPA was to extend the requirements of
the Full Faith and Credit Clause to
custody determinations ...."

Scott v. Rutherfoord, 30 Va. App. 176, 187, 516 S.E. 2d
225, 231 (1999) (quoting Thompson, 484 U.S. at 181,
183) (emphasis added). See also Wilson v. Gouse, 263
Ga. 887, 441 S.E. 2d 57, 60 (Ga. 1994) ("the PKPA was
intended not only to apply where a child was abducted by

a parent and removed to another state but to remedy what
was widely considered to be the inapplicability of the full
faith and credit statute to child custody orders" (footnote
omitted)).

N2 The Uniform Child Custody Jurisdiction
Act, since superceded by the UCCJEA.

[*10]

Moreover, it is well settled that the PKPA preempts
any conflicting state law. See Meade v. Meade, 812 F.2d
1473, 1476 (4th Cir. 1987) ("The PKPA quite simply
preempts conflicting state court methods for ascertaining
custody jurisdiction."). See also Murphy v. Woerner, 748
P.2d 749, 750 (Alaska 1988); Delk v. Gonzalez, 421
Mass. 525, 658 N.E.2d 681, 684 (Mass. 1995); In re
Clausen, 442 Mich. 648, 502 N.W.2d 649, 673-74 (Mich.
1993); In re Relationship of Henry, 326 Ore. 166, 951
P.2d 135, 138 (Or. 1997); State ex rel. Conforti v.
Wilson, 203 W. Va. 21, 506 S.E. 2d 58, 62 (W. Va. 1998) ;
Michalik v. Michalik, 172 Wis. 2d 640, 494 N.W.2d 391,
394 (Wis. 1993).

Pursuant to Vt. Stat. Ann. tit. 15, § 1206, n3 Lisa
filed a "Complaint for Civil Union Dissolution" with the
Vermont court on November 24, 2003. By doing so, she
placed before the Vermont court the issues of the parties'
legal and physical "rights and responsibilities"
concerning IMJ and "suitable parent/child contact." In
Vermont, the term "parental rights and responsibilities"
means [*11] "the rights and responsibilities related to a
child's physical living arrangements, parent child contact,
education, medical and dental care, religion, travel and
any other matter involving a child's welfare and
upbringing." Vt. Stat. Ann. tit. 15, § 664(1). And the term
"parent child contact" means "the right of a parent who
does not have physical responsibility to have visitation
with the child." Vt. Stat. Ann. tit. 15, § 664(2).

n3 "The family court shall have jurisdiction
over all proceedings relating to the dissolution of
civil unions."

In reviewing the applicability of the PKPA to the
trial court's action, we are guided by the wording of the
statute. "A principal rule of statutory interpretation is that
courts will give statutory language its plain meaning."
Davenport v. Little-Bowser, 269 Va. 546, 555, 611 S.E.
2d 366, 371 (2005). At its threshold, the PKPA requires
that a court making a child custody or visitation
determination have [*12] "jurisdiction under the law of
such State." 28 U.S.C. § 1738A(c)(1) . The Vermont
Supreme Court held that the Vermont court had
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jurisdiction under the laws of Vermont over the case
initiated by Lisa's complaint. See Vt. Stat. Ann. tit. 15, §
1206. We are bound by that holding. See 28 U.S.C. §
1738A(a) and (g).

Furthermore, Code § 28 U.S.C. 1738A(c)(2)(A)(ii)
sanctions the Vermont court's exercise of jurisdiction.
That subsection applies where a state "had been the
child's home State within six months before the date of
the commencement of the proceeding and the child is
absent from such State because of his removal or
retention by a contestant or for other reasons, and a
contestant continues to live in such State." Id. The parties
lived together in Vermont until September 2003, when
Lisa and IMJ moved to Virginia. Janet continued to live
in Vermont. Lisa commenced the Vermont proceeding to
dissolve the civil union in November 2003, two months
after Vermont ceased to be IMJ's "home state, due to her
having been removed from that state" by Lisa.

Because the Vermont court [*13] acquired
jurisdiction over the issues of custody and visitation,
subsections (g) and (h) of the PKPA governed the trial
court's ability to entertain Lisa's petition. Those
subsections read:

A court of a State shall not exercise
jurisdiction in any proceeding for a
custody or visitation determination
commenced during the pendency of a
proceeding in a court of another State
where such court of that other State is
exercising jurisdiction consistently with
the provisions of this section to make a
custody or visitation determination.

A court of a State may not modify a
visitation determination made by a court
of another State unless the court of the
other State no longer has jurisdiction to
modify such determination or has declined
to exercise jurisdiction to modify such
determination.

28 U.S.C. § 1738A(g) and (h).

The proceeding in the Vermont court was pending
when Lisa filed her petition in the trial court. The
Vermont court was then exercising its jurisdiction under
Vermont law and consistently with the provisions of the
PKPA. Thus, subsection (g) applied. The Vermont court,
by virtue of its June 17, 2004 and July 19, 2004 orders,
continued [*14] to exercise jurisdiction, giving
application to subsection (h). Therefore, under a "plain
meaning" statutory analysis, the trial court lacked

authority to exercise jurisdiction based upon Lisa's
custody and visitation action in Virginia or to modify the
custody and visitation orders of the Vermont court.

2. Lisa's Position

Lisa posits three arguments why the PKPA did not
preclude the trial court from exercising jurisdiction over
her petition.

a. Application of Vermont Law

First, Lisa argues that "to the extent the Vermont
order constitutes a visitation determination, the Virginia
court properly exercised jurisdiction because the Vermont
order was not properly made." Specifically, Lisa contends
the Vermont court could not grant "parent child contact"
to Janet because it did not first determine that Janet was a
parent. The Vermont Supreme Court rejected this
argument. Miller-Jenkins, A.2d at , 2006 Vt. LEXIS
159, at ** 55. Furthermore, Lisa makes this contention
despite the fact that she alleged in her "Complaint for
Civil Union Dissolution" that IMJ was "the biological or
adoptive child[] of said civil union," and despite [*15]
the fact that the Vermont court in its June 17, 2004 order
specifically found that IMJ was "the minor child of the
parties."

Lisa cites no authority, and we know of none, that
permits us to rule that the supreme court of another state
incorrectly interpreted its own law. The contrary is well
established: "This Court has uniformly professed its
disposition, in cases depending on the laws of a particular
State, to adopt the construction which the Court of the
State have given to those laws." Elmendorf v. Taylor, 23
U.S. (10 Wheat.) 152, 159, 6 L. Ed. 289 (1825).

b. Custody or Visitation Determination

Second, Lisa argues: "Even if the Vermont court
properly made an initial custody determination within the
meaning of the PKPA, the Virginia court properly
exercised jurisdiction over the parentage action filed in
Virginia." Specifically, Lisa contends the Virginia
parentage action is not a custody or visitation
determination per the PKPA. Yet, Lisa's petition to the
trial court prays that she be adjudicated as having "sole
parental rights" over IMJ and that Janet's claim to
"parental rights" be adjudged "nugatory, void, illegal
and/or unenforceable."

Lisa's complaint [*16] in the Vermont court asserted
that IMJ was "the biological or adoptive" child of the
civil union. She asked that court to award Janet "suitable
parent/child contact" and to "award payment of suitable
child support money." She thus submitted the
determination of IMJ's parentage to the jurisdiction of the
Vermont court. Its resolution of that issue has been
affirmed by the Vermont Supreme Court and is final.
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Whatever semantical machinations are involved, any
common understanding of the term "parental rights"
includes the right to custody, see Szemler v. Clements,
214 Va. 639, 643, 202 S.E. 2d 880, 884 (1974) ("Parental
rights of custody are founded upon the strong
presumption that the best interests of the child will be
served by placing it in the custody of its natural
parents."), and visitation, see Peter N. Swisher, Lawrence
D. Diehl & James R. Cottrell, Virginia Practice Series:
Family Law: Theory, Practice, and Forms § 15.8 (2004
ed.) ("The right of a non-custodial parent to the company
and society of his or her child is well established. Barring
gross unfitness which jeopardizes the well being of the
child, visitation is a presumed entitlement."). [*17] See
also L.A.M. v. State, 547 P.2d 827 (Alaska 1976). n4 We
therefore reject the contention that Lisa's "parentage
action" is not a custody or visitation determination
embraced by the PKPA.

n4 While there is much discussion of parental
rights in reported cases, few cases attempt to
define those rights making discussion difficult. A
careful review of the literature, including case
law, treatise and law review, indicates that the
following have been listed as "parental rights"
protected to varying degrees by the Constitution:

(1) Physical possession of the child
which, in the case of a custodial
parent includes the day-to-day care
and companionship of the child. In
the case of a non-custodial parent,
possession is tantamount to the
right to visitation.

(2) The right to discipline the
child, which includes the right to
inculcate in the child the parent's
moral and ethical standards.

(3) The right to control and
manage a minor child's earnings.

(4) The right to control and
manage a minor child's property.

(5) The right to be supported by an
adult child.

(6) The right to have the child bear
the parent's name.

(7) The right to prevent an
adoption of the child without the
parents' consent.

L.A.M., 547 P.2d at 832 n. 13.

[*18]

c. DOMA and the MAA

Third, Lisa argues: "Even if the Vermont court
properly made an initial custody determination within the
meaning of the PKPA, and the Virginia order is somehow
construed as a visitation or custody determination, the
Virginia court properly exercised jurisdiction over the
matter by virtue of the federal Defense of Marriage Act
and the [Virginia] Marriage Affirmation Act."

DOMA reads:

No state, territory, or possession of the
United States, or Indian tribe, shall be
required to give effect to any public act,
record, or judicial proceeding of any other
State, territory, possession, or tribe
respecting a relationship between persons
of the same sex that is treated as a
marriage under the laws of such other
State, territory, possession, or tribe, or
right or claim arising from such
relationship.

28 U.S.C. § 1738C.

Lisa argues that DOMA, enacted in 1996, effectively
trumps the PKPA, enacted in 1980, thus enabling the trial
court to exercise jurisdiction over Lisa's petition. We
disagree.

Lisa cites no authority holding that either the plain
wording of DOMA or its legislative history was intended
to affect or partially repeal [*19] the PKPA. Therefore,
any Congressional intent to repeal must be by
implication. However, "[r]epeal by implication is not
favored and the firmly established principle of law is that
where two statutes are in apparent conflict, it is the duty
of the court, if it be reasonably possible, to give to them
such a construction as will give force and effect to each."
Scott v. Lichford, 164 Va. 419, 422, 180 S.E. 393, 394
(1935).

We do not read the two statutes to conflict. They can
be reconciled. In analyzing the statutes, we are mindful
that "[t]he primary objective of statutory construction is
to ascertain and give effect to legislative intent. Turner v.
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Commonwealth, 226 Va. 456, 459, 309 S.E. 2d 337, 338
(1983). The plain, obvious, and rational meaning of a
statute is to be preferred over any curious, narrow, or
strained construction. Id." Commonwealth v. Zamani, 256
Va. 391, 395, 507 S.E. 2d 608, 609 (1998). As we have
noted, "' Congress' chief aim in enacting the PKPA was
to extend the requirements of the Full Faith and Credit
Clause to custody determinations.'" Scott, 30 Va. App. at
187, 516 S.E. 2d at 231 (quoting [*20] Thompson, 484
U.S. at 183). DOMA

has two primary purposes. The first is to
defend the institution of traditional
heterosexual marriage. The second is to
protect the right of the States to formulate
their own public policy regarding the legal
recognition of same-sex unions, free from
any federal constitutional implications that
might attend the recognition by one State
of the right for homosexual couples to
acquire marriage licenses.

H.R. Rep. No. 104-664, at 2 (1996), reprinted in 1996
U.S.C.C.A.N. 2905, 2906. See also id. at 18, reprinted in
1996 U.S.C.C.A.N. at 2922 ("It is surely a legitimate
purpose of government to take steps to protect the right of
the people, acting through their state legislatures, to retain
democratic control over the manner in which the States
will define the institution of marriage. [DOMA] advances
this most important government interest.").

Nothing in the wording or the legislative history of
DOMA indicates that it was designed to affect the PKPA
and related custody and visitation determinations. Simply
put, DOMA allows a state to deny recognition to same-
sex marriage entered into in another state. This case [*21]
does not place before us the question whether Virginia
recognizes the civil union entered into by the parties in
Vermont. Rather, the only question before us is whether,
considering the PKPA, Virginia can deny full faith and
credit to the orders of the Vermont court regarding IMJ's
custody and visitation. It cannot. The law of Vermont
granted the Vermont court jurisdiction to render those
decisions. By filing her complaint in Vermont, Lisa
invoked the jurisdiction of the Vermont court. She placed
herself and the child before that court and laid before it
the assertions and prayers that formed the bases of its
orders. By operation of the PKPA, her choice of forum
precluded the courts of this Commonwealth from
entertaining countervailing assertions and prayers.

Lisa argues that the MAA forbade the trial court to
extend full faith and credit to the orders of the Vermont
court. The MAA reads:

A civil union, partnership contract or other
arrangement between persons of the same
sex purporting to bestow the privileges or
obligations of marriage is prohibited. Any
such civil union, partnership contract or
other arrangement entered into by persons
of the same sex in another state or [*22]
jurisdiction shall be void in all respects in
Virginia and any contractual rights created
thereby shall be void and unenforceable.

Code § 20-45.3.

We need not, and do not, decide whether the MAA
applies to this case. If it does, it is preempted by the
PKPA. See, e. g., Meade, 812 F.2d at 1476 (PKPA
preempts conflicting state law).

B. The UCCJEA

Janet also contends the trial court erred in holding
that the UCCJEA permitted it to exercise jurisdiction in
this case. Having determined that the PKPA is the
controlling law in this matter and that the PKPA
preempts conflicting state law, we need not address that
issue.

III. CONCLUSION

We hold that the trial court erred in failing to
recognize that the PKPA prevented its exercise of
jurisdiction and required it to give full faith and credit to
the custody and visitation orders of the Vermont court.
By so holding, we do not address whether Virginia law
recognizes or endorses same-sex unions entered into in
another state or jurisdiction. We do not comment on the
constitutionality, viability or breadth of -- the UCCJEA
and the MAA. We do not consider the merits of the
rulings [*23] of the Vermont court. Those questions are
not before us. The issue before us is the narrow one of
jurisdiction. By filing her complaint in Vermont, Lisa
invoked the jurisdiction of the courts of Vermont and
subjected herself and the child to that jurisdiction. The
PKPA forbids her prosecution of this action in the courts
of this Commonwealth. Accordingly, we vacate the
orders of the trial court and remand this matter to the trial
court with instruction to extend full faith and credit to the
custody and visitation orders of the Vermont court.

Vacated and remanded.


