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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

1. Whether the trial court properly recognized the
legal spousal relationship between the parties?

2. Whether the trial court properly concluded that
both parties are legal parents to each child?

3. Whether the trial court properly granted physical
custody of Jjjjjj to Plaintiff in light of
Defendant’s inability to prioritize Jjjjjjjjjj’ s best
interests, maintain a stable environment for
JI and support J} s relationships with
her other parent and sister, and Plaintiff’s
emotionally attuned parenting and stability?

4, Whether the trial court properly awarded
reagonable attorney’s fees to the Plaintiff when
the Defendant disregarded court orders and
discovery rules, withheld and obscured evidence,

and prolonged litigation?

STATEMENT OF THE CASE
PRIOR PROCEEDINGS
This action began on Nov. 20, 2008, when the
Plaintiff, Amy E. Hunter (“Plaintiff” or “Hunter”),

filed a complaint and motion for temporary orders

seeking custody of her child, Jjjjjjj. Plaintiff




sought to establish an appropriate parenting plan
after JJjjjjjij° s other mother, Miko Rose (“Defendant” or
“Rose”), took JJjjij to Oregon and severed all
communications, A.21-30. In December 2008, after it
became known that Rose sought to retain Jjjjj ir
Oregon, Plaintiff filed (1) a complaint for divorce;
(2) a complaint in equity to dissolve the parties’
California registered domestic partnership (“RDP”), to
address the custody and support of Jjjjjj, and to
order her return to Massachusetts; and (3) an amended
motion for temporary orders. A.34-42, 47-56, 97-110.
Defendant answered the custody and equity
complaints and moved to dismiss the custody and
divorce complaints. A.43-46, 63-86, 111-32. Having
congolidated the complaints, on Feb. 2, 2009, the
court (Cronin, J.) denied the motions to dismiss and
issued a Memorandum of Decision recognizing the legal
spousal status of the parties created by their RDP and
recognizing their joint parentage of Jjjjjjjij. The
court also issued temporary orders establishing a
parenting plan to reconnect Jjjjjjj and Hunter, whom
Rose had prevented from seeing or speaking to each

other in over three months. A.133-45. Defendant

sought a stay pending appeal, as well as a protocol




to, inter alia, prevent Hunter from referring to
herself as “Mommy” during visitation. A,146, 175-84.
These were denied. A.185-87, 202-05.

Defendant sought relief under G.L. ¢. 231, § 118.
The Single Justice of the Appeals Court (Duffly, J.)
denied that relief on Mar. 16, 2009, finding support
for the ruling that it was in Jjjjjjjj’ ¢ best interest
to restore the status quo prior to Rose’s termination
of contact between Jjjjjjj and Hunter based, in part,
on the spousal relationship of the parties and its
attendant rights of parentage. A.271-80.

Despite these two rulings on the legal status and
parentage of the partiesg, Defendant persisted in
treating these issues as open legal gquestions. To
resolve this, the parties re-briefed them and on Aug.
10, 2009, the court (Manzi, J.)! issued a Memorandum of
Decision re-confirming that both partiegs are the legal

parents of both Jij an<d Y the parties’

second child, who was born on Jan. 16, 2009. The

' Judge Cronin recused himself on Feb. 23, 2009. While
concluding that Defendant’s claims of his bias were
unfounded, he wanted to prevent Defendant and her
counsel from distracting the court from its proper
focus on Ji}’ s best interests. A.211-14. Judge
Manzi was appointed on Mar. 5, 2009 and presided over
the remainder of the casge. A.7.




court also appointed attorney Judith Cowan as GAL/next
friend to represent the children. A.452-54, 458.°

In light of the court’s affirmation of joint
parentage and Rose’s continuing refusal to extend any
additional parenting time to Hunter, on Oct. 16, 20089,
the court issued further temporary orders, granting
joint legal custody of Jjjjjjj. significantly
increasing parenting time for Hunter, including
overnights and vacations, and ordering Rose to pay for
Hunter’s trips to Oregon through July 2010.° A.541.

Trial took place on Nov. 4, 5, 8, 9, and 19,
2010, and on Jan. 28 and 31, 2011. On Apr. 11, 2011,
Plaintiff filed a motion to preclude Rose from moving
JJ 292in before the court had issued its final
custody decision, having learned that Rose decided to
move J- to Michigan the first week of May without
her consent or the court’s permission. A.4. The
court issued its findings, rationale, and judgment on
Apr. 19, 2011. The court dissolved the parties’ legal

spousgsal relationship; declared the parties to have

? Concluding that, though parallel to marriage, the RDP
was not a marriage within the meaning of G.L. ¢. 208,
the court dismissed the divorce complaint on July 22,
2009. A.449-51.

* Trial was originally scheduled for July 12-15, 2010,
but was postponed due to a trial in progress. A.1-2.




been legal parents of both children from their births;
ordered revision of JJjjij’ s birth certificate to list
both parents; granted joint legal custody of Jjjjjil|}.
sole legal and physical custody of M} to Hunter,
and primary physical custody of Jjjjjjjj to Hunter with
parenting time for Rose; ordered JJjjjj returned to
Massachusetts; and allowed the parties to request
attorney’'s fees. A.797-922,

On May 26, 2011, after reviewing the parties’
submissions and considering the conduct of the parties
and their counsel throughout the litigation, the court
issued further judgments, reiterating that “[t]he
evidence was clear and convincing that the best
interests of this very young child could only be
served by her being placed in the physical custody of”
Hunter, and awarding Hunter $180,000 in attorney’s
fees. A.947-51. Defendant appealed. A.923, 952.

STATEMENT OF FACTS

This case involves the family formed by Hunter
and Rose over the course of their romantic
relaticnship. At the time of trial, Hunter wag 42
years old, and lived in Byfield, Massachusetts. She
has worked as an attorney for the U.S. Department of

Education Office of Civil Rights (“OCR”) sgince 2001.




She is part of a large, supportive extended family,
and is very close with her parents, siblings, nieces
and nephews. A.819, 1095-97, 1109-15. Rose was 38
years old, and lived in Corvallis, Oregon. She earned
her Doctor of Osteopathic Medicine degree in June 2009
and completed one year of a residency in internal
medicine until she was terminated from the program for
failing her board examinations. Rose has lived on the
Fast Coast for most of her adult life. Her mother and
stepfather -- the only family with whom she has any
contact -- moved to Oregon in recent years. A.820,
1878-80, 1922-24, 1931.

Hunter and Rose Were A Committed Couple Who Formalized
Their Relationship In Law.

Hunter and Rose began dating in Feb. 2001. Their
romance grew, and they soon became a committed couple.
In spring 2002, the parties moved to San Francisco,
California for Rose to prepare for medical school,
which she began in Fall 2005. Hunter transferred to
OCR’s San Francisco office so that they could be
together. A.821-22, 1115-17, 1932.

Their commitment to each other continued to grow.

They joined together legally by executing a




Declaration of Domestic Partnership on Sept. 20, 2003.°
A.822, 2669, They exchanged rings that same fall.
They bought a house together in Nov. 2004, shared
financial regources and bank accounts, named each
other as beneficiaries of life insurance and
retirement accounts, and held themselves out as a
committed couple in every way. As parties to an RDP,
their legal rights expanded on Jan. 1, 2005 to
parallel those available to married couples. See 2003
Cal. Legis. Serv. ¢. 421, The parties were aware of
these changes to the RDP law -- indeed they had been
passed but not yet implemented at the time the parties
registered -- and never terminated their RDP when the
changes went into effect. A.823, 1119-21, 1312-14,
1464-65, 1577.

Hunter and Rose Planned To Start a Family Together.

From the beginning of their relationship, Rose
knew of and supported Hunter’s desire to have
children. They jointly began efforts for Hunter to
get pregnant in spring/summer 2003. Over the course

of three years, they endured multiple unsuccessful

4

The California Secretary of State registered their
RDP on Oct. 3, 2003, and they received a certificate
declaring their legal status. A.822, 2671. (The
Appendix has a numbering error, using A.2669-88 twice.
This references the first occurrence of A.2671.)




ingeminationsg and medical procedures to conceive. By
spring 2006, it became clear that Hunter needed in
vitro fertilizétion (“IVF”) to congeive, but the
parties could not afford it. A.824-25, 1125-32, 1981.

At that point, the couple agreed that Rose would
try to conceive their child. Hunter was present at
and supportive of Rose’s efforts to conceive., They
chose a donor together and shared equally the costs of
inseminations. A.825-27, 1133-46, 2487. The parties
intended to jointly parent the child they were working
to bring into their family. A.827, 1135, 1145, 1147,
2027-28, 2675-79. Specifically, on Oct. 13, 2006,
both parties consented to Rose’s insemination and
agreed, “from the moment of conception, [to] accept
all legal and moral responsibility for any.child born”
as a result.® A.825-26, 2969-72. In Nov. 2006, Rose
became pregnant with Jjjjjjj as a result of the
inseminations at PRS. A.827, 2029. The couple and
their family and friends celebrated the pregnancy with
two baby showers. Hunter was supportive of Rose

throughout, taking care of housework and meals and

* This congent was set forth in the Pacific
Reproductive Services Agreement for Administration of
Donor Sperm, which Rose signed as “recipient” and
Hunter signed as “Partner or Spouse.” 1A.826, 2969-72.




attending doctor’s appointments. A.828, 1147-48,
1152-53, 1402-03, 2859.

In May 2007, the parties moved to the East Coast
in order for Rosge to perform medical sgchool rotations
and for Hunter to obtain insurance coverage for IVF so
that she could bear the parties’ second child. They
first moved to Rhode Island, but upon learning that
the insurance coverage available to them there would
not cover IVF for Hunter or the delivery costs for
J-, they settled in Attleboro, Massachusetts in
July 2007. A.829, 856, 1155-57.

At the same time, the parties followed through
with plans for Hunter to bear their second child.
A.856, 1158-59. In June 2007, both parties signed
Reproductive Science Center’s consent forms for
Hunter’s IVF. A.2680-87.°

Hunter and Rose Welcomed J- Into Their Family And
Parented Her Together.

On August 6, 2007, J- was born in Providence,
Rhode Island. Hunter supported Rose through labor and
delivery, was the first non-medical person to hold
J-, and was involved in her care throughout their

time in the hospital. The parties tried to give

(3

This cites the first occurrence of A.2680-87. See

n.4, supra.




JJ the last name “Hunter” on her birth
certificate, but were told that Rhode Island law
required it to be “Rose.” A.830, 1166-71, 2688-2720,
2973. From the time of Jjjjjj’ s birth through Rose’s
departure for Oregon, both parties recognized
themselves and each other as JJjjjj’ s mothers. The
couple’s family and friends, as well as J-’s
medical and child care providers, saw Hunter and Rose
as equal parents to JJjjjjj- Many of them provided
affidavits in support of Hunter’s adoption of J-,
an effort the parties began in January 2008 to confirm
and secure Hunter’s legal status regarding Jjjji}-
A.831-34, 841-42, 1054, 1201, 1205, 1212-13, 1409,
1606-07, 2263-69, 2288-90, 2641-42, 2763-68, 2964,
2976-83, 3026, 3032, 3329.

Before Rose took JJjjjij to Oregon, Hunter was
central to JJjjj}’ s care and upbringing. She jointly
made decisions with Rose about Jjjjjj}’ s care and “did
the majority of parenting other than nursing as well
as the majority of the household tasks.” A.868.
Hunter bathed, clothed, fed, soothed, entertained, and
cared for JJjjjjij. wcke up with her in the night,
located and shared the costs for her day care, took

her to the doctor and stayed home from work when she

10




was 111. A.833-36, 868, 1198-1204, 1237-39, 2264-65,
3032. Hunter was JJjji}’ s parent in every regard.

Hunter and Rose Worked Together To Conceive M-

In April 2008, after several unsuccessful
atteméts at conception, Hunter conceived the couple’s
second child, M|}, using sperm from the same
donor as conceived Jjjjj- 2.857, 1163-66, 3468-93,
3584-3603. Rose supported Hunter’s efforts to
conceive IV—, taking her to and from IVF
procedures, attending an ultrasound and accompanying
Hunter to genetic counseling. A.857, 1164, 1298.
Rose was excited for the pregnancy, rearranging a
medical school rotation to accommeodate it and
attending a baby shower in Vermont celebrating
Ml s impending arrival. A.856-57, 3305-08.

Rose Ended Her Relationship With Hunter, Left for
Oregon Under False Pretenses, Cut Off All Contact

Between Hunter and JJij._2nd Rejected M-

In May 2008, Hunter, Rose, and J- moved to

Haverhill, Massachusetts. After the move, the adult
relationship began to deteriorate. A.836-38. Rose
promised to proceed with Hunter’'s adoption of Jjjjjjil}
regardless, but when the lawyer they had been working
with was appointed to the bench and Hunter sought a

new lawyer, Rose began to delay. A.843, 1216-18,

11




3387. They attended couples’ counseling in the summer
of 2008 to work on relationship issues and Rose’'s
delaying of the adoption, but by August, when Hunter
was four months pregnant with MJjjlj. Rose ended the
relationship. A.838. They continued to co-parent
J- for the next two months, with Hunter taking on
an even greater parenting recle. From late August
through most of September, Hunter parented Jjjjjjjij
almost exclusively due to Rose’s rotation in Augusta,
Maine, exams, and residency applications, and when
Rose returned, Hunter continued to provide primary
care for Jl] A.838-39, 841, 1233-38.

In early October 2008, Rose informed Hunter that
she planned to take JJjjjjjjj with her to do a four-to-
gsix week rotation in Oregon, returning in time for a
rotation in Lawrence, Mass. the second week of
December. A.840, 1240-45, 2993-94, 3006. Hunter was
nearing her third trimester of pregnancy and could not
fly. Hunter expressed her extreme distress at being
apart from Jjjjjjij for so long, but Rose promised to
provide regular updates and set up a webcam so that
Hunter could see JJjjjj deily. A.840, 1244, 2993-94.

On Oct. 27, 2008, Hunter drove Rose and JJjjjjij to

the airport for their trip to Oregon. A.843, 1247.

12




Roge initially provided Hunter with updates about
Jl via e-mail, detailing that Jjjjjjjjj was having a
hard time transitioning to being in Qregon, but
thirteen days later, on Nov. 9, Rose cut off all
comnmunication with Hunter, then terminated her cell
phone service, and refused to regpond to any of
Hunter'’s requests for information about J-
A.844, 1248-51. Rose denied Hunter any contact with
or information about Jjjjjjjj for over three wonths,
until she was required to do so by the court’s first
temporary order in Feb. 2009. A.843-45, 1251-54.

on Jan. 16, 2009, Ml vwas born in Cambridge,
Massachusetts. A.857, 1296, 3371. Because of their
RDP, the Commonwealth listed both parties as
MIE s parents on her birth certificate. A.857,
1298. Rose was not present at _’s birth, and
did not inquire about her in any way until Sept. 2009,
when she was eight months old. Rose has demonstrated
no real interest in developing a relationship with
_, admitted that she does not love her or want
custody of her, refuses to acknowledge that lV-

and JJl] are sisters, and actively discourages their

relationship. A.857-59, 1299-1304, 2421-26,

13




Rose Undermined Hunter And JJjjj; s Relationship and
Created An Unstable And Harmful Environment For
, While Hunter Worked To Maintain Their Bond And

Provide _ With Consistency And Care.

From the time Rose left for Oregon and persisting

through trial, Rose did everything she could to
eliminate Hunter from Jjjjjjj’ s life and undermine
their relationship.’ Rose disrupted and altered the
course of her medical training purposefully to keep
JJl 2nd Hunter geographically distant,’® and made
every effort to disrupt their parent-child bond.
Rose’s attempted disruption of Jjjjjjjij’ s attachment to
Hunter and her relentless efforts to alienate Hunter

from J- were harmful to Jjjjjjjj and contrary to her

best interests. A.862-63; Br., App. at 12 (admitting

7 Rose made decisions about medical and child care

without consulting Hunter, refused any contact for
over three months, demanded that Hunter not refer to
herself as “Mommy” once contact was re-established,
precluded Hunter from having overnight parenting time
with J- for almost a year, undermined webcams
between Hunter and JjjjjjJj, refused to provide Hunter
with her address or cell phone number, and disparaged
and yelled at Hunter in front of J- A.844-47,
850-51, 854-55, 1271, 1280, 2353, 2355-56, 2359-60,
2367, 2381; Brief of Defendant-Appellant (“Br. App.”)
at 10.

® Rose abandoned her plans to pursue a family practice
and avoided the established residency placement system
to preclude her placement on the East Coast, instead
preemptively signing contracts for residencies far
from Massachusetts -- first in Oregon, and later in
Michigan. A.820-21, 852-54, 869; Br. App. at 10-11.

14




JJ hacd a2 “strong bond([]” with and “an ‘attachment’
to” Hunter when Rose took JJJj from her) .° Hunter,
by contrast, did everything within her power to
restore and maintain that bond. As soon as the court
issued the first temporary orders, Hunter tried to see
JJl 25 often as possible, including repeated cross-
country trips for parenting time while VM vas
still a very young infant.'® She made the most of
regular webcams and phone calls given Jjjij’ ¢ age.
and sent JJJjjjjj mail and monthly packages. Hunter
also tried to communicate constructively with Rose

about JJj. and has supported Jjjjj’ s relationship

with Rose. A,849-51, 1251-56, 1281-89.

° The trial court relied on the expert testimony of Dr.
Joanna Rohrbaugh, which addressed the harms to a child
of JJl} s age at the time Rose took her to Oregon
from disrupting that child’s attachment to a parent,
as well as the harms from one parent engaging in
parental alienation behaviors. A.860-64, 1717-29,.

The court found that Jjjjjjj ergaged in those behaviors
exhibited by children who are harmed by the disruption
of their attachment to a parent. A.844, 862-63.

 Hunter's first trip to Oregon was mid-Feb. 2009,
when IV_ was about one month old. They traveled
to Oregon in Feb., Apr., May, June, July, and Aug.
2009, though Rose would only allow Hunter to spend
five hours per day with JJj - A-846-47, 849. Hunter
had expected Rose would bring JJjjjjjj when she came to
Massachusetts for six days in March 2009, but Rose
refused, “ostensibly because Ms. Hunter called herself
‘Mommy .’ A.849. JJji] finally came to Massachusetts
in Sept., Oct., and Nov. 2009. Id. 1In 2010, monthly
visitation alternated between the two states. Id.




While in Rose’s custody, J s young life was
marked by volatility, including four different homes,
six different care providers, and three different
doctors within two-and-a-half years. A.854, 856,
2330-39; Br. App. at 10-12. As the court found, Rose
was “unable to manage JJjjij’ s care without
significant, daily support from third parties in the
home.” A.855. This was true both when Rose wés
working the sixty to eighty hour a week shifts her
medical residency required and when she was
unemployed, traveled, or took vacation. A.85%5, 1658-
61, 2329-34, 2930-50. In the midst of trial, Rose
made plans to uproot JJjjjj vet again, accepting a
residency in Michigan, where she would work the same
type of demanding schedule, but without family,
friends, or a support system. A.820, 856, 865, 2340,
By contrast, JJjjij’ ¢ parenting time with Hunter was
characterized by consistency, attention to JJjjjjij’ s
needs, and age-appropriate, child-centered activities
and environments. A.847-48, 1097-1111, Hunter hasg
worked to foster JJil] and M} ¢ relationship as
sisters, as well as Jjjjjjjj}’ s connection to her

extended family, and has created a home with clear and
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appropriate rules and values. A.847-48, 858-59, 1103-
04, 1114-15.

As a result, the court found that (1) “Ms. Hunter
has been and is better able in the present and the
foreseeable future to be the parent who is mindful of
the emotional and physical needs of J-," A.918;
(2) "Ms. Rose has created an unstable living
environment for J-,” A.869; (3) “Ms. Rosge is
unable to act in JJjjjj' s best interests and unable to
put Jill' s needs above her own needs,” A.869 (4)
“the harm to JJl} would be substantial if JH
were to remain in Ms. Rose’s physical care,” A.870;
and (5) “it is in the best interests of JjJjjjjjjjj that
Ms. Hunter have physical custodyl[.]” A.918.

SUMMARY OF ARGUMENT

The trial court appropriately recognized the
legal spousal relationship between the parties. The
parties had a Registered Domestic Partnership (“RDP”)
from California, a relationship parallel to marriage
for all purposes. The trial court properly extended
comity to the RDP, just as Massachusetts has always
extended comity to spousal relationships validly
entered in other states, regardless of whether the

same relationship could have been contracted here.
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Recognizing the RDP does not undermine public policy.
Rather, respecting the parties’ relationship furthers
the Commonwealth’s commitment to equal treatment for
same-sex couples, as well as the underlying purposes
of comity of mutual respect among states, honoring the
parties’ intent, and protecting children. [p. 21-28].
The trial court properly concluded that both
parties are legal parents to both children. Because
the children were born into their parents’ RDP via
insemination to which each spouse consented, both
parties are conclusively parents to both children
under G.L. c. 46, § 4B and G.L. c, 209C, § 6. The
same conclusion results from extending comity to the
parentage protections of California law, which
establish legal parentage for children born into an
RDP. [p. 28-33]. Recognizing the joint parentage of
JE 2~ Ml cives them the support and
security of having two parents from their births, and
furthers the Commonwealth’s commitment to equal
treatment for the children of legally united same-sex
couples. The parties’ parentage cannot be undercut by
their not having duplicated the protections secured by

their RDP through adoption or marriage. [p. 33-37].
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The trial court properly addressed the children's
custody as a straightforward matter of their best
interests. The court weighed all relevant factors,
including Jjjjji}’ s relationship with Rose and Rose’s
wrongful removal of Jjjjjjjj from Massachusetts. Having
concluded that that Hunter provided Jjjjjjj vith
stable, attentive, appropriate care while supporting
her relationships with Rose and IV_, and that
Rose’s inability to place Jjjjjjjj’ s needs above her
own, unstable environment, and efforts to alienate

J- from Hunter and Mjjjjij were harmful, the

court correctly awarded Hunter physical custody of
- (. 37-46].

Finally, the trial court properly awarded
Plaintiff attorney’s fees. Defendant repeatedly re-
litigated issues, disregarded court orders and
discovery rules, withheld and obscured evidence, and
unreasonably delayed the litigation. The award
considered all relevant factors and was well within
the court’'s discretion. (p. 46-49].

ARGUMENT

This case centers on two children, Jjjjjj and

M DPorn during the legal spousal relationship

of their parents, Hunter and Rose, and the custodial
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arrangements that serve those children’s best
interests now that the parents’ spousal relationship
has ended. It is about how those best interests are
gerved by recognizing and honoring the legal
commitment made by the parties and the spousal
protections flowing from that legal commitment, as
well as the host of other steps the partieg took to
create and protect their family. Finally, this case
is about ensuring that legally-bound same-sex couples
like the parties are afforded the same principles of
comity, parentage, and custody ag other couplesg to
best protect their children.

Over the course of two and a half years of
litigation, including seven days of trial, the trial
court exhaustively considered the legal statug of the
parties vis-a-vis each other and the children, and the
allocation of parental rights and responsibilitieg in
accord with the children’s best interests. Under
established principles of comity, that court properly
recognized the legal spousal relationship created by
the parties’ Registered Domestic Partnership (“RDP”)
as parallel to marriage for all purposes, including
the protections of joint parentage for children born

during a spousal relationship from birth. As in any
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custody dispute, the court’s findings thoroughly
addressed the best interests of the children, J_
and Ml Based on the overwhelming evidence, the
court properly found that (1) Jjjjjjj would be harmed
by remaining in Rose’s physical custody because of
Rose’s inability to prioritize JJjjjj}’ s needs and her
continuing instability; and (2) Hunter is the parent
who can best provide both children with stability,
nurturing, and care, and also support Jjjji}’ s
relationship with Rose. The judgments should stand.

I. THE TRIAL COURT PROPERLY RECOGNIZED THE PARTIES
AS LEGAL SPOUSES.

The trial court correctly recognized the parties’
RDP as establishing a legal status parallel to
marriage for all purposes, and as such, granted them
the full range of spousal protections available under
Massachusetts law. Extending comity to the parties’
RDP fulfills that doctrine’s animating principles,
honors the settled expectations of the parties,
protects the children born into their relationship,
and furthers Massachusetts public policy.

A. An RDP Is A Legal Spousal Relationship Parallel
To Marriage For All Purposes.

By establishing and remaining in an RDP in

California, the parties created a legal spousal
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relationship. All the rights and obligations of
marriage under California law attach to the parties’
legal status. See Cal. Fam. Code § 297.5 (RDPs “shall
have the same rights, protectionsg, and benefitg, and
shall be subject to the same responsibilities,
obligations, and duties under law, whether they derive
from statutes, administrative regulations, court
ruleg, government policies, common law, or any other
sources of law, as are granted to and imposed upon

spouses.”); Koebke v. Bernardo Heights Country Club,

115 P.3d 1212, 1219 (Cal. 2005) (“a chief goal of the
Domestic Partner Act is to equalize the status of
registered domestic partners and married couples.”).
Significantly, Defendant does not dispute the
parties’ rights and responsibilities under California
law. She instead tries to avoid recognition of their
relationship by Massachusetts. Her efforts fail.

B. Comity Applies To The Parties’ Legal Spousal
Status.

The trial court properly recognized the spousal
status of the parties under established comity law.

Interstate comity . . . 1is the recognition
which one nation allows within its territory
to the 1legislative, executive or judicial
acts of another nation, having due regard
both to international duty and convenience,
and to the rights of its own citizens or of
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other persons who are under the protection
of its laws.

Cote-Whitacre v. Dep’'t of Pub. Health, 446 Mass. 350,

368 (2006) (Spina, J., concurring) (quotations
omitted). Massachusgetts has long applied comity to
recognize a spousal relationship so long as it was
valid where entered. See id., at 359; Comm. V.

Graham, 157 Mass. 73, 75 (1892); Comm. v. Lane, 113

Mass. 458, 463 (1873). The parties’ RDP is a spousal
status valid in California where it was entered; thus,
comity applies to recognize the RDP.

Extending comity to the parties’ RDP furthers --
rather than undermines -- the Commonwealth’s public

policy and constitutional commitments. See Pacific

Wool Growers v. Comm’'r of Corps. & Tax., 305 Mass.

197, 209 (1940) (comity may only extend if
Magsachusetts pﬁblic policy “is in no way contravened
or impaired.”). Defendant’s position -- that the
parties’ legal relationship cannot be recognized
because it falls short of the full marriage equality
required by the Massachusetts Constitution -- ignores
both the basic contours of marriage recognition law
and the policy commitments of the Commcnwealth. While

Defendant is correct that this Court has ruled that
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establishing a separate, parallel spousal status for
same-sex couples under Massachusetts law would not
remedy the constitutional infirmity of excluding same-

sex couples from marriage, see Opinions of the

Justices to the Senate, 440 Mass. 1201 (2004), that in

no way suggests that recognizing an exigting legal
spousal relationship validly entered into in another
state would run afoul of Magsachusetts public policy.™
First, that Massachusetts does not certify the
spousal status of RDP is irrelevant to comity’s
application. Massachusetts has regularly extended
comity to spousal statuses that could not have been

contracted in the Commonwealth. See Boltz v. Boltz,

325 Mass. 726 (1950) (validating out-of-state common
law marriage); Lane, 113 Mass. at 463 (validating out-
of-state marriage of adulterer barred from remarrying
here). As this Court made clear, “marriages
celebrated in other States or countries, if valid by

the law of the country where they are celebrated, are

! pefendant seemingly had no objection to the trial
court’s recognizing the RDP in order to digsolve it.
Having made no argument in thig regard, Defendant has
waived any objection to the RDP’'s dissolution. See
Mass. R. App. Pro. 16(a) (4); Boston Hous. Auth, v.

Guirola, 410, Mass. 820, 824 n.é6 (1991). Regardless,
the trial court’s analysis of its authority to
dissolve the RDP was proper. See A.899-900.
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of binding obligation within this Commonwealth,
although the same might, by force of our laws, be held

invalid, if contracted here.” Sutton v. Warren, 51

Mass. 451, 452 (1845).'* california has established
RDPs as a valid spousal status for same-sex couples,
and given the clear constitutional mandate that the
Commonwealth extend equal respect to the relationships

of same-sex couples, Goodridge v. Dep’t of Pub.

Health, 440 Mass. 309 (2003), these same comity
principles apply to the parties’ RDP despite that it
could not have been entered in the Commonwealth.®’
Second, extending comity to a legal relationship
that secures for same-sex couples the full panoply of

gspousal protections and obligations advances the

12 pefendant’s use of the dissent in Cote-Whitacre
glosses over the distinction between licensing and
recognition. Br. App. at 37 (citing 446 Mass. at 401,
405). That dissent argued that importing other
states’ bans on same-gex couples marrying into this
state’s decisions about who could marry was improper -
- a point bolstered by Opinions of the Justices, 440
Mass. at 1208. Neither that dissent nor the majority
in Opinions of the Justices addressed the comity due a
parallel spousal status created by another state.

13

Other courts have reached the same conclusion. See
Christiansen v. Christiansen, 253 P.3d 153 (Wyo. 2011)
(recognizing Canadian marriage of same-sex couple for
purposes of divorce despite explicit statutory ban);
Dickerson v. Thompson, 897 N.Y.S.2d 298 (N.Y. Super.
Ct. App. Div. 2010) (extending comity to Vermont civil

union for purposes of dissolution).
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Commonwealth’s commitment to equal respect for the
legal unions of same-sex couples. Indeed, the result
Defendant seeks is the outcome that would offend the
Massachusetts Constitution. Disregarding the RDP
would resgult in a legally united same-sex couple being
“barred access to the protéctions, benefits, and
obligations of civil marriage,” -- a result proscribed
by Goodridge, 440 Mass. at 313.%

Furthermore, extending comity to‘the parties’ RDP
furthers comity’s animating principles, including

mutual respect among states. See Cote-Whitacre, 446

Mass. at 368-69 (Spina, J., concurring). Defendant'’s
assertion that California does not extend comity to
the marriages of same-sex couples from Massachusetts,
Br. App. at 37-39, is both wrong and legally
irrelevant. California extends to all out-of-state
marriages the full range of spousal protections.
Because of Proposition 8, which amended the California

constitution to prohibit marriage for same-sex

* It bears noting that at the time the parties entered
into the RDP, the Commonwealth had not yet ended the
exclusion of same-sex couples from marriage.
California offered the parties vastly greater
protection than Massachusetts, thus making Defendant’s
suggestion that Massachusetts should disregard those
protections as discriminatory even more absurd.
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couples, *®

marriages entered by same-sgex couples after
Nov. 5, 2008 receive those protections without the
designation of “marriage,” while marriages entered
before then receive those protections with the

designation of “marriage.” See Cal. Fam. Code § 308;

Strauss v. Horton, 207 P.3d 48, 61 (Cal. 2009).

California treats Massachusetts marriages as “legally

binding and not merely aspirational.” Cote-Whitacre,

446 Mass. at 390 (Marshall, C.J., concurring).
Moreover, even if Defendant were correct, thisg Court’'s
response to another state’s discrimination against
same-sex couples should not be to join in the
discrimination by disregarding the parties’ spousal
relationship.

Finally, extending comity to the RDP honors the
settled expectations of Hunter and Rose, who took on

the status, and protects Jjjji] and M vbo vwere

born into the relationship. See, e.g., Richardson v.

Richardson, 246 Mass. 353, 355 (1923) (recognizing
spousal relationships entered into in good faith would

“secure the existence and permanence of the family

> prop. 8 has been held unconstitutional. See Perry

v. Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal.
2010), appeal pending, Docket No. 10-16696 (9% Cir.),
certifying questions to Cal. Sup. Ct., 628 F.3d 1191
(9" cir. 2011).
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relation”); Milliken v. Pratt, 125 Mass. 374, 381

(1877) (recognizing spousal relationship warranted
because it “permanently affectg the relations and the
rights of two citizens and of others to be born”). In
light of all these principles, the trial court
properly recognized the parties’ spousal relationship.
II. THE TRIAL COURT PROPERLY CONCLUDED THAT BOTH
PARTIES ARE LEGAL PARENTS TO THE TWO CHILDREN
BORN INTO THEIR LEGAL SPOUSAL RELATIONSHIP.
Because the parties had a legal spousal
relationship, the trial court appropriately affirmed
that both Hunter and Roge are legal parents to their
children.'® Having recognized the RDP status, that
court correctly applied Massachusetts law to include
joint parentage of children among the incidents of
that spousal relationship. See G.L. c. 46, § 4B; G.L.
c. 209C, § 6. Even if, arguendo, the Court were to
extend comity only to the parentage protections of the

RDP under California law, the same result would occur.

¢ pefendant does not and cannot question the trial
court’s jurisdiction over the children or their
custody. It is undisputed that Massachusettsg is the
children’s home state. G.L. c. 209B, 8§ 1, 2. Thus,
whether directly applying G.L. c. 208 or proceeding in
equity, the trial court had ample autheority to address
the children’'s parentage and determine their best
interests. See G.L. c. 208, §§ 28, 31, 33; G.L. c.
215, § 6; A.R. v. C.R., 411 Mass. 570, 573 (1992);
Matter of Moe, 385 Mass. 555, 561 (1982).
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See Cal. Fam. Code §§ 297.5; 7540; 7611(a); 7613.
J 2»< Yl bave two legal parents, and have
since their births.
A. Under Massachusetts Law, Children Born Into A
Legal Spousal Relationship Have Two Legal

Parents.

Having recognized the parties’ RDP, Massachusetts
law makes clear that both parties are the legal
parents of Ji] and Ml Once a state extends
comity to a spousal relationship, it applies its own
law to determine the incidents of that relationship as
they apply to Massachusetts residents.'’ See, e.g., Ex

Parte Suzanna, 295 F. 713, 714-15 (D. Mass. 1924) (law

of place of celebration applies to determine valid
existence of the marriage, but law of domicile applies

to the resulting status); see generally Restatement

(Second) of Conflict of Laws § 284 (1971).1°

17 @iven that no conflict exists with California law,
see Part II(B), infra, and Defendant does not argue
one, Massachusetts applies to the question of
parentage. See Kaufman v. Richmond, 442 Mags. 1010,
1011 (2004) (“only actual conflicts between the laws
of different jurisdictions must be resolved”).

¥ gven if the Court determines that the full range of
Massachusetts spousal protections does not attach to
the parties’ RDP, the Court should still recognize
that relationship solely for confirming the children’s
parentage., See Cote-Whitacre, 446 Mass. at 403 n.1l1
(Ireland, J., dissenting) (“where failure to recognize
a same-sex marriage affects the best interests of a
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Under Massachusetts law, when the spouse of a
woman consents to her conception via asgisted
ingemination, “that spouse ig considered the
legitimate parent of a resulting child(.]” T.F. v.
B.L., 442 Mass. 522, 532 (2004). 3See G.L. c. 46, §
4B. Children born into a legal spousal relationship
are presumed to be the children of both spouses, see
G.L. ¢. 209C, § 6, and G.L.. c. 46, § 4B establishes
that this may be the case even without a biological
tie between the child and parent.®’

Under these provisions, both parties are plainly
legal parents to these children. Rose conceived using
donor sperm, with Hunter’sg consent, and J- was
born during their spousal relationship.?® A.824-30,
1139-47, 2217-21, 2969-72, 3468-93. Hunter conceived
using donor sperm, with Rose’s consent, and ME

was born during their spousal relationship.?' A.856-

child born within the marriage .., the reviewing court
may determine that recognition ig necessary.”).

® As Defendant correctly noted, Br. App. at 33, these
provisgiong apply equally to same-sex couplesgs and must
be read in a gender-neutral manner. See Goodridge,
440 Mass. at 324, 343 n.34 (citing G.L. c. 4, § 6).

2® Though Hunter’s consent was written, Massachusetts
law does not require a writing. BSee G.L. ¢. 46, § 4B,

?* Although legally irrelevant, J a4 VN
were conceived using sperm from the same donor.
A.858, 2680-87, 3468-93, 3584-3603, As the trial
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57, 1298, 2404-09, 2680-87, 3305-08, 3584-3603. Thus,

both parties are legal parents to both children.??

B. Under California Law, Children Born Into A
Legal Spousal Relationship Have Two Legal
Parents.

Even if, arguendo, the Court determined that the
full range of gpousal protections under Massachusetts
law cannot apply to the RDP status created by
California, comity would still apply to the
protections of parentage California provides to =
children born into an RDP.?* (California law extends to
RDPs the rights and obligations of the spouses with
respect to a child of either partner. See Cal. Fam.
Code § 297.5 (d). This includes the establishment of

legal parentage for the spouse of a woman who

court found, “Legally, they are sisters.
Biologically, they are half-sisters.” A.858.

22 pefendant’s reliance on A.Z, v. B.Z., 431 Mass. 150
(2000) to avoid her parentage of Ml is wholly
misplaced. First, the parties are parents by
operation of law, not the ruling of the court. The
inclusion of Rose’s name on Ml = birth
certificate reflects that law. Second, this is not a
matter of “forced procreation,” 431 Mass. at 160, but
of holding Rose to her “duty .. to support, provide for
and protect the children [she and her spouse brought]
forth[.]” L.M. v. R.L.R., 451 Mass. 682, 685 (2008).

*3 New York applied this analysis, extending comity to
the parentage protections of a parallel gpousal
status. See, e.g., Debra H. v. Janice R., 930 N.E.2d

184 (N.Y. 2010) (extending comity to Vermont parentage
protections attendant to civil unions).




conceives a child through assisted insemination under
the care of a medical professional with that spouse’s
written consent, see Cal. Fam. Code §_7613, and the
general presumption of parentage for children born
during a spousal relationship. See Cal. Fam. Code §§

7611(a), 7540; see also Elisa B. v. Super. Ct., 117

P.3d 660, 666 (Cal. 2005) (protections of RDP include
that both women would be parents to child born to cne
of them).?* Because both children were conceived
through insemination to which the other spouse

consented in writing,?®

and because they were born into
the parties’ RDP, under these provisions, both parties
are parents to both children.

Recognizing these California parentage

protections would further the same animating

principles of comity discussed above: honoring the

* These parentage protections had been in effect for

nearly two years by the time of Jjjjjj’ s conception.
S8ee 2003 Cal. Legis. Serv. c. 421 (eff. Jan. 1, 2005).

?®> The evidence plainly demonstrates Hunter’s written
congent to Rosge’s insemination. A.826, 2969-72, 3468-
93. That consent meets the requirements of Cal. Fam.
Code § 7613. Thus, Rose’s claims regarding the trial
court’s exclusion of a different form are irrelevant.
Br. App. at 39 n.19. Moreover, given that no one
could authenticate the excluded form, as both parties
admit they did not receive it, its exclusion was not
error. A.826, 1185-86, 2017-26. See Comm, v. Hubbard,
371 Mass. 160, 175-76 (1976).
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expectations of the parties and securing the legal

position of the children. See Putnam v. Putnam, 25

Mass. 433, 448-49 (1829) (extending comity to evasive
marriage because of “the effect upon their innocent

offspring”); Inhabitants of Medway v. Inhabitants of

Needham, 16 Mass. 157, 160-61 (1819) (extending comity
“to prevent the disastrous consequences to the issue

of such marriages”).

C. Failure To Recognize Joint Parentage Would Harm
The Children And Violate Public Policy.

Like all other children born into a legal spousal
relationship, Jj 2»d VI deserve the
certainty of having two legal parents from birth. See

Culliton v. Beth Igsrael Deaconess Med. Ctr., 435 Mass.

285, 292 (2001) (noting “importance of establishing
the rights and responsibilities of parents as soon as

is practically possible”); Adoption of Mariano, 77

Mass. App. Ct. 656, 661 (2010) (child’'s financial and
filial best interests favor having two parents rather
than one). These children should not be deprived of
this security just because their parents’ spousal

relationship was an RDP. See Woodward v. Comm’r of

Soc. Sec., 435 Mass. 536, 546 (2002) (children

“entitled to the same rights and protections of the




law regardlegsgs of the accidents of their birth.”)
(citations omitted); Goodridge, 440 Mass. at 348
(Greaney, J., concurring) (failing to treat the
children of same-sex couples the same as children of
different-gex couples “ig irreconcilable with, indeed,
totally repugnant to, the State’s strong interest in
the welfare of all children and its primary focus, in
the context of family law where children are
concerned, on ‘the best interests of the child.’”).
Defendant’s assertion that extending comity to
the parental rights flowing from the parties’ legal
spousal relationship would be harmful to children like
J 2n¢ M ccfies both logic and law. In
essence, Defendant argues that the way to protect the
c¢hildren of RDPg is to deny them the “legal,
financial, and social benefits” and the “family
stability and economic security” flowing from their
parents’ spousal relationship -- the very problems she
recognized this Court sought to address in Goodridge.
Br. App. at 30.%® Such a result flies in the face of

Massachusetts law and ﬁublic policy.

*¢ The logical conclusion of Defendant’'s argument is
that the Court should treat the RDP as a marriage, not
entirely disregard its existence and significance.
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D. That The Parties Did Not Complete An Adoption
of JJJ]l Or Marry In Massachusetts Does Not
Change Their Joint Parentage.

Defendant’s emphasis on the parties’ not having
completed an adoption or gotten married after they
moved back to Massachusetts is misplaced in light of
the existence of their legal spousal relationship.
The parties appropriately explored both adoption and
marriage as additional means of safeguarding their
relationships with each other and Jjjjjjj in an attempt
to navigate an area of developing law. That they did
not complete those efforts did not and could not
undermine the existence of the parties’ legal
relationships to each other and the children.

As to adéption, Hunter did seek to adopt Jjjjl}
as an unassailable way to affirm her parentage
separate from the legal relationship of the parties.
Married same-sex couples regularly pursue this same
practice, not because the spouses are not already
legal parents, but because of the discrimination their
relationships still face, particularly in other
states.?’” The same was true for these parties. That

they did not complete this belt-and-suspenders effort

*7 gee Courtney G. Joslin, Travel Insurance: Protecting

Lesbian and Gay Parent Families Across State Lines, 4
Harv. L. & Pol’'y Rev. 31, 40 (2010).
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cannot negate Hunter’s legal parentage. Moreover,
given Rose’s admission that she thwarted the adoption,
Br. App. at 8; A.843, its incompletion cannot be held
against Hunter.

As to marriage, it should not be the policy of
this Commonwealth that same-sex couples must duplicate
the spousal protections they have already secured in
another state with a Magsgsachusetts marriage. While
that would be a facile bright line, the RDP already
provides a bright line for establishing the parties’
legal commitment. Requiring marriage would not
provide additional clarity given the inconsistent
respect for the legal relationships of same-sex
couples. Most critically, the federal government
treatg the parties as “single,” despite their RDP, and
would do go even if they had married in
Massachusetts.?® Thus the parties confronted Hunter'’s
inability to add Rose teo her health insurance through
her federal employer and questions about Rose’s
eligibility for MassHealth, and sought information
from a legal hotline about their options. A.829,

1122, 1156-57, 1315-40, 3333-38. That the parties

%% gee 1 U.8.C. § 7 (defining spouse for federal
purposes as “refer|[ring] only to a person of the
opposite sex who is a husband or wife”).
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were harmed by, but abided by, a discriminatory
federal law in deciding not to marry does not change
that they had a spousal status, and a later marriage
would not change that legal reality.

III. THE TRIAL COQURT PROPERLY CONCLUDED THAT GRANTING

PHYSICAL CUSTODY OF J- TO HUNTER WAS IN
JJ ' 5 BEST INTERESTS.

Having affirmed that Jjjjjjj and M have two

legal parents, the trial court appropriately treated
this case like any other custody matter, engaging in a
standard determination of the children’s best
interests. Ag legal parents to both children, Hunter
and Rose gtand on equal footing with regard to

custody. See G.L. ¢. 208, § 31; Comm. v. Beals, 405

Mass. 550, 554 (1989). Though the court’s findings of
Hunter’s substantial care of and bond with Jjjjjjjji}
prior to Rose’s deceptive departure for Oregon would
support de facto parent status, A.833-40, 864, 868,

915; Br. App. at 8; A.H. v. M.P., 447 Mass. 828

(2006), this is not a case in which Hunter’s parental
rights and responsibilities turn on that in-fact
parent-child relationship. Hunter and Rose stood as
legal equals before the court, and the court correctly

applied a straightforward analysis of Jjjjjj and

' _'S best interests.
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Defendant recognizes, as she must, that “*'[t]lhe
determination of which parent will promote a child’s
best interests rests within the discretion of the
judge ... [whose] findings in a custody case must
stand unless they are plainly wrong.’” Br. App. at

21; Custody of Kali, 439 Mass. 834, 845

(2003) (citations omitted). See also Mason v. Coleman,

447 Mass. 177, 186 (2006).%° The court’s exhaustive
findings, analyzing the parties’ histories as parents
and respective abilities to meet Jl} 2nd R s
physical, emotional, and educational needs, addressed
all relevant components of the best interests analysis
and its custody awards must be sustained.?°

In determining that Jjjjjij’ s best interests would
best be served by granting primary physical custody to

Hunter, the court thoroughly considered the

*® Defendant’s intimation that the trial judge adopted
Plaintiff’s findings verbatim, Br. App. at 6 n.4,
cannot survive closer scrutiny. Compare A.639-731 and
A.797-891. Given the court’s additions, edits,

omigsionsg, and credibility assessmentg, “it is c¢lear
that the findings are the product of [her] independent
judgment.” Anthony's Pier Four, Inc. v. HBC Assoc¢s.,

411 Mass. 451, 465 (1991).

3 pefendant does not contest the award of sole legal
and physical custody of M to Hunter.

! Despite Rose’s claim, Hunter did seek sole physical

custody of Jjjjjjj- 2-107-09, 703-05. The GAL also
advocated granting Hunter custody. A.780-96.
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capacities of the parties to care for Jjjjjjjj. The
record and findings establish the instability and
insecurity of Jjjjjj}’s life while in Rose’s primary
care. After Rose tock Jjjjjjj away from Hunter to
Oregon, she moved J- to four different horﬁes in
three cities, to six different care providers, and to
three different pediatricians in under three years.
A.854, 2338. Rose was unable to care for J-
“without significant, daily support from third parties
in the home,” even when she was unemployed, and when
working, worked long hours, including overnights,
weekends, and holidays.?*? A.855, 1658-61. Rose
planned to move JJjjj to Michigan, where she would
have a similar schedule but no support. A.856. Most
critically, Rose actively denigrated and undermined
JJl s relationship with Hunter and MR ->° Ino
virtually every decision, Rose demonstrated an

inability to place Jjjjjj}’ s needs above her own.** The

*2 See Haas v. Pulchaski, 9 Mass. App. Ct. 555, 557
(1980) (denying custody where child would be cared for
by multiple care providers rather than parent).

3 See Williams v. Massa, 431 Mass. 619, 624 (2000)
(criticizing wife’s efforts to disrupt husband’s
relationship with both children).

** gee Zatsky v. Zatsky, 36 Mass. App. Ct. 7, 13 (1994)
(custody based on parent’s ability “to subordinate her
emotional needs to those of the children”).
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court’s ultimate finding, “that the harm to Jjjjjil}
would be substantial if Jjjjjj were to remain in Ms.
Rose’s physical care,” A.870, is well supported.

In stark contrast, Hunter provides Jjjj with
stability,?® with deep roots in New England, and an
establisﬁed, flexible work schedule affording her
ample time to care for the children.?® A.850-52.
Hunter is “a loving and emotionally attuned parent,”
A.868, who engages JJjjj in age-appropriate
activities and also provides structure and discipline.
A.848. Hunter supports JJjij’ s relationship with
Rose, despite Rose’s hostility toward Hunter, A.849,
869, and has fostered J] a»< VI =
relationship as sisters. A.868.°7 @Given the court’s
findings of Rose’s harmful and alienating conduct and
of Hunter’s stable, child-centered parenting, none of

which Rose contests,’® the custody award was warranted.

3 gSee Custody of Kali, 439 Mass. at 843 (“Stability is
itself of enormous benefit to a child{.]”").

*¢ See id., 439 Mass. at 847 (custody appropriate where
parent’s “schedule was sufficiently flexible to ensure
that Kali's needs .. will be attended to”).

37 gee Adoption of Hugo, 428 Mass. 219, 230-31 (1998)
(importance of sibling relationships among the factors
to be given weight in custody determinations).

38

Rose offered no evidence and makes no argument that
Hunter is not a good parent. She relies solely on her
contention that Hunter is not a parent at all,
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See Custody of Zia, 50 Mass. App. Ct. 237, 244 (2000)

(one parent’s “refusal or inability to communicate
with the father .. for the benefit of the child,” and
“poor judgment and worrisome parenting decisions,” and
other parent’s “active, substantial, and constructive
involvement in the child's life,” and “willingness to
regpect the mother’s role as a parent” among factors
relevant to child’s best interests).

Defendant fails to undermine the court’s findings
and judgments. First, Defendant’s claim that the
trial court assessed JJjj’ ¢ best interests without
regard to her relationship with Rose is plain wrong.
To the extent JJjj even has a secure attachment to
Rose, the court’s judgment safeguards rather than
disrupts it.?? Specifically, based on the testimony of
Plaintiff’s expert, Dr. Rohrbaugh, makes clear that
the court’s judgment went farther than necessary to
protect JJjjjjjj' s attachment to Rose. Specifically,
based on Dr. Rohrbaugh’'s testimony, the court found
that in order to protect the attachment of a child of

J = age. “parenting time should take place at

*® Thus Defendant completely misuses the expert

testimony, Br. App. at 22, which addregsed the harmg
of completely severing a parental attachment, as Rose
did when she took JJjjij to Oregon.
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least once a month for a long weekend, and there
should be daily contact by telephone or webcam. The
child also needs a picture of the left behind parent.”
A.864.%° Having already found that Hunter and Jjjij
call Rose every night and that Hunter has a picture of
Rosge in J-’S bedroom, A.849, the court’s order
went beyond the parameters explained by Dr. Rohrbaugh,
granting joint legal custody and more parenting time
for Rose than Hunter had at any point in this case,
including thrice weekly webcams and in-person visits
every other weekend. The court also gave Rose ample
opportunity for greater access to Jjjjjjjj if she
relocated. A.797-803. The court’s order clearly
considered JJjij’ s relationship with Rose.

Second, the timing of J-’S move to Hunter'’s
custody was precipitated by Rose’s actions. Late in
the trial, Rose accepted a residency in Michigan.
A.856. With the custody judgments pending, Rose

unilaterally attempted to remove Jjjjjjj to Michigan on

% pefendant completely misconstrues Dr. Rohrbaugh’s
tegtimony, Br. App. at 22, which addressed the harms
of completely severing a parental attachment, as Rose
did when she took JJjjjjj to Oregon. A.1755-56.
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or about May 1,*' prompting Hunter to file a motion to
prevent another move for JJjj prior to the court’s
ultimate determinations. A.4. The court acted
expeditiously to issue its judgmehts and, in so doing,
spared JJjj from yet another unfamiliar home, care
provider, and community. Instead, J_ was returned
to the stable, familiar home of Hunter and _
The court carefully considered Jjj’ s interests and
needs and issued its judgments accordingly.

Third, there is ample support for the court’'s
findings that JJjjjjj was negatively affected by Rose’s
insufficient attention to her needs and no evidence
that Jjj was thriving in Oregon. The court was
well within its discretion to reject the self-serving
and contradictory testimony of Rose, her mother, and

their family friend. See Care & Protection of Three

Minors, 392 Mass. 704, 711 (1984). Rose’s trial
testimony was rife with fabrications and revisionist
history. Her credibility was completely undermined
after cross examination, which began her impeachment
in the third question and continued consistently

throughout. A.2216-2426. Moreover, the weight of the

¢l Given the temporary orders in place, this removal

would have been unlawful without Hunter’s consent or
the permission of the court. G.L. c. 208, § 30.
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evidence wholly underxrcut her testimony. Rose
presented no documents and little evidence about
JJ s life in her custody,*® and the little that was
presented suggested that JJjjfj was not thriving. See
A.844 (difficulty transitioning); A.863, 1658
(aggressive behavior, hitting other children).*?

Furthermore, that the parties, the GAL,** and the
trial court all agree that J- is a bright, wverbal
child who is loved by both of her parents does not
change the trial court’s finding of harm to J-
from remaining in Rose’s custody. That finding

appropriately focused on Rose’s lack of ability to act

in ‘s best interests, patterns of poor parental
P P

4 geemingly, Defendant saw no need to provide any

objective evidence, relying on her genetic connection
to JJl]l to dictate the court’s analysis, but biology
alone does not equate meeting a child’s best
interests. See Paternity of Cheryl, 434 Mass. 23, 24,
31 (2001); C.C. v. A.B., 406 Mass. 679, 689-690
(1990) .

*3 The evidence refutes Rose’s claim that J fzailed
to meet developmental milestones in Massachusetts. See
A.2764 (pediatrician stating, “[nlot only is JJjjjjil}
healthy and developing normally, she appears to be
thriving in her home environment in the Hunter-Rose
home”); A. 2581 (Rose’s mother stating that Jjjjjjjjj was
“a thriving, alert healthy baby” in first 15 months).
44

The trial court appointed Attorney Cowan as GAL, as
per Mass. R. Prob. & Fam. Ct. 5, to represent the
children’s legal interests in this matter, and not to
investigate or evaluate them. See A.458. As such,
her report was properly not a source of fact finding.
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decision making, and hostility and alienating
behaviors regarding J-’s relationship with Hunter
and Ml These are entirely appropriate
considerations regarding Jjjjj}’ s present and future

wellbeing. See Williams v. Massa, 431 Mass. 619, 623-

24 (2000); Custody of Zia, 50 Mass. App. Ct. at 244;

Custody of a Minor, 5 Mass. App. Ct. 741, 749 (1977).

Finally, the court properly considered Rose’s
unilateral removal of JJjjjj from the Commonwealth as
one part of its exhaustive analysis. As with any
child born into a spousal relationship, Jjjjjjil} s
parentage was established by law from her birth. No
judicial determination of parentage was required.®® As
a result, Rose’'s permanent removal of J- without

Hunter'’s permission was unlawful. See Smith v.

McDonald, 458 Mass. 540, 549 (2010). Even 1if,
arguendo, the removal was not unlawful, the court
could nonetheless consider the removal as part of its
assessment of Rose’s inability to place JJjjjij’' s needs
above her own and its finding that Rose “stymied
deliberately any attempts by [Hunter] to participate

in [JJjl} s! life,” as “such a finding may support an

%> That the court was forced three times to declare the
parties’ parentage was a matter of Rose’s denying that
status, not the need for it to be established.
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award of sole custody to the other parent...” Smith,
458 Mass. at 553-54 (citation omitted). Rose’s
wrongful removal, joined with the other best interests
factors, justified the custody award to Hunter, “not
as punishment, but.. because [Rose] did not act in the

best interests of her [child].” Hernandez v.

Branciforte, 55 Mass. App. Ct. 212, 221 (2002).

IV. THE TRIAL COURT PROPERLY AWARDED PLAINTIFF
ATTORNEY’S3 FEES BECAUSE DEFENDANT DISREGARDED
COURT ORDERS AND DISCOVERY RULES, PROLONGED
LITIGATION, AND WITHHELD AND OBSCURED EVIDENCE.

An award of attorney’'s fees “is within the sound
discretion of the judge and will not ordinarily be

disturbed.” DeMatteo v. DeMatteo, 436 Mass. 18, 38-39

(2002). See also G.L. c. 208, § 38. Here, the trial
court’s fees award was plainly authorized.*

Firgt, the court’'s award appropriately focused on
Roge’'s refusal to accept the rulingg of three
different judges on the issue of parentage. The award
did not turn on the substance of her position, but on
her repeated re-litigation of this issue, which forced
the need for extensive discovery and trial. When a

party ignores previous court decisions and continues

“ The trial court did not specify the basis for the
award. Plaintiff argued fees were appropriate under
G.L. c. 208, § 38 and G.L. c. 231, § 6F. A.925-26,
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to make arguments that have already been rejected, an

award of attorney’s fees is proper. Cf. City of

Worcester v. AME Realty Corp., 77 Mass. App. Ct. 64,

71 (2010}, review denied, 460 Mass. 1104 (2011).
Second, the fees award was proper given
Defendant’s discovery abuses, obstructionist conduct,

and delay tactics. See J.S. v, C.C., 454 Mass. 652,

666 (2009); Downey v. Downey, 55 Mass. App. Ct. 812,

819 (2002). The trial court credited Plaintiff'’s
counsel’s “thorough|] and accurate([]l” submissions in
support of the fees, which detailed Defendant’s
litigation misconduct. A.950.

For example, Defendant filed numerous redundant
motions to re-litigate decided issues without any ﬁew
facts or arguments.?’” Defendant flouted or ignored
several court orders, requiring the expense of

8

enforcing them.*® Defendant failed to obey basic

9

discovery rules,?® withheld and refused to cooperate in

‘7 gee Motions to Dismiss Custody Complaint, A.66-86,

111, 806 and 628-31, 634, 817; Motions to Prevent
Hunter from calling herself “Mommy,” A.175-84, 185-87,
807 and 188-89, 202-03, 808-09; Motions to Amend

Angwer, A.283-307, 455, 811, 813 and 817.
* gee, e.g., A.807, 812-13, 815-16, 854-55, 937.
*° gee, e.g., A.311-84, 807, 809-12, 936-37.
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obtaining documents, °°

and refused to provide a
financial statement.’® In short, Rose unnecessarily
prolonged discovery, J.8., 454 Mass. at 652, and
forced Hunter “to engage in extraordinary discovery
efforts.” Downey, 55 Mass. App. Ct. at 819.

Even more egregious, Defendant complicated and
prolonged the litigation by burning relevant
documents®® and by her counsel’s tampering with the
court’s docket.®® The trial court properly recognized
the litigation misconduct of Defendant and the
extraordinary amount of work caused thereby, stating,

“Clearly the plaintiff was assigned the laboring oar

by the defendant.” A.951.

*® For example, Defendant refused to produce or sign
releasges for documents relating to her medical
education, requiring Plaintiff’s counsel to gecure
out-of-state counsel and file a motion before
Defendant relented. See A.936.

' Having ignored Rule 401, two formal requests, four

letters to her counsel, and a motion to compel, Rose
did not file a financial statement until two days
after the court-ordered deadline, and ten months after
the case began. A.311-12, 324-25, 349-53, 814, 936.

2 Rose admitted to burning all of her journals from

the time period of her relationship with Hunter on the
eve of leaving for Oregon, knowing that litigation was
likely. A. B40-41, 2257-58, See Kippenham v. Chaulk
Serv., Inc., 428 Mass. 124, 127 (1998) (sanctions for
spoliation of evidence “if a litigant ... knows or
reasonably should know that the evidence might be
relevant to a possible action”).

>} See A.220-30, 281, 810.
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Finally, the court had first hand view of
counsel’s skill, and detailed submissions, including
contemporaneous time records, affidavits, and bills,
documenting Plaintiff’s litigation expenses. See J.S.,
454 Mass. at 666. The court reviewed the financial
positions of the parties through the litigation and
the submissions related to the motion for fees. The
court’s comparisons of the parties’ positions, >
including Rose’s ability to pay her own counsel fees
of approximately $237,000, and assessment of Rose’s

ability to earn sufficient income to pay the fees were

within the court’s discretion.®® See Cooper v. Cooper,

62 Mags. App. Ct. 130, 141 (2004). The court awarded
only part of Plaintiff’s actual fees and spread the
payments over multiple years. The award was well

within the court’s discretion and should stand.

* It bears mentioning that Rose began the litigation

in a better financial position. ©On the day she was
served with the initial complaint, Rose took
approximately $18,000 from the parties’ joint account,
leaving Hunter with no financial cushion. 2A.867.

®> @iven the extensive submissions, the evidence at
trial of the parties’ financial circumstances, and the
judge’s vast knowledge of the case, the denial of an
evidentiary hearing was not error. See Edinburg v,
Edinburg, 22 Mass. App. Ct. 192, 198 (1986).
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CONCLUSION
For all the reasons herein, this Court should

affirm the judgments of the Probate & Family Court.
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