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FRAP RULE 26.1 DISCLOSURE STATEMENT
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INTEREST OF AMICUS CURIAE

Massachusetts Family Institute, Inc., a not-for-profit research and education
corporation organized under the laws of the Commonwealth of Massachusetts, is
dedicated to strengthening the family and upholding traditional moral values in the
public policy and cultural arenas. Founded in 1991, MFI is a strong supporter of
male-female marriages and mother-father-children families. MFI seeks to carry
out its mission by a team of professional staff and volunteers made up of
physicians, lawyers, and university professors. The case at bar is of the utmost
interest to MFL. The family values espoused by MFI directly conflict with the
plaintiffs’ request for same-sex “marriage” to be recognized by the federal
government. MFI is concerned with the untold consequences same-sex
“marriages” will have on American society, moral principles, and the family.

This Brief is filed pursuant to consent of all parties. No party or party’s
counsel authored any part of the brief nor contributed money that was intended to
fund preparing or submitting the brief; and no person—other than the amicus
curiae, its members, or its counsel—contributed money that was intended to fund
preparing or submitting the brief.

SUMMARY OF ARGUMENT

These cases are not the first challenges to the Defense of Marriage Act

(DOMA). Since its enactment, the Department of Justice has successfully
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defended the law, in part due to the binding precedent of Baker v. Nelson, 409 U.S.
810 (1972). See, e.g., Wilson v. Ake, 354 F. Supp. 2d 1298, 1304-05 (M.D. Fla.
2005). But in these cases, surprisingly, the Department of Justice has not
mentioned Baker v. Nelson. But because Baker is controlling precedent, this Court
must consider it. This brief provides the Court with the missing argument that the
Supreme Court has foreclosed assertions that there is a fundamental right to same-

sex “marriage” in Baker v. Nelson.

ARGUMENT

In Baker v. Nelson, 409 U.S. 810 (1972) (“appeal dismissed for want of a
substantial federal question”), the United States Supreme Court considered and
rejected the claims by two Minnesota men that Minnesota’s exclusion of same-sex
couples from marriage violated the Ninth and Fourteenth Amendments to the U.S.
Constitution. The Court affirmed the Minnesota Supreme Court’s ruling that there
is no fundamental right to same-sex “marriage” under the Ninth Amendment or the
Due Process Clause of the Fourteenth Amendment, and that excluding same-sex
couples from marriage does not constitute irrational or invidious discrimination
under the Equal Protection Clause of the Fourteenth Amendment. See Baker v.
Nelson, 291 Minn. 310, 311-13, 191 N.W.2d 185, 186-87 (Minn. 1971). Although

the question presented in Baker v. Nelson was in the context of the Minnesota law
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rather than DOMA, the laws are identical in their definition of marriage as the

. 5 1
union of a man and a woman. As a result, Baker’s precedent controls.

L. BAKER V. NELSON HAS PRECEDENTIAL VALUE THAT PREVENTS A LOWER
COURT FROM HOLDING THAT DOMA'’S DEFINITION OF MARRIAGE
VIOLATES THE U.S. CONSTITUTION.

Under current certiorari jurisprudence, it seems strange to say that there is
precedential value in a Supreme Court dismissal of an appeal from a State Supreme
Court, with no opinion from the Court. Indeed, under current rules, review of a
State Supreme Court decision is entirely discretionary under the U.S. Supreme
Court’s certiorari jurisdiction. 28 U.S.C. § 1257(a). “Cert. denied” now has little,
if any, precedential effect. See Hopfmann v. Connolly, 471 U.S. 459, 460-61
(1985) (unlike dismissal for want of a substantial federal question, denial of
certiorari has no precedential effect). But the Supreme Court jurisdictional rules
were altered in 1988. Until then, 28 U.S.C. § 1257 stated:

Final judgments or decrees rendered by the highest court of a State in

which a decision could be had, may be reviewed by the Supreme

Court as follows:

(2) By appeal, where is drawn in question the validity of a statute of
any state on the ground of its being repugnant to the Constitution,

! Prior to this case, the Justice Department agreed. “Because Baker specifically
resolved due process and equal protection challenges to the traditional definition of
marriage . . . Baker remains the governing precedent with respect to marriage.”
Brief for Appellee United States at 16, Smelt v. Cnty. of Orange, 447 F.3d 673 (9th
Cir. 2005) (No. 05-56040).
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treaties or laws of the United States, and the decision is in favor of its
validity.

28 U.S.C. § 1257 (as amended July 29, 1970, Publ. L. 91-358, 84 Stat. 590)
(emphasis added). Because the Minnesota Supreme Court decided that the
Minnesota statute was valid under the U.S. Constitution, 28 U.S.C § 1257 gave the
plaintiffs an automatic right of appeal to the U.S. Supreme Court.

Governed by the same language in effect at the time of Baker, in Hicks v.
Miranda, 422 U.S. 332 (1975), the Supreme Court described the significance of an
order dismissing an appeal for lack of a substantial federal question. In Hicks, a
movie theater owner filed suit in federal court, seeking an injunction against
enforcement of California’s obscenity statute on the ground that it violated the U.S.
Constitution. On June 4, 1974, a three-judge District Court panel relied on Miller
v. California, 413 U.S. 15 (1973) (Miller I) and held that the California obscenity
statute did not meet the Miller standards and was, therefore, unconstitutional.
Hicks, 422 U.S. at 340. But six weeks later, in Miller v. California, 418 U.S. 915
(1974) (Miller II), the U.S. Supreme Court dismissed for want of a substantial
federal question a subsequent appeal from a state court decision upholding the
same California obscenity statute against a federal constitutional challenge. Hicks,
422 U.S. at 340. The three-judge Hicks panel, however, rejected a motion to
reconsider and concluded that it was not bound by the Supreme Court’s dismissal

of Miller Il. Hicks, 422 U.S. at 341. The Supreme Court, however, disagreed:
4
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We agree with appellants that the District Court was in error in
holding that it would disregard the decision in Miller II. That case
was an appeal from a decision by a state court upholding a state
statute against federal constitutional attack. A federal constitutional
issue was properly presented, it was within our appellate jurisdiction
under 28 U.S.C. § 1257(2), and we had no discretion to refuse
adjudication of the case on its merits as would have been true had the
case been brought here under our certiorari jurisdiction. We are not
obligated to grant the case plenary consideration, and we did not; but
we were required to deal with its merits. We did so by concluding
that the appeal should be dismissed because the constitutional
challenge to the California statute was not a substantial one. The
three-judge court was not free to disregard this pronouncement.

Hicks, 422 U.S. at 343-44 (emphasis added).

The Supreme Court further clarified the extent of precedential impact of a
case in which an appeal was dismissed for want of a substantial federal question in
Mandel v. Bradley, 432 U.S. 173, 176 (1977) (per curiam). In Mandel, the Court
criticized a three-judge panel for assuming that Hicks meant that a summary
affirmance of a district court opinion meant that the Court had adopted the
reasoning (and not just the judgment) of the decision being appealed. It reiterated

(133

its statement in Hicks that “‘[a]scertaining the reach and content of summary

actions may itself present issues of real substance.’” Id. (quoting Hicks, 422 U.S. at
345 n.14). The Court also reaffirmed and clarified the significance of a dismissal
for want of a substantial federal question:
Summary affirmances and dismissals for want of a substantial federal
question without doubt reject the specific challenges presented in the

statement of jurisdiction and do leave undisturbed the judgment
appealed from. They do prevent lower courts from coming to opposite

5
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conclusions on the precise issues presented and necessarily decided
by those actions.

Mandel, 432 U.S. at 176 (emphasis added). The elimination of the Court’s
appellate jurisdiction in 1988 does not change the applicability of this rule to
current cases. 16B Charles A. Wright et al., Federal Practice and Procedure §
4014 (2d ed. 2010) (““‘Abolition of the appeal jurisdiction does not change this rule.

Lower courts must continue to honor it”).

II. BAKER V. NELSON MUST BE READ AS AN ADJUDICATION ON THE MERITS,
UNDER THE PRINCIPLE OBSERVED BY THIS COURT IN AUBURN POLICE
UNION V. CARPENTER.

A number of courts have cited Hicks, and then mistakenly added, “overruled
on other grounds, Mandel v. Bradley, 432 U.S. 173 (1977).”% See, e. g., Postscript
Enters., Inc. v. Peach, 878 F.2d 1114, 1116 (8th Cir. 1989); Commc'ns Telesystems
Int’l v. California Pub. Util. Comm’n, 196 F.3d 1011, 1016 (9th Cir. 1999);
American Constitutional Law Found., Inc. v. Meyer, 113 F.3d 1245, No. 94-1145,
1997 WL 282874, at *4 (10th Cir. May 29, 1997) (unpublished table decision).
But in Auburn Police Union v. Carpenter, 8 F.3d 886 (1st Cir. 1993), this Court

correctly cites Hicks as holding that “[t]he Supreme Court’s summary disposition

*It is noteworthy that these cases fail to identify the ruling in Hicks that Mandel
purportedly overruled. In any event, Mandel did not purport to overrule Hicks.
Only Justice Brennan’s concurrence, which no other Justice joined, claimed that
Mandel created a new rule. Id. at 179-80 (Brennan, J., concurring). But the rule
Justice Brennan stated differs from the rule stated in the per curiam opinion.

6
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of an appeal to it is an adjudication on the merits that must be followed by lower
courts.” Id. at 894. The Supreme Court agrees that this Court’s interpretation of
Hicks as controlling authority that a dismissal for want of substantial federal
question “constitutes a decision on the merits” is appropriate. Boggs v. Boggs, 520
U.S. 833, 849 (1997) (citing Hicks’ holding on this point); Middlesex Cnty. Ethics
Comm. v. Garden State Bar Ass’n, 457 U.S. 423, 436 (1982) (following abstention
holding in Hicks). Many other courts agree that Hicks stands as controlling
precedent for the interpretation of a dismissal for want of a substantial federal
question. See, e.g., Ass’n of Cleveland Fire Fighters v. City of Cleveland, 502 F.3d
545, 549 (6th Cir. 2007) (citing Hicks as authority that the Supreme Court’s
dismissal of an appeal “for want of a substantial federal question . . . constituted a
decision on the merits”); Green v. City of Tucson, 255 F.3d 1086, 1099 (9th Cir.
2001) (citing abstention holding in Hicks); Neely v. Newton, 149 F.3d 1074, 1078
(10th Cir. 1998) (citing precedential discussion in Hicks); Soto-Lopez v. New York
City Civil Serv. Comm’n, 755 F.2d 266, 272 (2d Cir. 1985) (same).

Thus, according to Hicks, the Court had no discretion to refuse to consider
the merits of the appeal in Baker v. Nelson, and the dismissal of the appeal for
want of a substantial federal question was a definitive decision on the merits of the

precise issues presented on appeal. As a result, other federal courts may not decide
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that the issue presented to the Court in Baker presents a substantial federal question

that they are entitled to decide differently.

III. BAKER V. NELSON 1S NOT LIMITED TO THE IDENTICAL LAW CHALLENGED IN
THAT CASE, RATHER, BAKER CONTROLS ALL FEDERAL COURT DECISIONS
CONCERNING A CONSTITUTIONAL RIGHT TO REDEFINE MARRIAGE TO
INCLUDE SAME-SEX PARTNERS UNDER EQUAL PROTECTION AND DUE
PROCESS.

Baker 1s not limited to just the Minnesota state law that its plaintiffs
challenged. Courts that have discussed the nature of the dismissal in Baker have
recognized the binding nature of the decision regarding the definition of marriage
in various contexts, including DOMA. See, e.g., Adams v. Howerton, 673 F.2d
1036, 1039 n. 2 (9th Cir. 1982) (denying marital recognition for purposes of
federal immigration law and noting that the Supreme Court’s dismissal of the
Baker appeal “operates as a decision on the merits™) (citation omitted) cert. denied,
458 U.S. 1111 (1982); Walker v. Mississippi, No. 3:04CV140LS, 2006 U.S. Dist.
LEXIS 98320, at *4 (S.D. Miss. Apr. 11, 2006) (unpublished) (dismissing
challenge of Mississippi law defining marriage as the union of one man and one
woman because “until the United States Supreme Court makes a different
pronouncement on the issues decided in Baker, other federal courts must reach the
same result on those issues™); Wilson v. Ake, 354 F. Supp. 2d 1298, 1305 (M.D.
Fla. 2005) (“Baker v. Nelson is binding precedent upon this Court and Plaintiffs’
case against [DOMA] must be dismissed.”).

8
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The Statement of Jurisdiction in the appeal from the Minnesota Supreme
Court’s rejection of the claims of a right to same-sex “marriage” specifically raised
the issues of whether excluding same-sex couples from marriage:

deprives appellants of their liberty to marry and of their property

without due process of law under the Fourteenth Amendment . . .

[and] violates their rights under the equal protection clause of the

Fourteenth Amendment . . . [and] deprives appellants of their right to
privacy under the Ninth and Fourteenth Amendments.

Appellants’ Jurisdictional Statement at 3, Baker v. Nelson, 409 U.S. 810 (1972)
(No. 71-1027) (attached as addendum). The Baker appellants directly raised a
claim of a fundamental right to marry, “fully protected by the due process and
equal protection clauses of the Fourteenth Amendment.” Id. at 11 (citing Boddie v.
Connecticut, 401 U.S. 371 (1971); Loving v. Virginia, 388 U.S. 1 (1967); Griswold
v. Connecticut, 381 U.S. 479 (1965); Skinner v. Oklahoma, 316 U.S. 535 (1942);
Meyer v. Nebraska, 262 U.S. 535 (1923). The right-to-privacy argument of the
Baker appellants relied on Griswold, Loving, and Boddie, id. at 18-19, and the
Supreme Court’s dismissal of the Baker appeal for want of a substantial federal
question was a rejection of the merits of those claims.

As a result, the Supreme Court has held that there is no federal due

process, equal protection or privacy right to same-sex “marriage” in the Ninth or
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Fourteenth Amendments to the U.S. Constitution.” Courts are “not free to
disregard this pronouncement.” Hicks, 422 U.S. at 344. Yet the district court did
exactly that when it entertained the Gill plaintiffs’ claims that DOMA violates their
federal due process and equal protection right to same-sex “marriage.” Second
Am. and Supplemental Compl. for Declaratory, Injunctive, or Other Relief and for
Review of Agency Decision at paras. 432, 444, 452, 467, 482, 491, 500, 509, 518,
527, 536, 545, 554, 563, 573, 583, 592, 601, 609, 617, 626, 630, Gill v. Office of
Personnel Management, 699 F. Supp. 2d 374 (2010) (No. 09-10309-JLT) (alleging
violations “of the right of equal protection secured by the Fifth Amendment”).

This is the same issue that Baker v. Nelson addressed, and the district court and this
Court “do not have the authority to refuse to follow a binding precedent from the
Supreme Court of the United States.” Irving v. U.S., 162 F.3d 154, 187 (1st Cir.

1998) (Bownes, J., dissenting). Irrespective of the parties’ silence concerning

3 Baker, of course, does not foreclose challenges to DOMA under other
Constitutional provisions. In particular, Baker does not prevent this Court from
weighing the merits of Massachusetts’ arguments that DOMA violates the Tenth
Amendment and Spending Clause. But as described in the briefs of defendants and
other amici, it is well-established that Congress has the authority to regulate
marriage for federal purposes.

* Although Baker may not have the same precedential weight before the U.S.
Supreme Court as plenary consideration would have, Edelman v. Jordan, 415 U.S.
651, 670-71 (1974), the issues “necessarily decided” prevent other federal courts
from reaching opposite conclusions. Mandel, 432 U.S. at 176.

10
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Baker, courts cannot disregard Baker’s holding that there is no equal protection or
substantive due process right to same-sex “marriage.”

CONCLUSION

As this Court accurately stated, “invocation of constitutional authority,
without more, cannot breathe life into a theory already pronounced dead by the
Supreme Court in binding precedent.” E. Bridge, LLC v. Chao, 320 F.3d 84, 91
(1st Cir. 2003). The Supreme Court’s binding precedent of Baker v. Nelson
rejected the theory that equal protection and substantive due process require that
people of the same gender can marry. Because that theory has been “pronounced
dead by the Supreme Court” in Baker v. Nelson, this Court must reverse the district
court’s decision.

For the foregoing reasons, and for additional reasons stated in the Appellees’
Brief, the judgment of the district court should be reversed.

Respectfully submitted,
this 27th day of January 2011

s/ Stephen C. Whiting
Stephen C. Whiting

Bar No. 56033

The Whiting Law Firm
75 Pearl Street, Suite 207
Portland, ME 04101

Tel: (207) 780-0681

Counsel of Record for Amicus Curiae
Massachusetts Family Institute
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L) ON APPEAL FROM THE SUPREME COURT OF MINNESCTA

o

JURISDICTIONAL STATEMENT

Appellants appeal from the judgment of the Supreme
Court of Minnesots, entered on October 135, 1971, and sub-
mit this Statement to show that the Supreme Comrt of the
Unitod States has jurisdietion of the appeal and that a gub-
stantial question is presented.

Opizions Below

The opinion of the Supreme Court of Minnesota i3 re-
ported at 191 N.W.2d 185 The opinion of the Distriet
Court for Hennepin County is unreported. Copies of the
opinions are set out in the Appendix, infra, pp. 10a-17a and

18a-23a.
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Jurisdietion

This suit originated through an alternative writ of man.
damus to eqrpel appellee to issus the marriage license ta
appellants. The writ of mandamus was quashed by the
Hennepin County Distriet Court on J anuary 8, 1971, On
appeal, the judgment of the Snpreme Court of Minneeots
affirming the action. of the District Court was entered on
October 15, 1971. Notieg of Appeal to the Supreme Conrt
on. the United States was filed in the Supreme Court of
Zmuummﬁw an .u.ma:wa. 10, 1972, The tizne in which to file
this Jurisdictiona) Stateineiit was éxtended an January {2,
1572, by oxder of Juitice Blackmun.

Hm_.a Jurisdiction of the Bupreme Court to review this
decision on appeal is conferred by Title 28 U.8.C., Sec.
tion 1257(2). -

- /Statzies Invelved

Appellants have never heen advized by appellee which
statute precludes the issuance of “the marriage license to
them, and the Supreme Conrt of Minnesota cites only Chap-
ter 517, Eﬁummcﬁm..mﬂpgnmm..? its opinion, Accordingly,
the whole of Chapiter 517 is SE%_S& in App., infra, E_”
la-%a. o) '

2

Questions Preseoted

1. Whether appellee’s refusal to sanctify appellants’
maurrisge deprives appellants of their liberty to marry
and of their property without due process of law un-
der the Fourteenth Aimmendiment.

2. Whether appellee’s refusal, pursuant to Minnesota
marriage statutes, to samctify appellants' maerriage
beeanse both are of the male sex violates their rights
under the equal protection elause of the Fourteenth
Amendment.

3. Whether appelless refusal to sunctify appellants’
marriags deprives appeliants of their right to pri-
vacy mnder the Ninth and Fourteenth Amendments,

Statement of the Case’

Appellants Baker and Melonnell, two persons of the
male sex, spphed for a marriage license on May 18, 1970
(T. 9; A. 2, 4) at the office of the appellec Clerk of I¥is-
triet Court of Hennepin County? (T. 10).

* T, yefera to the trial transeript. ..P, vefers to the Appendix to
appellants’ brief before the Minnesptn Supreme Court.

1 Appellant MeConnell is also petitionsr belore this Court m
HeGonuell v. Andersen, petit. for eert. filed, Mo, 71-978 in which
he geaka yeview of the decision oF the United States Court of Appenls
for the Bighth Cireuit, nllowing the Boeard of Regents of the Uni-
vergity of Minnesots to refuse him employment as hend of the
eatatogue division of the 3t. Paul Crmpus Ldbrary on the grounds
that “His personal conduct, as represented in the puhlic and Uni-
varsity news media, is not consistent with the best interest of the
Tniversity.”

The efforts of appellants to get married evidently percipitated
the Regents' decision not to employ Mr. MeConnell.
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Upon adviee of the office of the Ilenmepin County AL
torney, appellee accepted appeliants’ application and thers
upon requested & formal opinion of the County Attorney
{A. 7-8) to determine whether the marriage license shonld
be issued. In a letler dated May 22, 1970, appellee Nelson
notified appellant Baker he was “unable to issve the mar-
ringe leense” betause :E,E&m.un legal impediment lies
thereto prohibiting the marriage of two male persons®
{A. 1; T. 11). However, ﬁmmﬂpwi appeliant hes ever been
informed that ke is individually incompetent to marry,
and no speeific reaaon has ever been given for not jssuing
the license. : )

Mibnesots Statutes, séction 517.08 states that omly the
following information will be elicited concerning a mar-
riage license: name, residence, date and place of birlh,
raee, terminstion of previous marriage, sigrature of ap-
plicant and date signed. Although they wexe asked orally
at the time of application which was to be the bride and
which was to be the groom (T, 185; T. 18), the forms for
application for a murriage licensedid not inquire as to the
sex of the npplicants’ Tlowever, appellants readily conoeds
that both are of the male sex.

Subsequent to the denial of a license, appellants consulted
with legal counsel. On December 10, 1970, appeliants ap-
plied {0 the Distriet Coutt of 1Hennepin County for an
alternative writ of mandamus (A. B), and such 8 writ was
timely served upon appellee. "Appellee Nelson continued
to refuse to issne the appellants a marviage license, In.
stead, he elected to appear in court, show cause why he

had not done as no_ﬁau:ama...wu.a make his return fo the
writ (A 4). )

b

The matter was tried on January 8, 1971, in District
Court, City of Minnenpolis, Judge Tom Bergin presiding
(T.1). Appellants Baker and MeConnell testified on their
own behalf (T.9; 9. 15) as the sole witnesses. After clos-
ing arguments, he quashed the writ of rmandawus and
ordered the Cleri of Distriet Court “not to issue a mar-
riage license to the individuals involved” (T. i3). An or-
der was signed to thut effect the same day (App. infra,
p. 12a),

Subsequent to the trial, counsel for appeliants moved
the eourt to find the facts wpeciully and state separately
its conclusions of law pursuant to Minn. R. Civ. . 52.01.
Judge Bergin then made certain findings of fact and con-
dlusions of law (App. infre, p. 14a) in an amended or-

der dated January 29, 1971. Such findings and conclusions

were incorporated inte and made part of the order signed
January 8, 1871. The Court found that the refusul of ap-
pellee to issue the marriage license was not a violation of
M.S. Chapter 517, and that such refusal was not a viola-
tion of the First, Bighih, Nigth or Fourteenth Amend-
ments to the . 3. Constitution.

A timely appeal was made to the Supreme Court of
Minnesote. In an opinion filed ‘October 15, 1471, the Su-
preme Conrt of Minnesola affirmed the aetion of the lower
court.®

1In early Augost, 1971, fudge Lindsay Arthur of Hennepin
County Juvenile Court jszued an srder granting ihe legal adoption
of Mr. Baker hy Mr. McConnell. The sdeption permitted Mr.
Daker to change hia name from Richard Joho Buker to Pat Lynn
MeCommell. On August 16, Mr. Michael MeConnelt slone upplied
for & marrisge Yeense in Mankato, Blue Bacth Connty, Minnesnta
for himself and Mr. Baker, who used the nate Put Lynu MoConnell.
Under Minnesota law, nnly one party need apply for 2 marriage
license. Since the marriage license applicution does not inquire as

o ki, b
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How the Feéderal Questions Were Raised

Appellants gonlended that if Minnesota Statutes, Cha
ter 517, were construcd so as to not aliow : "
the seme gex to marly, then the Statules were in violation
of the First, Kighth, Ninth, and Fourteenth Amendments
to the United States Constitution in thejr Alternative Wit
of Mandamus (App. mfra, pp. 10a-11a), at the hearing
before the Hennepin, County District Court on January 8,
H@.ﬁ {App. nfra, p. 12a), and to the Supreme Court of
Minnesota (App. 2fru, p. E8a). These constitutional claiius

Eonmmkﬁammmuwgumaﬁmn«.E.n _.S.an»ozg_ucaw%ﬁ;
below. Co- -

two persons of

The O"n.am_..mo:.m Are Substantiat

The precise question is whether two. individuale, solely
becanse they are of ihe same sex, May be refused Ho_.Ew._

tegal sanetification oy, ratification of their merital rela.
tionship. _ _

At first, the a.smmc.on and the “@amcc.mmm relationship may
well appesr wgzmla&&sﬂw:ﬁ %o heterosexuals. Bt

to sex, the bisexual nutwe of Ppt Iyan MeConnell

the elerk from making any injuicy ﬂﬂ:ﬁ. the mmM@n Mma :%M&.‘w«_”moﬁ
Jhorily after the liceuse wsged, Mr. MeConnell’s wnausspmam vﬂ.
uwm_am wan made public by Judge Arthur-eontrary {o E:sﬂcﬁ.
law, The chb_..u. Altarney for Klue Barth County then discoversd
that a narrige Hicense had ismed to the apjiellunts, and on Avust
31, he “declared the license void gn statutory ww.o:_:m.m.: Zme.m_.m_“w”?
less, on Septeraber 3, the appellants Were married in w private
ceremony in South Minneapolis, Abunt 2 week Jater the licenns
was sent to the Blue Earth toanty. (lark of Distriet Court, It §

not known ﬁﬂ_umﬁm.m_. hie fited i, byl under the Minnesota stat __.-
filing iy not required, Furtler, Sling does not affect validity e

T

neither the question nor the proposed yelatiomship is bi-
garre. Indeed, that first impulse provides us with sone
measure of the continuing impact on our society of preju-
dies agoinst non-heterosexuals, And, as illininated within
the context of ihis case, this prejudice has severs congs-
quences.

The relationsbips contemplated is neither grotesque mor
wneomamon. In fmet, it has been established that homo-
sexuality is widespread mn our seciety (a5 well as s} other
societies}. Heliable studies have indicated that a signif-
icant percentage of the total adult population of the United
States have engaged in overt homosexual praclices. Na-
merous single sex marital relntionships exist de facto. See,
eg, A. Kivsgy, Saxuan Brusvior 17 o Humaw Mive
(1948) ; Finger, Sex Heltefs and Proclices dmong Male
College Students, 42 J. AsworMar axn SociaL Pavew. 57
(1947). The refusal to sanciion sueh relationships is &
denial of rvesality. TFurther, this refusal denies to mamy
pecple important property and personal intereats,

Thie Jurizdictional Statement undertakes to oulline the.

sobstantial reasoms why persons of the same sex would
want to be married in the sight of the law. Substantial
property rights, and other interests, freguently turn on
legal recognition of the marite! relationship. Moreover,
both the personal and publie symbolic importance of legal
ratifieation of same sex marriages cannot be nnderesti-

‘mmated. On the personal side, how better may two people

pledpe love and devotion to one aneihier than by marriage.
On the public side, prejudice against homosexuals, which
tends to be phobic, iz unlikely to be cured uniil the public
acknowledges that homosexuals, like all people, are en-
titled to the full protection and recognition of the law.

[ R P—
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Only then wili the publie perceive that homosexuals are
not freaks or unfortunale abberstions, to bhe swept under
the earpot or to be reserved fov Himc:w phantasgiea about
ona'y identity or child rearing technigues.

A vast lilerature reveals several hiypotheses to explain
the deep prejudice sgainst homosexuals. One sutherity
maintained that hostilfty to homoesexual eonduct was orig
inally an “aspect of veonomnics,™ in that it reflected the eco-
nomic importance of lurge family greupings in pasteral
and agricultural societics, ¥. Westermarek, 2 Origin and
Development of the Moral Idea 484 (1926). A second
theery suggests that homosexnality was originally forbid-
den by the “early Hebrews™ as pari of efforts to “surround

-the appetitive drives with prohibitiens.” W. Churchill,

Hemosexual Behavior Among Maloes 19 (1969). Under thia
theory, opposition to homoséxbality ‘was closely related to
religions inperatives, in particular the need to establish
meral superiority over pagan seets. Id., at 17; sea alse
W. James, The Varistics of Religious Experience, lectures
XI, XII, X111 (1902). . !

‘Whatever the appropriate explanation of its origine, psy-
chiatrisls and sociclogisls are more nearly agreed on the
reusons for the pergistence of the hontility. 1t ie one of
those “ludiercns and harmful” an:ﬂwmo:m by which virtn.
.ally all gexual matters are stil reckoned “socially teboo,
illegal, pathological, or highly noaﬁamdmﬂmmwr: W. Chorehill,
supra, at 26. It continuey, as it may have begun, quite with-
out regard to the actual characteyjsties of homosexuality.
1t is nourished, as are the various other sexual taboos, by
an amalgam of fear and gnorance. /d., at 20-35. It is sup.
ported by a popular coneeption of the caunses and charae-
teristics of homosexnality (hat is no more deserving of our
reliance than the Kmperor Justiniun’s belief that homo-

9

gexuality causes earthqnakes. H. Hart, Law, Liberty and
Morality 50 (1963).

There is now responsible evidence that the publie at-
fitude towsrd the howossxual cornmunity is altering. Thus,
the Final Report of the 'Yask Force on Homosexuality of
the National Inatituie of Mental Health, October 10, 1969,
states (pp. 18-19):

“Although many people continue to regard homo-
sexual activiiies with vepugnance, thexe is evidence
that public attitudes ure ¢hanging. Disereet homosexu-
ality, together with many other aspects of human sexunl
behavior, is being recognized more snd more as the
private business of the individual rather than a sub-
jeet for publie regulation through staiute. Many homo-
gexuals are good eitizens, holding regular jobs and
leading productive lives.”

Ta a certain extent the new atfitudes mirror increasing
acientific Tecognilion that homosexuals are “normal,” and
that aceordingly to penslize individuals for engaging in
such econduet is improper. For example, in D. Abrahamsen,
Crime and the Fuman Mind 117 (1944), it is stated:

«All people have originally bisexual tendencies which
are more or less developed and which in the course
of time normally devioie either in the direction of mule
or female. This may indicate that a trace of homo-
sexuality, no matter how weak it muy be, exists in
every human being.”

Sigmund Freud summed up the present overwhelming
attitude of the scientifie commumity when he wrote as fol-
lows in 1935:

s gk L e -
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“Homosexaality i assuredly no’ advantage but it is
nething to be ushared of, no viee, no degradetion, it
cannot be classified as nn illness; we consider it to be
& variation of the sexual function produced by & cer-
tain arrest of sexusl ddvelopment. Many highly re-
spectable individualy of ancient and modern times lave
been homosexuals, several of the greatest men among
them {Plato, Michelangelo, Leonardo da Vind, ete.).
It is a greal injustice to persecute homosexuality as a
crime and cruelty foe.” Reprinted in 107 Am. J. of
Psychiatry THG-87 {1951).

In the face of scientific knowledge and changing publie
“Hititudes it is plainly; as Prend said, “a great injustice”

to persecute homosexuals. "

This injustive is compounded, we suggest, by the fact
that there iz na justification in law for the diserimination
against homosexuals. Because of abidling prejudice, appel.
lonts are being deprived of-.a hasie right—the right to
marry. As & result af this dpprivation, they have boen
denied numerous benefits awarded by law to others simi.
larly situated—for exampli¢, childless heterosexual couples,

Since this action hes heen Bled, otliers have been et
tuted in other states* I'lns Oo-ﬁ.m_mm&m.:w:_ therefore,
would affeet the marriage laws. af rvirtoally every State
in the Union. ’ ..

11

L

Respondent’s vefuesl 1o canctify eppellants’ marriage
deprives appellants of liberty and property in violation
uof the due proceas and equal protection clanses,

The right to marry is itzelf a fundamental interest, fully
protected by the due process and equal protection clanses
of the Pourteenth Amendment. See Beddie v. Connactiout,
401 U.8. 371 (1971); Loving v. Virginia, 388 U.8. 1 (1867);
Griswold v. Connecticut, 381 U.B. 479 (18G5); Skinner v.
Okizhoma, 316 U.8. 536 (1942); Meyer v. Nebrasks, 202
U.S. 535 (1923), In addition, significant praperty interests,
also protected by the due process clause, flow from the
legally atified marital relationship. In his testimony at
the fris], the appellant Baker enumerated six such in-
terests which he cannot enjoy beeause of the Sitate’s re-
fusal to recognize Lis marriage to the appellant McConznell:

1. The ability to inherit from one ancther by intestate
swnocession.

2. The availability of legal redress for the wrongful
death of a partner to a marriage.

3. The ability to sue vnder hearthalm statutes where
in efiect. :

4 TLegel (and conseguently community) recognifion for
their relationship, .

5. Property benefits anch ag the ability to own property
by tenancy-by-the-entirety in states where permitted.

6. Tag benefits under both Minnesota and federal stat-
ntes. {Among others, these include death tax henefits

R A e e b T o it o RS e e R
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and income tax benefits—even under the revised Fed-
eral Ineome Tax Code.)

There are inpumeralle other legal advantages that ean
be gained only in the marital relationship. Only a faw of
these will be lLigted.for ilugtrative purposes. Some state
eriminal laws prohibit sexual scts between unmertied per-
sons. Many govermment: benefits are available only to
spouses and to surviving spounses. This is true, for m-
anple, of roany veterans henefits, Rights to publie housing
frequently turn on 4 maritsl relationship. Finally, when
there is a formal marital relationship, one spouse cannot

.give or be forced to give evidence against the other.

The individual's interests, personal and property, in &
murrioge, are deemed ._H.E_;Emmnﬁ_.m See, e.g., Boddie v,
Connecticut, supra; Loving v. Virginia, supra; Griswold
v. Connecticut, supra; Slinner v. Oklakoma, supra; Meyer
v. Nebrasks, supra. “Thus marriage comprises & bundle
of rights and interests, which may not be interfered with,
under the guise of protecting the public interest, by gov.
ernment metion which is ‘arbitrary or invidious or without
at Jeast a reasonable relation to some important end legiti-
mate state purpose. F.g. Meyer v.\Nebraske, supra. In
fact, because marriage is & fundamental humean right, the
state must demonstrate & m:dcu.&pwsam interest which ia
compelling, befors it meay interfere with or prohibit mar-
riage. Cf. Bates v. City of Liftle Rock, 361 U.8. 516 (1949).

In a sense, the analysis presented here nvolves a mixing
of both due process and equal protection doctrines. As
they are applied to the lund of government disability at
isaug in this case, howerver, they tend to merge. Refuas)
to sanctily a marrihge solely cmnm..smm both parties to the

13

reletionship are of the sane sex is preeisely the kind of
arbitrary and invidionsly discriminatery conduect that is
prohibited by the Fourteenth Amendment equal protection
and due procese clauses. Unless the refusal to sametify
¢an be shown to furtler some legilimate government in-
terest, important personal and property rights of the per-
gons who wish to marry are srbitrarily depied without
due process of law, and the class of persons who wish to
engage in single sex marriages are being subject to in-
vidicus diserimination. With regard to the due process
component, see Boddie v. Conntectiout, supra; Griswold v.
Conneclicut, supra (all the majority opinions); Meyer v.
Nebraska, supra. With regard to the equal protection coto-
ponent of this argument, see Loving v. Virguua, supre;
MeDaughlin v. Florida, 379 U.S. 184 (1964); Skinner v.
Oklahoma, supra; of. Reed v. Reed, 92 S. Ct. 251, 30
L. ed.2d 226 (1871).

Applying due process notions, in this case, the state has
not shown auy reason, much less a compelling one, for
refusing to sanctify the marital relationship. Its netion,
therefors, arbitrarily invades & fundamental right.

Separately, each appellant is competent to marry under
the gqualifications specified in Minnesota Statutes Sections
517.08, subd. 3, 517.02-517.03. Compare Lowng v. Virginia,
supre. ‘Why, then, do they become incompetent when they
seek to marry each othert

The problem, accordicg to the Minnesota Supreme Court,
appears to be definitional or historienl. The institntion of
marriage “as a union of a man and a woman, uniguely
involving the procreation and rtearing of children within
a family, is as old as the Book of Genesis” (App., infra,
pp. 208-21a). On its face, however, Minnesota law neither
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states nor implies this definition. Furthermare, the antiq.
uity of 2 restriction certuinly has no beaving un its eonsti.
tutionality, and does not, without anything additional, dem.
onstrate that the state’s iiterest in cneumbering the matital
relationship is subordinating and compelling. Connecticiit's
restriction on birth control-devives had been on its statule
books for nearly a century. before this Court struck it down
on the ground that it nneenstitutionally jnvaded the pri-
vacy of the niarital relationship., Griswold v, Connecticut,
SUPTH.

“Surely the Minnesota Supreius Court-cannot be suggest-
ing that single sex marringes :._m.w..rm“gq.-:mmp becaunge they
are considered by a large segirent of our population to be
soeially reprehensible. Such a governmental motive would
be neither substantial, nor subordinating nor legitimate,
See, e.g., Loving v. Virguin, supra; Qoken v. California,
403 U.S. 15 (1971); Sitreet v. New'York, 384 US. 576
(1969). S

Even assuming that government could constitntionally
make marriageabilily s.:.,: on the marriage partners’ wili-

“ingness and ability to w:.co:.mﬁm mna to raise children,

Minnesola’s absolute ban on EnmE uex marringes would
stil] be unconstitutional. “[IE]ven though the governmental
purpase he legitimate and substantial; that purpose cannot
Ye pursied by means that broadly ..mm.&m fundamental per-
sonal liberties when the end can be more narrewly achieved.
The breadth of legislative abridgment must be viewed in
the light of less drastic muans for achievin g the same bauie
purpose” Shellon v. Tucker, 364 TS, 470, 488 (1960).
There is nothing in the natuve of single sex marriages that
precludes proereation and child rearing. Adoption is quite

e R g e e T
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dearly a socially acceptable form of procreation. Lt already
renders proeremtive many wartiages between persens of

& opposite sexes in which the partners are physically or emo-

tionally wnable to conceive their own ehildren. Of late,
cven single persons huve beecome eligible to be adoptive
parents.

Appellants submit thurefore, that the appellee crnnob
deseribe a legitinate government interest whieh is so com-
pelling that no less restrictive nicans can be found to serure
that interest, if there is one, tham to proseribe single sex
marriages. And, even if the test to be applied to determine
whether the Minnesota proseription offends due process
involves only ruestions of whether Minnesota has acted
arbitrarily, capriciousty or unreasonably, appellants submit
that the appellee hae failed under that test too. Minne-
sota’s progeription simply has ot been shown to be ration-
gliy related to any governmental interest.

The touchstone of the equal protection doctrine as it
bears cn this case js found in Loving v. Virgwia, 368
0.8, L (1967). The issue before the Court in that case
was whether Virginia’s anti-miscegenaiion statute, probibit-
ing marringes between persons of the Cancagian race and
eny other race was uncomstitutional. The Court strack
down the statute saying: .

There is patently no legitimate overriding purpose
independent of invidious racial diserimination which
justifies thig classification. The fact that Virginia pro-
hibits only interracinl marriages involving white per-
song demonstrates that the racisl classifieations must
atand on their own justification as measures designed
to maintain White Supremacy. We have consistently
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denjed the eonstitutionalily of measures which restrict
the rights of citizens on -account of race. There can
be no doubt thal restricting the freedem to marry
solely becanse of racigl classifications violates the cen-
trat meaning of the Mqual Peotoction Clause, Loving
v. Virginia, 388 U.8. at' 1112

The Minnesola Supreme Court ruled that the Loving
decision is inapplicable to the instant case on the ground

s that “there is n clear. distinction bétween a warita) restrie-

tion based merely upon ruce and oné hised npon the funda.
menta} difference in sex" {App., w;?.n__: . 23a). Tt is true
that the inherently suspect test which this Courf epplied
to classifieations based upon rece. (see, eg., Loving v,
Virginia, supra; Enﬁmﬂuﬁmﬁ v. Flgrida, supra}, has not
yet been extended to classifications based vpon sex (see
Itced v. Reed, 92 5. Ot 251, 30 L. ed.2d 295 {1071}), How.
ever, this Court has indicated that when a fundamental
right—such as marriage—is deniéd to a group by some
classification, lhe desial shonld Le jndied by the standard
that places on government the burden of demonstrating
a legitimote subordinating. interest that is compeliing.
Shapire v, Thompson, 384 U.S. 618, {19G9). As we bave
already indicaled nuither a legitimate nor a subordinating
reason for this classification has -been or can be ascribed,

Tven if we assume that the classificalion ut issue in this
case is not to be judged by the wore stringest “constitn.
tionally suspect” and :mz_,.._oammﬁm.:dﬂ interest” standards,
the Minnesota classification is infirm.

The diserimination in this case is one of gender. Rape-
cinlly significant in this regard is the Court's recent de-
cision in Zeed v. Reed, 92 S. Ct. 251, 30 L. ed.2d 225 (1971),

iy

which held that on Idaho statute, which provided that as
between persons equally qualified to adninister estates
meies must be preferred to feinales, is violative uf the
equal protection elause of the TFourteentlh Amendnient.
Phere the Court said (30 L. ed.2d at ©29):

In applying that eluuse, this Court has consistently
reeognized that the Fourteenth amendwent does not
deny to States the power to treat different cinsses of
persons in different ways. {Citations omiited.] The
Wgual Protection Clanse of thatb Amendment does,
however, deny to States the power to legislate that
different treatment he accorded to persons placed by
& statute into different classea on the basis of eriteria
wholly unrelated to the objective of that statete, A
olassification “must be reasonsble, not arbitrary, and
must Test upon some ground of differemce huving a
fair and substantial relation to the ohject of the legis-
lation, so that all persons similarly cireumatanced
ghall be treated alike.” Hoyster Guang Co. v. Virginia,
253 1.8, 412, 415 {1920).

Childless same sex couples, for example, are “gimilarly
circumstanced” to childless hoterosexusl couples. Thus,
under the Recd and Royster cases, they must be treated
alike.

Tven when judged by ihis less stringent standard, the
Minnesota classification cannot pass constitutional wnster.
First, it is difficolt to ascertain the objent of the legislation
construed hy the Minnesota courts. Second, whalever ob-
jeots are aseribed for the legislation do not bear any fair
and substential relationship to the ground upon which tha
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difference is drawn belween same sex and diferent sex
MArTiages.”

I1.- Ll

n

Appelloe’s refusal to legitimiie appellants’ marrisge
constilules sm unwarranled invasion of the privaey in
violation of the Ninth and m..oE..maau_:u ‘Amendments,

Marrsge between two persons is & personal affair, one
which the state may deny or encuwber only when thers.
18 & compelling reason to do so. Marriage and marital

privacy are substantial. rights protected by the Ninth -

Amendiment as well as-the Fourteentt Amendment dne
process elause. By not allowing appellants the legitimaey
of their marriages, the state is a&_..ﬁum them this basie
right and wnlawtully smeddling in their privaey.

To hold that a right se basié and fundamental and
50 deep-rooted in our society as the right of privacy
in marriage may be.infringed becanse that right is
not guaranted in &0 many words by the first eight
amendments 10 the Censtitulion is to ignore the Ninth
Amendment and to give it no-effoct whatsoever,

Griswold v, Connectiout, 331 U.53, 479, 491-492 {CGoldberg, J.,
conenrring) ; gee also, Mindel v, Haticd Jlates Qivil Ferv-
e Commission, 312 I Supp. 485. (N.D. Cal. 1970). Ae.
cordingly, Minnesota's refusal to legitinate the appellanis’
marciage merely because of the sex of the applicants is

®The Baet that the parties {4 the desired same sex marriage are
not burred fram wercage ellivether iy irrelavant to the constitn.

tionnl issue. See Heed v. Rewd, supra; Loving v. Virgimo, supra;
MoeLoughlin v, Florida, supra.

ifp
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a denisl of the right to wmarry end to privacy reserved
to them of the Ninth sud Fourteenth b:_mw@n.ﬁ..ﬁ. Bee
Griswold v. Connecticut, supra; Loving V. F.st.m: 388
U8, 1 (1867); cf. Boddie v. Connecticut, po.w dU 3171
(1971). Indeed, if is the most fundamental invasion of
the privacy of the warital relationship for the state to
attempt to scrutinize the internal muﬁpsmam of thal rela-
jionship. Absent a showing of compelling interest, or an
invitation from a party to the relalionship, it iy none of mﬂ.,m
siate’s business whether the Tndividuals to the relationship
intend to procreate or not. Nor is it the state’s business to
determine whether the parties intend to engage in sex u.opw
'or any particular asx acte. Cf, e.g., Griswold v. Connecti-

cild, supra.

CONCLUSION

For the reasons set forth sbove, probable jorisdiction
shonld be noted.

Respectfully submitted,

R. MicAasL WETHEXRBEE
Minnesote Civil Liberties Union
2323 Tast Hennepin Avenue
Minneapolis, Mionesota 55413

Lysw 8. CASTHER
1625 Park Avenue
Minneapolis, Minnesota 55404

Attorneys for Appellants
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