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INTEREST OF AMICUS CURIAE

When a federal law is challenged, no one has a greater interest in the defense
of that law than Congress, the representatives of the American people. Ordinarily,
Congress relies on the Department of Justice (“DOJ”) to provide a robust defense
of federal laws. In the past two years, however, DOJ has openly acknowledged a
new-found reluctance to present a vigorous defense of the Defense of Marriage Act
(“DOMA”). As Assistant Attorney General Tony West recently explained, DOJ
has “presented the court through [its] briefs with information which seemed to
undermine some of the previous rationales that have been used [in] defense of that
statute.” Ryan J. Reilly, DOJ Official: Defending DADT, DOMA “Difficult” for
Administration, Talking Points Memo, Nov. 22, 2010." In fact, DOJ “has worked
with the Civil Rights Division's liaison to the gay, lesbian, bisexual and
transgender community” to ensure it does not “advance arguments that they would
find offensive.” Id.

Indeed, DOJ has chosen not to present the Court with the arguments
embraced by the Supreme Court and every other state and federal appellate court to
consider challenges to the traditional opposite-sex definition of marriage under the

federal constitution. Rather, it has adopted an approach that even political

" available at http://tpmmuckraker.talkingpointsmemo.com/2010/11/
doj_official_defending_dadt_doma_difficult_for_administration.php.

1
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supporters of same-sex marriage describe as “faint-hearted advocacy” of a duly
enacted federal statute.” The anemic defense provided by DOJ does not begin to
adequately inform this Court of the binding precedent and clear rational basis
supporting the federal definition of marriage. In order to fully inform this Court,
Representative Lamar Smith, Chairman of the House Committee on the Judiciary,
respectfully submits this brief.

All parties have consented to this filing. No party’s counsel authored the
brief in whole or in part, and no party, party’s counsel, or other person contributed

money intended to fund its preparation or submission.

SUMMARY OF ARGUMENT

This Brief presents critical arguments supporting DOMA that are
conspicuously absent from DOJ’s current defense of the law. In prior challenges
to DOMA—in which the law has been consistently upheld—DOJ argued
successfully that the Supreme Court’s decision in Baker v. Nelson, 409 U.S. 810
(1972), 1s “binding and dispositive” of DOMA’s constitutionality. E.g., Defs.” Br.

Mot. Dismiss at 5, 6, Wilson v. Ake, 354 F. Supp. 2d 1298 (M.D. Fla. 2005) (No.

* “[Gill v. United States] looks almost like collusive litigation .... As a supporter

of gay marriage, I still think that the DOJ’s faint-hearted advocacy is no way to run
a legal system.” Richard A. Epstein, Judicial Offensive Against Defense of
Marriage Act, Forbes.com, July 12, 2010, http://www.forbes.com/2010/07/12/gay-
marriage-massachusetts-supreme-court-opinions-columnists-richard-a-
epstein.html.
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8:04-cv-01680) (ECF No. 39). This brief provides the Court with that missing
argument.

In addition, in each of its past successful cases, DOJ forcefully argued that
the traditional opposite-sex definition of marriage codified by DOMA furthers the
important interests identified by Congress—including, most notably, society’s
“deep and abiding interest in encouraging responsible procreation and child
rearing,” Comm. on the Judiciary, Report on DOMA, H.R. Rep. No. 104-664 at 13
(1996), reprinted in 1996 U.S.C.C.A.N. 2905, 2917. See, e.g., Br. Appellee United
States at 33, 37, Smelt v. Cnty. of Orange, 447 F.3d 673 (9th Cir. 2006) (No. 05-
56040) (arguing that DOMA furthers these “manifestly legitimate” interests).’
Although under the current Administration, DOJ has suddenly disavowed these
interests, whether DOMA furthers “manifestly legitimate” interests does not turn
on Executive-branch policy shifts. The interests invoked by Congress have not
changed. And many courts—including every federal or state appellate court to
consider the issue under the Federal Constitution, and the majority of state
appellate courts to do so under their own constitutions—have found the same
interests identified by Congress more than sufficient to sustain the traditional

opposite-sex definition of marriage. This brief provides the Court with a defense

3 The DOJ’s brief in Smelt is included in full in the Addendum.
3
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of the principal rationale articulated by Congress in enacting DOMA and

repeatedly embraced by appellate courts across the Nation.

ARGUMENT

I. THE DISTRICT COURT’S RULINGS CONTRADICT BINDING
PRECEDENT FROM THE SUPREME COURT AND THE UNIFORM
JUDGMENT OF STATE AND FEDERAL APPELLATE COURTS
ACROSS THE NATION.

To read the district court’s opinions, one might think that the validity of the
traditional opposite-sex definition of marriage under the Federal Constitution was
an issue of first impression. Nothing could be further from the truth. Indeed, the
district court’s holding that the United States Constitution requires the federal
government to recognize same-sex relationships as marriages contravenes binding
precedent from the Supreme Court. It is also contrary to the consistent decisions of
every state and federal appellate court to address the validity of the traditional

definition of marriage under the Federal Constitution.

A. THE SUPREME COURT’S DECISION IN BAKER V. NELSON MANDATES
REVERSAL OF THE DISTRICT COURT’S RULINGS.

In Baker v. Nelson, 409 U.S. 810 (1972), the Supreme Court unanimously
dismissed, “for want of substantial federal question,” an appeal from the Minnesota
Supreme Court presenting the same questions at issue here: whether the
government’s refusal to recognize same-sex relationships as marriages violates due

process and equal protection. Id.; see also Jurisdictional Statement at 3, Baker v.

4
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Nelson, 409 U.S. 810 (1972) (No. 71-1027); Baker v. Nelson, 291 Minn. 310, 191
N.W.2d 185 (Minn. 1971). Although Baker was not cited by the district court,
Plaintiffs, or even DOJ, the Supreme Court’s dismissal of the appeal in that case
was a decision on the merits that is binding on lower courts on the issues presented
and necessarily decided. Mandel v. Bradley, 432 U.S. 173, 176 (1977) (per
curiam); accord Auburn Police Union v. Carpenter, 8 F.3d 886, 894 (1st Cir.
1993). It thus constitutes “controlling precedent, unless and until re-examined by
[the Supreme] Court.” Tully v. Griffin, Inc., 429 U.S. 68, 74 (1976). And because
Plaintiffs’ claims are the same as those rejected in Baker, they are foreclosed by

that decision.

B. THE DISTRICT COURT’S RULING IS CONTRARY TO THE UNANIMOUS
CONCLUSION OF APPELLATE COURTS ACROSS THE COUNTRY.

The district court’s decision conflicts not only with Baker, but also with the
decisions of every other state or federal appellate court to address the validity of
the traditional opposite-sex definition of marriage under the Federal Constitution,
including the United States Courts of Appeals for the Eighth and Ninth Circuits,
three state courts of final resort, and four intermediate state courts. See Citizens for
Equal Prot. v. Bruning, 455 F.3d 859, 871 (8th Cir. 2006); Adams v. Howerton,
673 F.2d 1036, 1042 (9th Cir. 1982); Dean v. District of Columbia, 653 A.2d 307,

308 (D.C. 1995); In re Marriage of J.B. and H.B., 326 S.W.3d 654, 675-77 (Tex.
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Ct. App. Dec. 8, 2010); Standhardt v. Superior Court of Ariz., 206 Ariz. 276, 278,
77 P.3d 451, 453 (Ariz. Ct. App. 2003); Singer v. Hara, 11 Wash. App. 247, 262-
64, 522 P.2d 1187, 1197 (Wash. Ct. App. 1974); Jones v. Hallahan, 501 S.W.2d
588, 590 (Ky. 1973); Baker, 291 Minn. at 313-15, 191 N.W.2d at 187. The district
court’s decisions thus stand in stark conflict with the considered, uniform judgment

of this Nation’s appellate courts.

II. DOMA EASILY SATISFIES RATIONAL BASIS SCRUTINY.

When it codified the traditional opposite-sex definition of marriage for
purposes of federal law, Congress clearly articulated the overriding societal interest
it sought to advance: “At bottom, civil society has an interest in maintaining and
protecting the institution of heterosexual marriage because it has a deep and
abiding interest in encouraging responsible procreation and child-rearing. Simply
put, government has an interest in marriage because it has an interest in children.”
H.R. Rep. No. 104-664 at 13, 1996 U.S.C.C.A.N. at 2917. In identifying this
interest, Congress stood on firm, well-trodden ground: as eminent authorities
throughout the ages have uniformly recognized, it is precisely because marriage
serves this vital, universal interest that it has existed in virtually every society

throughout history. And, as demonstrated below, Congress’s decision to provide
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federal recognition and benefits to committed opposite-sex relationships plainly

furthers the vital interests that marriage has always served.’

A. RESPONSIBLE PROCREATION AND CHILDREARING HAVE ALWAYS
BEEN AN ANIMATING PURPOSE OF MARRIAGE IN VIRTUALLY EVERY
SOCIETY.

The federal definition of marriage as “a legal union between one man and
one woman as husband and wife,” 1 U.S.C. § 7 (2010), is neither surprising nor
invidious. To the contrary, with only a handful of very recent exceptions, marriage
1s, and always has been, limited to opposite-sex unions in virtually every society.
Indeed, until recently “it was an accepted truth for almost everyone who ever lived,
in any society in which marriage existed, that there could be marriages only
between participants of different sex.” Hernandez v. Robles, 7 N.Y.3d 338, 361,
855 N.E.2d 1, 8 (N.Y. 2006). In the words of highly respected anthropologist
Claude Levi-Strauss, “the family—based on a union, more or less durable, but
socially approved, of two individuals of opposite sexes who establish a household
and bear and raise children—appears to be a practically universal phenomenon,
present in every type of society.” The View From Afar 40-41 (1985); see also G.

Robina Quale, A History of Marriage Systems 2 (1988) (“Marriage, as the socially

*DOMA is also rationally related to Congress's legitimate interests in
administrative efficiency and morality. See H.R. Rep. No. 104-664 at 15-16, 18;
Br. Professor Robert P. George et al., Amici Curiae Supporting Appellants.

7
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recognized linking of a specific man to a specific woman and her offspring, can be
found in all societies.”).

Nor is this traditional limitation in any way arbitrary or irrational. Rather, it
reflects the undeniable biological reality that opposite-sex unions—and only such
unions—can produce children. Marriage, thus, is “a social institution with a
biological foundation.” Claude Levi-Strauss, Introduction to 1 A History of the
Family: Distant Worlds, Ancient Worlds 1, 5 (Andre Burguiere, et al. eds.,
Belknap Press of Harvard Univ. Press 1996) (1996). Indeed, an overriding
purpose of marriage in virtually every society is, and has always been, to regulate
sexual relationships between men and women so that the unique procreative
capacity of such relationships benefits rather than harms society. In particular,
through the institution of marriage, societies seek to increase the likelihood that
children will be born and raised in stable and enduring family units by both the
mothers and the fathers who brought them into this world.

This central—indeed animating—purpose of marriage was well explained
by William Blackstone, who, speaking of the “great relations in private life,”
describes the relationship of “husband and wife” as “founded in nature, but
modified by civil society: the one directing man to continue and multiply his
species, the other prescribing the manner in which that natural impulse must be

confined and regulated.” William Blackstone, 1 Commentaries *422. Blackstone
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then immediately turns to the relationship of “parent and child,” which he
describes as “consequential to that of marriage, being its principal end and design:
and it is by virtue of this relation that infants are protected, maintained, and
educated.” 1d.; see also id. *435 (“the establishment of marriage in all civilized
states is built on this natural obligation of the father to provide for his children; for
that ascertains and makes known the person who is bound to fulfill this obligation;
whereas, in promiscuous and illicit conjunctions, the father is unknown’). John
Locke likewise writes that marriage “is made by a voluntary compact between man
and woman,” Second Treatise of Civil Government § 78 (1690), and then provides
essentially the same explanation of its purposes:

For the end of conjunction between male and female, being not barely

procreation, but the continuation of the species; this conjunction

betwixt male and female ought to last, even after procreation, so long

as is necessary to the nourishment and support of the young ones, who

are to be sustained by those that got them, till they are able to shift and
provide for themselves.

Second Treatise of Civil Government § 79 (1690).

Throughout history, other leading linguists, lawyers, and social scientists
have likewise consistently recognized the essential connection between marriage
and responsible procreation and childrearing. See, e.g., Noah Webster, 2 An
American Dictionary of the English Language (1st ed. 1828) (defining marriage as
the “act of uniting a man and woman for life” and explaining that marriage “was

instituted ... for the purpose of preventing the promiscuous intercourse of the

9
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sexes, for promoting domestic felicity, and for securing the maintenance and
education of children”); Joel Prentiss Bishop, Commentaries on the Law of
Marriage & Divorce § 225-26 (1st ed. 1852) (“It has always . . . been deemed
requisite to the entire validity of marriage . . .that the parties should be of different
sex...[T]he first cause and reason of matrimony . . . ought to be the design of
having an offspring . . . the law recognizes [this] as the principle end[] of
matrimony”’); Bronislaw Malinowski, Sex, Culture, and Myth 11 (1962) (“the
institution of marriage is primarily determined by the needs of the offspring, by the
dependence of the children upon their parents™); Quale, supra, at 2 (“Through
marriage, children can be assured of being born to both a man and a woman who
will care for them as they mature.”); James Q. Wilson, The Marriage Problem 41
(2002) (“Marriage is a socially arranged solution for the problem of getting people
to stay together and care for children that the mere desire for children, and the sex
that makes children possible, does not solve.”); W. Bradford Wilcox, et al., eds.,
Why Marriage Matters: Twenty-Six Conclusions from the Social Sciences 15 (2d
ed. 2005) (“As a virtually universal human idea, marriage is about regulating the
reproduction of children, families, and society.”). In the words of the sociologist
Kingsley Davis:

The family is the part of the institutional system through which the

creation, nurture, and socialization of the next generation is mainly

accomplished. ... The genius of the family system is that, through it,
the society normally holds the biological parents responsible for each

10
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other and for their offspring. By identifying children with their
parents ... the social system powerfully motivates individuals to settle
into a sexual union and take care of the ensuing offspring.

The Meaning & Significance of Marriage in Contemporary Society 7-8, in
Contemporary Marriage: Comparative Perspectives on a Changing Institution
(Kingsley Davis, ed. 1985).

As these and many similar authorities illustrate, the understanding of
marriage as a union of man and woman, uniquely involving the rearing of children
born of their union, is age-old, universal, and enduring. Indeed, prior to the recent
movement to redefine marriage to include same-sex relationships, it was
commonly understood, without a hint of controversy, that the institution of
marriage owed its very existence to society’s vital interest in responsible
procreation and childrearing. That is why, no doubt, the Supreme Court has
repeatedly recognized marriage as “fundamental to our very existence and
survival.” E.g., Loving v. Virginia, 388 U.S. 1, 12 (1967). And certainly no other
purpose can plausibly explain the ubiquity of the institution. As Bertrand Russell
put it, “it is through children alone that sexual relations become of importance to
society.” Bertrand Russell, Marriage & Morals 96 (Routledge Classics, 2009).
Thus, “[b]ut for children, there would be no need of any institution concerned with
sex.” Id. at 48. Indeed, if “human beings reproduced asexually and ... human

offspring were self-sufficient[,] ... would any culture have developed an institution
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anything like what we know as marriage? It seems clear that the answer is no.”
Robert P. George, et al., What is Marriage? 34 Harv. J. L. & Pub. Pol’y 245, 286-
87 (Winter 2010).

In short, as Congress aptly explained:

Were it not for the possibility of begetting children inherent in

heterosexual unions, society would have no particular interest in

encouraging citizens to come together in a committed relationship.

But because America, like nearly every known human society, is

concerned about its children, our government has a special obligation

to ensure that we preserve and protect the institution of marriage.

H.R. Rep. No. 104-664 at 14, reprinted in 1996 U.S.C.C.A.N. at 2918.

B. DOMA PLAINLY FURTHERS SOCIETY’S VITAL INTEREST IN
RESPONSIBLE PROCREATION AND CHILDREARING.

The traditional opposite-sex definition of marriage codified by DOMA
plainly bears at least a rational relationship to society’s interest in increasing the
likelihood that children will be born to and raised by the couples who brought them
into the world in stable and enduring family units. Because only sexual
relationships between men and women can produce children, such relationships
have the potential to further—or harm—this interest in a way, and to an extent, that
other types of relationships do not. By retaining the traditional definition of
marriage as a matter of federal law, Congress preserves an abiding link between
that institution and this traditional purpose, a purpose that still serves vital interests

that are uniquely implicated by male-female relationships. And by providing
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federal recognition and benefits to committed opposite-sex relationships, DOMA
provides an incentive for individuals to channel potentially procreative conduct
into relationships where that conduct is likely to further, rather than harm, society’s
interest in responsible procreation and childrearing.

1. “[I]t seems beyond dispute that the state has a compelling interest in
encouraging and fostering procreation of the race and providing status and stability
to the environment in which children are raised.” Adams, 486 F. Supp. at 1124.
Indeed, “[i]t is hard to conceive an interest more legitimate and more paramount
for the state than promoting an optimal social structure for educating, socializing,
and preparing its future citizens to become productive participants in civil society.”
Lofton v. Secretary of the Dep’t of Children & Family Servs., 358 F.3d 804, 819
(11th Cir. 2004). The Supreme Court has confirmed this vital societal interest,
holding repeatedly that marriage is “fundamental to our very existence and
survival.” E.g., Loving, 388 U.S. at 12.

Underscoring society’s interest in marriage is the undisputed truth that when
procreation and childrearing take place outside stable family units, children suffer.
As a leading survey of social science research explains:

Children in single-parent families, children born to unmarried

mothers, and children in stepfamilies or cohabiting relationships face

higher risks of poor outcomes than do children in intact families

headed by two biological parents. ... There is thus value for children
in promoting strong, stable marriages between biological parents.

13
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Kristen Anderson Moore, et al., Marriage from a Child’s Perspective, Child
Trends Research Brief at 6 (June 2002).

In addition, when parents, and particularly fathers, do not take responsibility
for their children, society is forced to step in to assist, through social welfare
programs and by other means. Indeed, according to a Brookings Institute study,
$229 billion in welfare expenditures between 1970 and 1996 can be attributed to
the breakdown of the marriage culture. Isabel V. Sawhill, Families at Risk, in
Setting National Priorities: the 2000 Election and Beyond 108 (Henry J. Aaron &
Robert Danton Reischauer eds., 1999).

More than simply draining public resources, the adverse outcomes for
children so often associated with single parenthood and father absence, in
particular, harm society in other ways, as well. As President Obama has
emphasized:

We know the statistics—that children who grow up without a father

are five times more likely to live in poverty and commit crime; nine

times more likely to drop out of schools and twenty times more likely

to end up in prison. They are more likely to have behavioral problems,

or run away from home, or become teenage parents themselves. And
the foundations of our community are weaker because of it.

President Obama, Statement at the Apostolic Church of God (June 15, 2008).

> available at http://www.realclearpolitics.com/articles/2008/06/obamas
_speech_on_fatherhood.html.
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Conversely, children benefit when they are raised by the couple who brought
them into this world in a stable family unit. “[R]esearch clearly demonstrates that
family structure matters for children, and the family structure that helps children
the most is a family headed by two biological parents in a low-conflict marriage.”
Moore et al., supra, at 6. These benefits appear to flow in substantial part from the
biological connection shared by a child with both mother and father. See, e.g., id.
at 1-2 (“[I]t is not simply the presence of two parents, ... but the presence of two
biological parents that seems to support children’s development.”); Wendy D.
Manning & Kathleen A. Lamb, Adolescent Well-Being in Cohabiting, Married, &
Single-Parent Families, 65 J. Marriage & Fam. 876, 890 (2003) (“The advantage
of marriage appears to exist primarily when the child is the biological offspring of
both parents.”).

In addition, there is little doubt that children benefit from having a parent of
each gender. As Professor Norval Glenn explains, “there are strong theoretical
reasons for believing that both fathers and mothers are important, and the huge
amount of evidence of relatively poor average outcomes among fatherless children
makes it seem unlikely that these outcomes are solely the result of the correlates of
fatherlessness and not of fatherlessness itself.” Norval D. Glenn, The Struggle for
Same-Sex Marriage, 41 Soc’y 27 (2004). Many others agree. See, e.g., David

Popenoe, Life Without Father: Compelling New Evidence that Fatherhood &
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Marriage are Indispensable for the Good of Children & Society 146 (1996) (“The
burden of social science evidence supports the idea that gender-differentiated
parenting is important for human development and that the contribution of fathers
to childrearing is unique and irreplaceable.”); James Q. Wilson, supra, at 169
(“The weight of scientific evidence seems clearly to support the view that fathers
matter.”); David Blankenhorn, Fatherless America 25 (HarperPerennial 1996) (“In
virtually all human societies, children’s well-being depends decisively upon a
relatively high level of paternal investment.”).

2. As a simple and undeniable matter of biological fact, same-sex
relationships, which cannot naturally produce offspring, do not implicate society’s
interest in responsible procreation in the same way that opposite-sex relationships
do. See Nguyen v. INS, 533 U.S. 53, 73 (2001) (“To fail to acknowledge even our
most basic biological differences ... risks making the guarantee of equal protection
superficial, and so disserving it.”’). And given this biological reality, as well as
marriage’s central concern with responsible procreation and childrearing, the
“commonsense distinction,” Heller v. Doe, 509 U.S. 312, 326 (1993), that our law
has traditionally drawn between same-sex couples, which are categorically
incapable of natural procreation, and opposite-sex couples, which are in general
capable of procreation, “is neither surprising nor troublesome from a constitutional

perspective.” Nguyen, 533 U.S. at 63. For as the Supreme Court has made clear,
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“where a group possesses distinguishing characteristics relevant to interests the
State has the authority to implement, a State’s decision to act on the basis of those
differences does not give rise to a constitutional violation.” Board of Trustees v.
Garrett, 531 U.S. 356, 366-67 (2001) (internal quotation marks and citations
omitted); accord City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 441-42
(1985). Simply put, “[t]he Constitution does not require things which are different
in fact or opinion to be treated in law as though they were the same.” Vacco v.
Quill, 521 U.S. 793, 799 (1997) (internal quotation marks and citations omitted).

Even though some same-sex couples do raise children, they cannot create
them in the same way opposite-sex couples do—as the often unintended result of
even casual sexual behavior. As a result, same-sex relationships simply do not
pose the same risk of irresponsible procreation that opposite-sex relationships do.
And as courts have repeatedly explained, it is the unique procreative capacity of
heterosexual relationships—and the very real threat it can pose to the interests of
society and to the welfare of children conceived unintentionally—that the
institution of marriage has always sought to address. See, e.g., Bruning, 455 F.3d
at 867; Hernandez, 855 N.E.2d at 7; Morrison v. Sadler, 821 N.E.2d 15, 24-25
(Ind. Ct. App. 2005).

3. Because sexual relationships between individuals of the same sex neither

advance nor threaten society’s interest in responsible procreation in the same
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manner, or to the same degree, that sexual relationships between men and women
do, the line drawn by DOMA between opposite-sex couples and other types of
relationships, including same-sex couples, cannot be said to “rest[] on grounds
wholly irrelevant to the achievement of the [government’s] objective.” Heller, 509
U.S. at 324 (citation omitted). Accordingly, it readily satisfies rational-basis
scrutiny. See id. Indeed, it is well settled both that a classification will be upheld
when “the inclusion of one group promotes a legitimate governmental purpose, and
the addition of other groups would not,” Johnson v. Robison, 415 U.S. 361, 383
(1974), and, conversely, that the government may make special provision for a
group if its activities “threaten legitimate interests ... in a way that other [group’s
activities] would not,” Cleburne, 473 U.S. at 448; see generally Vance v. Bradley,
440 U.S. 93, 109 (1979) (law may “dr[aw] a line around those groups ... thought
most generally pertinent to its objective”).

Not surprisingly, then, “a host of judicial decisions” have relied on the
unique procreative capacity of opposite-sex relationships in concluding that “the
many laws defining marriage as the union of one man and one woman ... are
rationally related to the government interest in ‘steering procreation into
marriage.” ” Bruning, 455 F.3d at 867-68; see also Wilson, 354 F. Supp. 2d at
1308-09; In re Kandu, 315 B.R. 123, 145-47 (Bankr. W.D. Wash. 2004); Adams,

486 F. Supp. at 1124-25; Baker, 191 N.-W.2d at 186-87; In re Marriage of J.B.,
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326 S.W.3d 654, 680; Standhardt , 77 P.3d at 461-64 (Ariz. Ct. App. 2003);
Singer, 522 P.2d at 1197. This is true not only of every appellate court to consider
this issue under the Federal Constitution, but the majority of state courts
interpreting their own constitutions as well. See Conaway v. Deane, 401 Md. 219,
317-23, 932 A.2d 571, 630-34 (Md. 2007); Hernandez, 855 N.E.2d at 7-8;
Andersen v. King County, 138 P.3d 963, 982-85 (Wash. 2006) (plurality);
Morrison, 821 N.E.2d at 23-31; Standhardt, 77 P.3d at 461-64.° Without even
citing any of these decisions, the district court summarily dismisses the proposition
that procreation and childrearing bear any rational relationship to the traditional
opposite-sex definition of marriage and thus effectively condemns as irrational

scores of federal and state court judges who have disagreed.

C. THE DISTRICT COURT’S CONTRARY ARGUMENTS LACK MERIT.

In rejecting any rational relationship between the traditional opposite-sex

definition of marriage embraced by DOMA and society’s interest in responsible

% A number of foreign nations have reached the same conclusion. See French
National Assembly, Report Submitted on Behalf of the Mission of Inquiry on the
Family and Rights of Children, No. 2832 at 77 (English translation at
http://www.preservemarriage.ca/docs/France_Report_on_the_Family_Edited.pdf,
original at http://www.assemblee-nationale.fr/12/pdf/rap-info/i2832.pdf) (“Above
all else then, it is the interests of the child that lead a majority of the Mission to
refuse to change the parameters of marriage.”); Australian Senate Legal and
Constitutional Affairs Legislation Committee, Marriage Equality Amendment Bill
2009, at 37, http://www.aph.gov.au/senate/
committee/legcon_ctte/marriage_equality/report/report.pdf .
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procreation, the district court failed meaningfully to engage the arguments
embraced by so many other courts. Instead, it offered only a cursory and
superficial analysis that is readily rebutted.

1. The district court first claimed that “[s]ince the enactment of DOMA, a
consensus has developed among the medical, psychological, and social welfare
communities that children raised by gay and lesbian parents are just as likely to be
well-adjusted as those raised by heterosexual parents.” Gill v.Office of Personnel
Management, 699 F. Supp. 2d 374, 388 (D. Mass 2010). Not only does this claim
rest on a hotly disputed premise, it is also simply beside the point. Indeed, it fails
even to come to grips with the critical fact underlying society’s interest in
responsible procreation—the unique potential for relationships between men and
women to produce children inevitably. E.g., Bruning, 455 F.3d at 867.

“Despite legal contraception, numerous studies have shown that unintended
pregnancy is the common, not rare, consequence of sexual relationships between
men and women.” Maggie Gallagher, (How) Will Gay Marriage Weaken Marriage
as a Social Institution, 2 U. St. Thomas L.J. 33, 47 (2004). And the question in
nearly every case of unintended pregnancy is not whether the child will be raised
by two opposite-sex parents or by two same-sex parents, but rather whether it will
be raised, on the one hand, by both its mother and father, or, on the other hand, by

its mother alone, often with public assistance. See, e.g., William J. Doherty et al.,
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Responsible Fathering, 60 J. Marriage & Fam. 277, 280 (1998) (“In nearly all
cases, children born outside of marriage reside with their mothers.”). And there
simply can be no dispute that children raised in the former circumstances do better,
on average, than children raised in the latter, or that society has a direct and
compelling interest in avoiding the financial burdens and social costs too often
associated with single parenthood. See, e.g., Sara McLanahan & Gary Sandefur,
Growing Up with a Single Parent: What Hurts, What Helps 1 (1994) (“Children
who grow up in a household with only one biological parent are worse off, on
average, than children who grow up in a household with both of their biological
parents, regardless of the parents’ race or educational background, regardless of
whether the parents are married when the child is born, and regardless of whether
the resident parent remarries.”). Thus, even if the district court were right that it
matters not whether a child is raised by the child’s own parents or by any two
males or any two females, it would still be perfectly rational for society to make
special provision through the institution of marriage for the unique procreative
risks posed by sexual relationships between men and women.

At any rate, the district court’s startling suggestion that children receive no

special benefit, whatsoever, from being raised by their own mothers and fathers—
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and indeed that it is irrational to believe otherwise’—simply cannot be squared
with a wealth of contrary scholarship and empirical studies, as discussed above,
nor with the most basic instincts embedded in the DNA of the human species. The
law “historically ... has recognized that natural bonds of affection lead parents to
act in the best interests of their children.” Parham v. J.R., 442 U.S. 584, 602
(1979); see also, e.g., Gonzales v. Carhart, 550 U.S. 124, 159 (2007) (“Respect for
human life finds an ultimate expression in the bond of love the mother has for her
child.”); c¢f. Convention on the Rights of the Child, G.A. Res. 44/25, Art. 7, U.N.
Doc. A/RES/44/25 (Nov. 20, 1989) (““as far as possible, [a child has the right] to
know and be cared for by his or her parents”). And “[a]lthough social theorists ...
have proposed alternative child-rearing arrangements, none has proven as enduring
as the marital family structure, nor has the accumulated wisdom of several
millennia of human experience discovered a superior model.” Lofton, 358 F.3d at
820. Courts have thus repeatedly upheld as rational the “commonsense” notion
that “children will do best with a mother and father in the home.” Hernandez, 855

N.E.2d at 7-8; see also, e.g., Bruning, 455 F.3d at 867-68; Lofton, 358 F.3d at 825-

7 “[T]hose challenging the legislative judgment must convince the court that the

legislative facts on which the classification is apparently based could not
reasonably be conceived to be true by the governmental decisionmaker.” Vance,
440 U.S. at 111. Accordingly, so long as the “assumptions underlying [a law’s]
rationales” are at least “arguable,” that is “sufficient, on rational basis review, to
immunize the [legislative] choice from constitutional challenge.” Heller, 509 U.S.
at 333 (internal quotation marks and citation omitted).
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26; cf. Bowen v. Gilliard, 483 U.S. 587, 614 (1987) (Brennan, J., dissenting) (“the
optimal situation for the child is to have both an involved mother and an involved
father”) (internal quotation marks and citation omitted).

Furthermore, the position statements cited by the district court and the
studies on which they rely do not come close to establishing that the widely shared,
deeply instinctive belief that children do best when raised by both their biological
mother and their biological father is irrational. To the contrary, there are
“significant flaws in the[se] studies’ methodologies and conclusions, such as the
use of small, self-selected samples; reliance on self-report instruments; politically
driven hypotheses; and the use of unrepresentative study populations consisting of
disproportionately affluent, educated parents.” Lofton, 358 F.3d at 825; see also
id. (noting “‘the absence of longitudinal studies following child subjects into
adulthood”).?

In light of the limitations of these studies, it is not surprising that a diverse
group of 70 prominent scholars from all relevant academic fields recently
concluded:

[N]o one can definitively say at this point how children are affected

by being reared by same-sex couples. The current research on

children reared by them is inconclusive and underdeveloped—we do

not yet have any large, long-term, longitudinal studies that can tell us
much about how children are affected by being raised in a same-sex

8 See generally Br. Amicus Curiae American College of Pediatricians (collecting
scholarly critiques of same-sex parenting studies).
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household. Yet the larger empirical literature on child well-being
suggests that the two sexes bring different talents to the parenting
enterprise, and that children benefit from growing up with both
biological parents.

Witherspoon Institute, Marriage and the Public Good: Ten Principles 18 (2008).
The district court’s confident assertions to the contrary notwithstanding, Congress,
in the words of the Eleventh Circuit,

could rationally conclude that a family environment with married

opposite-sex parents remains the optimal social structure in which to

bear children, and that the raising of children by same-sex couples,

who by definition cannot be the two sole biological parents of a child

and cannot provide children with a parental authority figure of each

gender, presents an alternative structure for child rearing that has not

yet proved itself beyond reasonable scientific dispute to be as optimal

as the biologically based marriage norm.

Lofton, 358 F.3d at 825 n.26 (quoting Goodridge v. Dep’t of Pub. Health, 798
N.E.2d 941, 999-1000 (Mass. 2003) (Cordy, J., dissenting)).

2. The district court also claimed that “an interest in encouraging
responsible procreation plainly cannot provide a rational basis” for DOMA
because “the ability to procreate is not now, nor has it ever been, a precondition to
marriage.” 699 F. Supp. 2d at 389. But the district court did not even
acknowledge the many cases squarely and repeatedly rejecting precisely this
argument. See, e.g., Standhardt, 77 P.3d at 462-63; Baker, 191 N.W.2d at 187;
Adams, 486 F. Supp. at 1124-25; In re Kandu, 315 B.R. at 146-47; Conaway, 932

A.2d at 633 (applying state constitution); Hernandez, 855 N.E.2d at 11-12 (same);
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Andersen, 138 P.3d at 983 (same); Morrison, 821 N.E.2d at 27 (same).

As these cases have repeatedly recognized, it is well settled that rational-
basis review allows the government to draw bright lines, “rough accommodations,”
Heller, 509 U.S. at 321, and “commonsense distinction[s],” id. at 326, based on
“generalization[s],” id., presumptions, see Massachusetts Bd. of Retirement v.
Murgia, 427 U.S. 307, 315 (1976), and “common-sense proposition[s],” Vance,
440 U.S. at 112. “[C]ourts are compelled under rational-basis review to accept
[such] generalizations,” Heller, 509 U.S. at 321, presumptions, and propositions,
moreover, unless they hold true in “so few” circumstances “as to render [a line
based upon them] wholly unrelated to the objective” of the law drawing that line,
Murgia, 427 U.S. at 315-16; see also Williamson v. Lee Optical,348 U.S. 483, 487
(1955) (upholding categorical rule that was based on an assumption that the
legislature “might have concluded” was “often enough” true). And the
presumption that sexual relationships between men and women can result in
pregnancy and childbirth holds true for the vast majority of couples and is plainly
sufficient to render rational, at least, the “commonsense distinction” the law has
traditionally drawn between opposite-sex couples, and same-sex couples, which
are categorically incapable of natural procreation.

Furthermore, any policy conditioning marriage on procreation would

presumably require enforcement measures—from premarital fertility testing to
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eventual annulment of childless marriages—that would surely violate
constitutionally protected privacy rights. See, e.g., Standhardt, 77 P.3d at 462-63;
Adams, 486 F. Supp. at 1124-25. And such Orwellian measures would, in any
event, be unreliable. See, e.g., Monte Neil Stewart, Marriage Facts, 31 Harv. J. L.
& Pub. Pol’y 313, 345 (2008) (noting the “scientific (i.e., medical) difficulty or
impossibility of securing evidence of [procreative] capacities”). Even where
infertility is clear, moreover, usually only one spouse is infertile. In such cases
marriage still furthers society’s interest in responsible procreation by decreasing
the likelihood that the fertile spouse will engage in sexual activity with a third
party, for that interest is served not only by increasing the likelihood that
procreation occurs within stable family units, but also by decreasing the likelihood
that it occurs outside of such units.’

For all of these reasons, it is neither surprising nor significant that societies
throughout history have chosen to forego an Orwellian and ultimately futile
attempt to police fertility and have relied instead on the common-sense
presumption that sexual relationships between men and women are, in general,
capable of procreation. See, e.g., Nguyen, 533 U.S. at 69 (2001) (Congress could

properly enact “an easily administered scheme” to avoid “the subjectivity,

? Infertile opposite-sex marriages also advance the institution’s central procreative
purposes by reinforcing social norms that heterosexual intercourse—which in
general, though not every case, can produce offspring—should take place only
within marriage. See, e.g., id. at 344-45.
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intrusiveness, and difficulties of proof” of “an inquiry into any particular bond or
tie.”); Murgia, 427 U.S. at 315-16 (government may rely on reasonable but
imperfect irrebuttable presumption rather than conduct individualized testing). By
so doing, societies further their vital interests in responsible procreation and
childrearing by seeking to channel the presumptive procreative potential of
opposite-sex relationships into enduring marital unions so that if any offspring are
produced, they will be more likely to be raised in stable family units by the
mothers and fathers who brought them into the world."

3. The district court’s remaining arguments warrant little response.
Because, under rational-basis review, DOMA “must be upheld ... if there is any
reasonably conceivable state of facts that could provide a rational basis” for it, and
Plaintiffs thus bear “the burden ... to negative every conceivable basis which might

support it,” Heller, 509 U.S. at 320, the fact that DOJ “disavowed Congress’s

'“Even where heightened scrutiny applies, courts have not “required that the
statute under consideration must be capable of achieving its ultimate objective in
every instance.” Nguyen, 533 U.S. at 70. Indeed, applying heightened scrutiny in a
closely analogous context, the Supreme Court rejected as “ludicrous” an argument
that a law criminalizing statutory rape for the purpose of preventing teenage
pregnancies was “impermissibly overbroad because it makes unlawful sexual
intercourse with prepubescent females, who are, by definition, incapable of
becoming pregnant.” Michael M. v. Super. Ct. of Sonoma Cnty., 450 U.S. 464, 475
(1981) (plurality); see also id. at 480 n.10 (Stewart, J., concurring) (rejecting
argument that the statute was “overinclusive because it does not allow a defense
that contraceptives were used, or that procreation was for some other reason
impossible,” because, inter alia, “‘a statute recognizing [such defenses] would
encounter difficult if not impossible problems of proof™).
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stated justifications for the statute,” 699 F. Supp. 2d at 388, is of little moment.
Simply put, this Court’s review of DOMA’s rationality is not limited to
“explanations ... that may be offered by litigants or other courts.” Kadrmas v.
Dickinson Public Schools, 487 U.S. 450, 463 (1988).

Further, the district court’s assertions that “denying federal recognition to
same-sex marriages ... does nothing to promote stability in heterosexual
parenting,” and that “denying marriage-based benefits to same-sex spouses
certainly bears no reasonable relation to any interest the government might have in
making heterosexual marriages mores secure,” 699 F. Supp. 2d at 389, reflect a
fundamental misunderstanding of settled principles of rational-basis review. There
can be little doubt that providing federal recognition and benefits to committed
opposite-sex couples makes those potentially procreative relationships more
stable, and by doing so promotes society’s interest in responsible procreation and
childrearing. See, e.g., Wendy D. Manning et al., The Relative Stability of
Cohabiting and Marital Unions for Children, 23 Population Res. & Pol’y Rev.
135, 136 (2004) (“A well-known difference between cohabitation and marriage is
that cohabiting unions are generally quite short-lived.”)."" And under Johnson and

other controlling Supreme Court authorities, the relevant inquiry is not, as the

! Contrary to the district court’s assertion, providing recognition and benefits to
opposite-sex couples furthers this vital societal interest directly, not “by punishing
same-sex couples who exercise their rights under state law.” 699 F. Supp. 2d at
3809.
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district court would apparently have it, whether denying federal recognition and
benefits to include same-sex couples is necessary to promote society’s interest in
responsible procreation and childrearing, but rather is whether providing such
recognition and benefits to committed opposite-sex relationships furthers interests
that would not be furthered, or would not be furthered to the same degree, by
recognizing same-sex relationships as marriages. See, e.g., Andersen, 138 P.3d at
984; Morrison, 821 N.E.2d at 23. And as demonstrated above, the answer to this
inquiry is clear.

The district court’s failure to “discern a means by which the federal
government’s denial of benefits to same-sex spouses might encourage homosexual
people to marry members of the opposite sex,” 699 F. Supp. 2d at 389, is even
further afield. Marriage has always been uniquely concerned with steering
potentially procreative sexual conduct into stable marital relationships. Its
rationality in no way depends on its also steering those not inclined to engage in
such conduct into such relationships.

4. In short, the district court’s superficial analysis does not begin to
undermine the rational relationship between the traditional definition of marriage
codified by DOMA and society’s vital interest in responsible procreation and

childrearing.
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CONCLUSION

For the forgoing reasons, Amici respectfully request that this Court reverse
the district court’s judgments.

Respectfully submitted,
this 27th day of January 2011

s/ David Austin R. Nimocks
David Austin R. Nimocks
Attorney for Amici
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IN TEE UNITED STATES COURT Or APPEALS
FOR THE NIWTH CIRCUIT

ARTHUR EBRIMNO SMELT, ec al.
Flaintiffs-Appellants,

V.

COUNTY OF ORAMGE, =t al.
Defendants-Agpellees.

ON APPERL FROM TEE WWITED STATES DISTRICT COURT
FOE THEE CENTRAL DISTRICT OF CALIFGRNEA

BRIEF FOR APPELLEE UNITEC STATES

STATEMENT OF JURISDICTION

Plaintiffs in this case contend, among other things, thag
Sectians 2 and 3 of the Tefense of Marriage Act [(“LDOMA"] wviclate
the federal constituticn. The district court had statuteory
jurigdicticn under 26 U.S.C. § 1331 but, as explained below,
pisintiffa rack slanding Lo challenge Sectian 2 of DOMA.

ar Jurme 16, 2085, the diecrict court abstained frem deciding
plaintiffs’ constituticongl challenges to various provisicns of
state law, held that plaintiffs lack standing to challenge
Secticn 2 of DOMA, and upheld the constitutionality of Section 3
of DOMA. E.R. L&, On July 7, 2805, plaintiffs filed a cimely
rorice of appeal. See Z.R. 14 (docket number 12%). This Jourt

hag jurisdiction urnder 28 U.5.C. § 13%51.

Date Filed: 01/27/2011  Entry ID: 5522093

QUESTIONS PRESENTED

1. 3estien 2 of DOMA provigee that ne state shall be
regquired te give effect to a eame-eex marriage recognized in any
other state. Flaintiffas are a same-sex couple who allege &
desire to marry in California, but who allege ne present or
future cennectien with any orther state. The first gquestion
presented is whether the district court correctly held that
plaintiffs lack standing to challenge Secticn 2.

2. Section 3 of DOMA codifies, for purpeses of federal law,
the traditional definition of marriage 2= the unicn of ons man
and one weman. The second question presented is whether the
district court correctly held that Secticn 3 is consistent with
the Fifth Amendment.

The United States takes no peditien on whether the district
colrt properly apb&tained from deciding plaintiffg’ challenges to
various provisions of California law.

STATEMENT OF THE CASE

Plaintiffs, twoe males, wish to marry each cther in
California and to obtain the berefits afforded to married couples
under California and federal law. In this acticr, plaintiffs
raige constitutional challenges to NOMA and to various provisiohs
of Czlifernia law defining marriage as the union of one mén and
one woman. The district court abstained from deciding

plaintiff=’ challenges te Califernia law, held that plaintiffs

lack standing te challenge Section 2 of DOMA, and upheld the
censtituticrnality of Secticn 3 of DOMA.

. Statutery and Epactment Background

1. In -32&, Congress 2nacted the Ogfenge of mMarriage Act
["DOMA" ) by overwhelming majorities in beth Heuses, and Presidenc
Clinten =igned it inta law. Zub. L. No. 104-1%5, 110 Skab. 241%
(1998} . G&Secticn 2 cof DOMA addresses whether cne state must give
effect tc same-sex marriages recognized oy ancther state.
Specifically, it provides that no state “shall be required ke
aive effect to any public act, record, or Judicial proceeding of
any other State * * ¢ respecting a relaticnship between perscns
of the same mex that ia treated ag a marriage under the laws cf
such other state.” 2B U.3.0. § 1738C Secticn 3 of DOMA defines
the —erms "marriage” and “spouse® Ior purpcses of federal law.
Specifieally. it provides:

on determining the meaning of any Act of Congress, or

of sny ruling, requlaticn, or interpretaticn of the

varicus adminietrative bureaus and agenciea of the

Jnited Stakes, the word *marriage® means only a legal

upion between cne man and cne woman as hushand and

wife, and the word “spouse” refers only to & person of

the opposite sex who is & husbang or a wife.
16050 §7.

2. The House Judiciary Commibtee igsued a report explaining
the background and purposes of DOMA. As the Committee explained,
DOMM wag & Qirect response to Bgehr v. Lewin, 852 P.2d 44 (Haw.

1853), in which & pluraliry of the Hawail Supreme Court concluded

that the definiticn of marrziage under Hawalil law, as the unicn cf

ane man and ong woman, might warrant heightened scrubiny under
the ptate congtitution. H.R. Rep. No. 1lD4-664, at 2, repripted
in 1996 U.S.C.C.A.N. 2905, 290s. T responge, Congress =aought
bpth to “pregervel] each State’s ability to decide* what should
constitute a marriage under its awn laws and to “layll down clear
rules” regsrding what songtitutes a marriage for purposes of
federal law. Id. Congress taug snacted Seckion 2 of DOMA
pursuant to its “expregy grant of authority,* under the Full
Faith and Credit ©lause, *to prescribe the effect that puklic
acts, records, and proceedings from ons State shall have in
sister States.” Id. at 25, reprinted ip 1996 U.5.C.C.R.HM. at
2%39. n Section 3 of DOMA, Congress codified, for purposes of
federal law, the definitiorn of marriage in “the standazd law
dictionary.* Id. at 31, reprinted in 1998 U.$.C.C.R.N. at 2935
[eiting Black's Law Dictlionary 372 (6th ed. 14500 ) .

In explaining why Congress chose to limit federal marital
benefits Lo apposite-sex couples, the House Judiciary Committee
stressed the link between traditional cpposite-sex marriage znd
procreation. According to the Committee, society “recoghizes the
instituticn of marriage® in order to encourage “responsible
srocreation and child-rearing.” Xd. at 12-13, reprinted iy 19936
U.B.C.C.AN. ab 2%16-17 Congress thus agreed with the Supreme
Court that "‘no legislation can be supposed mere wholesems and
pmegeggavy * * ® thap that which seeks to establish [government]

on the basis of the idea of the family, as consisting in and

+ Addendum 3




Case: 10-2204 Document: 00116163837 Page

spranging from the union for life of cne man and cne woman. ™
Id. at 12, reprianted ip 19%6 U.S5.C.C.A.N. at 221§ iguoting Murphy
¥. Bamsey, 114 U.S5. 15, 45 (1885)}}. The Committee elaborated:
"“Why is marriage our most universal social institution, found
prominencly in virtually every known 2ociety? Much of the answer
lies in the irreplaceable role that marriage plays in
childrearing and in gengraticnal contimaxty.” Id. at 12-14,
reprinted in 1996 U.5.C.C.A.N. ak 28917-18. Tn discussing ZOMA
Precident Clinton similarly reascned that “marriage is an
institution bstwesn a man and a woman, that among other things,
is used to bring children inte the world.” 32 Weekly Comp. Pres.
Dac. %33 [May 23, 1556).

B. Facte and Proceedings

1. Plainciffs, ARrcbur Brunge Sme’t and Christopher Dawvid
Hammer, have stipulated that each ™is an adult male degiring and
intending to enter into a civil marriage with each other and in
the State of California.” E.R. 51. In Pebruary and March 2004,
plaintiffe "applied for a marriage ticense from the County Clerk,
Orange County, Califernia,* but the Clerk cn koth occasicns
“refused to issus a mavyiage license because Plaintiffs are of
the =ame gender.” E.R. 51-52. PFlaintiffs “received a
Declaration of Domestic Partnership from the State of Califernia
dated January 10, zoo0.* E.R. E2.

2. Plaintiffs filed this lawsult against several California

and Orange County agencies and cificals. Plaintiffs raised

Date Filed: 01/27/2011  Entry ID: 5522093

varicus state and federal constituticnal challenges to Secticns
100, 301, and 308.5 of the California Family Code, which define
marriage as exclusively a relationship between one man and cne
woman, E.R. 17.! Plaintitts alsg raised federal constitutCional
challenges to Sections 2 and 3 of DOMA, and the United States
intervened to defend those provisions. E.R. 17-18. 1he parties
filed cross-mozions for summary judgment, and the California

defendants alternatively sought shatenticn under Railroad

ommiggicn v. Pullman Co., 312 0.5, 495 (1541), and its progeny.

3. On June 1§, 2005, the digtrict court issued the order

under review in thas appeal. The court made three distinct legal
rlings.

Firsc, the district court abstained from addressing the
plainciffs’ state and federal constituticnal challenges to
Sections 306G, 301, and 308.5 of the Califtornia Marriage Code.

The court reascned that Pullman abstenticn was appropriate
because the treatment of same-sex couples under state law is a
“sersitive ares of secial policy”; because Che inwalidation of

Secbiong 200, 201, and 30B.5 under the state consritutiom would

cbviate any need to defermine whether those provisions are

! gection 3CC provides in pertinent part that marriage "is
a perszonal relaticn arising gut of a civil contract betwsen a man
and a woman.® Eecticn 301 provides that “[aln unmarried male of
the age of 15 years or older, and not otherwise disguaiified. aad
an unmsrried female of the age of 1d years or older, and not
stherwise disqualified, are capable of consenting o and
consummating marriage.” Section 3038.5 provides that “[olaly
marriace becween & man and a woman is wvalid or recognized in
California.”

coneistent with the federal Conetituticn; and pecause the proper
resolution of the state censtitutional challenges to Secticns
300, 301, and 305.5 remains uncertain. B.R. 23-28.°

Second, the district court held that plaintiffa lack Article
III standing te challebge Section 2 of DOMA.  The court reasecned
that plaintiffe “nave not shown what 'indury in fagt' they have

suffered as a result* ef Section 2.* FE.R. 25. A4s the court
explained, altnough plaintiffs allege a desire to marry each
cther in Califernia, they allege neither a desire “to get married
+ + r plogpwhere and attempt te have the marriage recognized in
Califernia” nor a desire “ro sesk recognition of their eventual
Califernla marriage in another state.” E.R. 3D.

Toird, the court held that Section 3 of DOMA is congistent
witn due process and egual protection pringciples embodied in che
Fifth amendment. Thne district court declined to give hinding
affect to the Suprems Court’'s dismissal for want of a substantial
federal gueation in RPaker v, Helson, 409 U.S. E10 {1572), waicn
rejected due process and egual protecticn challenges to Minnesota
statutes prohibiting same-sex marriage. E.R. 31-35.

Monetneless, the court held that heightensd equal protecticn

scrutiny would be inappropriate because classifizatlons based on

homosexuality are neither suspect nor gquasi-suspect for equal

* as the district court explained, a state trial court
judge has held that these provisicns of state law wviolate the
state cenatitution See Marrimge Casgs, MNo. 46335, 2005 WL 583129
{fal. fSupericr March 14, 2005). That decision remains pending on
appea’ in the state courts

protection purpsses (E.R. 36-33) and becsuse DomMa makes no

classification pased on sex {E.R. 38-41}. The court further held

that heightened due process scrutiny would be insppropriate
because there is no fundamental right to sams-sex marriege. E.R.

41-45, Ag the court explained, until 2003, "marriage in the

United States uniformly had been an unicn of twoe pecple of the
ocppogite sex,* and a different definiticn “ouly recognized in
Massachusetts and for less chan tweo years canncot be said to be
‘deeply reocoted in chis Mation’s history and traditicm.’” E.R. 44

{citaticns omitted). Finally, applying raticnal-basis review.

the district cour:t upheld Section 3 as rationally related to the
legitimate government interesc in encouraging “the stability and
legitimacy of what wmay reaserably be viewed as the optimal unien
ior procreating and rearing children by beth biclegicel parents.”

E.E. 45.7

? The district court certified its rulings with respect to
DOMA @8 2 fimal judgment under Fed. R. Civ. P. S4ibl. E.R. 47-43
& m.25. We do uot believe that this certification was ngees=ary
to crearte appellare jurisdicrion under 28 U.8.C. § 1251. The
distries court definizively rejected plaintiffs' constituticoal
challenges to Seccion 2 of DOMA on standing grounds, and it
definitively rejected plaintiffs’ constituticnal challenges to
Section 3 of TOMA on the mezits. Moreover, the district court's
decision te apply Pullman abstenbion Lo the constitutienal
rhallenges to the California Pamily Code was itsell & final
regolution of those claime for purposes of appellate
jurisdicticn. See, g.g., Porter v. Jopes, 318 F.2d 483, 483 (5th
rir. 2923} idecision to abstain under Pullmen is “final® under §
1291 and ccllateral order doctrine!; Copfederated Jalish v,
Simonich, 29 F . 3d 1396, 1407 (%th {ir. 19394} (sams;. Becsuse the
district courk’s June 16 decisicn thus finally resolved all
zlaims against all defendants, this appeal does not present any
of the guesticns of appellate jurisdiction that can arise when a
discrict court entera a *final judgment as tao * * * fewer than
all of the claims or parties"™ (Fed. R. Civ. P. S4(bB)].
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SUMMARY OF RRGUMENT

I. The district court correetly held that plaintiffs lack
standing to challenge Secticn 2 of DOMA.  That provieion
addresses the extent to which one state muet give effect to same-
sex marriages recognized in another state. It has no impact
whatsoever on plaintiffs, who allege only the desirs to wmacry
each other in California.

II. The district ¢ourt gerrectly held thac Section 3 of
DoMpA doss nol wiclate cthe Fiftn Amengmenc. Section 3 merely
codifies, for purposes of federal law, the longstanding,
craditiconal, and nearly universzal definition of marriage as the
union of one man and cne woman.

laintiffe’ due process and egual protection challenges to
Zection 3 ére foreclosed by binding Suprems Court precedent. In
a Jigmissal for want of a substantial federal gquestion, which
aperares as a judgment on the merits, the Supreme Court has
rejected Fourteenth Amendment due procese and equal pratection
challengee to state statutes prohibiting same-gex marriage.
Morsover, this Court has held that decision to be binding in a
caze addressing Fifth Amendment due process and egual protection
cha’lenges to a federal-law dsfinition of marriage as limited to
unigns ot cne man and cne woman. Those precedents alons should
be dispocsitive.

In any event, the district court correctly upheld Sectiom 2

under rational-kasis review. Because DOMA neither impinges on
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any [undamental right nor makes any suspect classification, it is
properly subject only to rational-basis review. Undesr that
highly deferential standard, Section 3 is ceonetitutional because
it furthers the plainly legitimate end of encouraging what
Cangress could reascnably view as thes optimal human relaticnships
for procreation and child rearing.

III. If it reaches the merits of plaintiffs’ challenge to
Section 2 of DOMA, the Ceurt snould uphold that provigicn as a
valid erercise of Congress‘s power, under the Full Faitn and
Cradit Clauss, to pressribe the effect of one state's acts in the
other states. In recognizing the power of the states to apply
their own marriage laws in the face of anocher state’s owpesing
position, Congress was merely cenfirming longstanding conflict
of-law principles in che walid exercise of its express power Lo
prescribe the sffect of one state's laws in ancther state.

STANDARD QF HREVIEW
Thiz Courc reviews a grant of summary judgment de nowvo. See

Uniced States v, 154 Watches, More or Less Bearing a Registergd

Trademark of Guess?, Inc., 366 F.3d 767, 770 {9ch Jir. 206G4).

10

ARGUMENT

I. Plaintiffs Lack Standing To Challenge Section 2 QF DOMA

The power of federal courts extends only to “Casss” and
"Controversies.” See U.S. Const. Ark. III, § Z. To establish a
case or controwversy under Rrticle III, a plaintiff must establisb
the “irreducikle constitutional minimum of standing™: firpat,
that the plaintiff has suffered an “"injury in fact”; secocnd, thac
the injury is "“fairly traceable® to the challeanged statute or
conduct; and third, that the injury would be “redressable” by

decisicn for the plaintiff. See, e.g., Steel Co. v, Cirdzens for

a Better Enviroamens, 323 U.5. 83, 102-0¢ (1938}, Lujan wv.
Defenderg of Wildlife, 504 .S, 555, B60-&1 (1892). The injury
in fact mast be “conorete” as opposed to “abstract,” and must
also be “astual” or “imminent® ag opposed to “conjectural” or
“hypothetical.” See, e.q., Lujan, 504 B.5. at 550; Whitmers v,
Arkgnsas, 49% G.5. 148, 155 (1%%0). It is the *plaintiff’s

burden to establish standing,” Priends of the karth, Tneo. .

Laidlaw Bowvti. Servs., 328 U.3. 147, 190 (2000}, and each of its
elements must be “supporked in the same way as any other matter
on which the plaintiff bears the burden of proof.* Lujan, 504
0.5, at 5e0.,

The district court corrsctly held that plainziffs lack
standing to challenge Section 2 of DOMa. That provision confiirms
that ane state need act recoenize same-sex marriages that ancther

state may choose To recognizs. 22 2B U.5.C. § 172BC.

11

?laintiffs have neither alleged ncr introduced any Summary-
Jjudgment evidence that this provigion causes thewn any actual or
immirent injury. To the contrary, plaintiffs allegs only that
they desire and intend “ko enter into a civil marriage with each
other in the State of California.” B.R. 51. As the district
court explained, plainciffe "de not claim to have plans or a
desire to get rmarried in [another state] * * * and attempt To
have the marriage recognized in Califoerria,” and alsc “do not
claim to have plans to seek recognition of their Califcraia
marriage in another state * E.R. 30. Ahsent any desire to
cbtain a same-sex marriage in one dtakte and to compel its
recogniticn ia aacther, pleintiffs caanet show that Section 2
impacts them in any way. The district court thus correctly
concluded that plainkiffs "bawve not chown what 'injury in fack’
they have suffered &g & result® of Sectien 2. E.R. 29.°
II. Section 3 of DOMA Does Net ¥islate The Fifth Amendment
Secticn 3 merely codifies, for purposes of federal law, the
longstanding, traditicnal, and pearly universal definition of
marriage as the union of cne man and one woman., See 1 U.5.C. F

7. Ag far as we know, every court to address the question —

1 4e do not dispute plaintiffs’ estanding to challenge the
constitutionality of Section 3 of DOMA.  Plaintiffs have alleged
a present desire and iptention to marry each other in California.
E.R. 51. If plaintiffs were to succeed on their challenges to
the California Family Code and to Section 3, they then could
marry eact pthier and cbtain the benefits afforded to marrzed
couples under state and federal law respectively. Accordingly,
plaintiffe have alleged concrete injuries fairly traceable o the
California Farily Code and to Section 3, whick would be redressed

by a decision in their favor.
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inclﬁding the Suprems Court and this Court — has rejecred federal
constitutional challenges to that traditiconal definition af
marriage., See, s=.a., Baker v. Nelsan, 409 U.5. 810 (1571);
Lofton v, Becretary of Dep't of Children & Fami Seyva., 3%58
F.34 804, 811-27 {1lth Cir, 2004); Adams v, Howerton, €73 F.24
1036, 1041-43 {9th Cir. 1983); Mocgonnell w. Nooner, 547 F.2d 54,
55-5§ {8ch Cir. 1%78) f{per curiam); Wilson wv. Ake, 354 F. Supp.
24 1294, 1304-0% {M.D. Fla, 2005); In re ®andu, 315 B.R. 123,
138-49 {Bankr. W. D, Wash. 2004); Lewis . Harris, B75 A.2d 253
{N.J. Super. A.D. 200%); Standhardc v. Superior Ceourt, 77 P.34
451, d455-60, 464-65 {Ariz. Cb. App. 2003); Dean v. Distrigk of
Coluahia, 653 A.2d 307, 331-33, 352-84 (D.C. 1935); gashr w.

Lewin, 8%2 P.2d 44, 55-57 {(Haw. 19%3); Singer v, Haya, 522 P.2d

1187, 118%-%7 {Wash. Ct. App. 1374); Joneg v, Hallahan, 501
£.W.2d Sa8, 585-3C (Ky. 1373); Baker v. lgon, 21%1 N_W_2d 185,
185-87 [Minn. 1571), appeal dismissed, 40% U.S. §iC [1372).
This Court should de the same.
A. Flaintiffs’ Cleims hre Foreclosed By Hinding Precedent
To resclve plaintiffs' due process and equal protecticn
challenges to section 3 of DOMA, this Court need Jook no farther
than the binding Suprems Court precedent in Baker v. Welsop.
Although the district court ¢orrectly rejected plaintifrfs: due
procecs and egual protection ghallenges, it gave no sound reason

for tresting Baker as less than dispositive on those points.
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1. In Baker, the Minnessta Supreme Court rejected the
contention that & state statute limiting marriage Lo one man and
one woman viclated federal due process or equal probtection
principles. The court specifically held that thers is no
*fundamental right" te¢ same-sex marriage, that the traditional
definition of marriage effecrs ne “invidicus discrimination,” and
that the definiticn easily surviwves raticnal-basis rewview, 1921
N.wW.2d at i8&-87. ZInwoking the United States Suprame Court's
then-mandatery appellate jurisdiction, see 2& U.S.C. § 12587(2}
(repealed 1288), a same-sex couple sought review of that decisien
and specifically raised the question whether denial of same-sex
marriage “deprives appellants of their liberty to marcy + » *
without due process of law under the Fourteenth Anendment” ox
“viclates their rigacs under the equal protecticn clause of the
Fourteentn Amendment.” See Jurisdicticnal Statement. Bakerp w.
Nelscn, No. 71-1027, at 3 {attached as aAppendix). The Supreme
Court digmigsed that appeal "for want of a substanzial federal
guesticn.” <402 U0.3. EBlo.

The Supréme Ceurk's dicposition of Baker estapblished a
binding precedent. In Higks v. Miranda, 422 U.5. 332 {1%7%!. the
Supreme Court specifically held that dismissalg *for want of a
subgtantial federal guestion” bind che lower courts. As the
Court explained, such dismissals conszitute a “merits” judgment,
and “‘unless and uncil the Supzeme Court skould instruct

ocherwise, inferior federal ceurts had hest adhere to the view

that *# * * che Courc has branded a guesticn =& unsubstantial.’”

Yd. at 344-45% (citation omitted): see alsg id. at 345 {"the lower

courts are bound by summary decisions by this Court ‘until such
time as the Court informs them that they are not'? (cicacions
omitted}}. Moreover, “dismiggals for want of a substantial
federal question without doubt reject the specific challenges
presented in the statement of jurisdiction.® Mande] v. Bradley,
432 1.5, 173, 176 {1977}. Applying chose principles, chis Court
in rejecting due process and equal protection challenges to the
traditional definition of marriage applicable to federal

immigration statutes, specifically noted that Baker ™ 'operates as

g decigion on the merits. ‘" Adams, €73 F.2d at 103% n.2
{citation omitted); see McConnell, 547 7.2d at 5§ {Baker is
“binding on the lower federal courts”); Bke, 354 7. Supp. 2d at

1304 (Raker is “binding on lower federal courts” and precludes

due process and egual protecticn challenges to Section 3 of
DOMAY ; Morrison w. Sadler, 821 N.E.2d 15, 15 {Ind. App. 2005
{"There is binding Urited States Supreme Court precedent
indicaring that state bans on same-sex marriage do not wviolate

the United States Constitution.” {citing Bakez]].

2. Baker has not been ocverriled or undermined by
intervening precadent., Tn particular, it is Fully consistent
with beth Lawrence v. Texag, 539 U.5. 558 (2003}, and Eomer v.

Evans, 517 U.S. 620 [19%6).

15

In Lawrenpce, the Suprems Court held that the government
cannat criminalize pravate, consensual, adult homosexual sodomy.
In doing so, hgwever, the Court expressly declined to address the
guestion “whether the governmert must give fermal recognition to
any relaticnship that homosexual persons seek to enter.” 53%
1.8, at 57&. As the Eleventk Circuit has exzlained, in helding
that a state may consktitutionally prohibit homosexusls fram
adepting children, Lawrence simply does not address “the
affirmative right to receive cfficial and public recognition® for
a personal relationship. Loftpn, 258 F.34 at 817. An Arizana
intermediate appellate court, in upholding a traditional
definition of marriage against due process and equal protection
challenges, has likewise concluded that Lawrence °did not = * =
address aame-sex marriages.* See Stapgharde, 77 F.3d at $56-57.
And a federal district ceurt, in upholding Sectiorn 3 of DoMA
against due process and egual protection challenges, has
concluded, for Lhe same reason, that “Lawrence does not 2lter the
dispositive sffect of Baker.” gSee pxe, 354 F. Supp. 28 at 1395.

Because Baker specifically resolved dus process and equal

protection challenges to the traditicnal definition of marriage,
and because Lawrence expressly declined te address any guestion
regarding marriage, Baker remains the governing precedent wikth
respect to marriage

Romer iz eimilarly unhelpful to plaintiffs. In Romer, the

Supreme Ccurt applied rational-basis review te invalidate an
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*unprecedented” state constitutional amendment that barred
hompgexualg from geeking any protection under any state or local
anti-discriminaticn statute or ordinance. See 517 .5, at 633,
Bzcause Reomer invelved no substankive due process guesticn at
all, it plainly dees not undermine the due process holding of
Baker. Because Romer applied raticnal-basis review, it plainly
does not support the applicaticn of heightened equal procection
scrutiny. And pecause Ramer did not invelws a Sstatute
specifically related to marriage, the Suprems Court had no
occasion to consider, and did not ¢ensider, whether a traditicnal
definition of marriage is rationally related to the legitimate
government interest in encouraging respongible “procreation and
rearing of children” (2aker, 191 K.W.2Zd at 186). For all of
these resscns,. Romer haa no significant bearing on the guesticns
resolved in Baker and directly presented here. See, 2.9., Kangdu,
3115 B.R. at 147-48% (“DOMA is not so exceptional and unduly broad
as to render * * 4 its enactment ‘inexplicable by anything but

animus’ towards same-sex couples* {quoeting and distinguishing

Rpmer, S17¥ U5, at &34} SBtas Ga-, 77 F.3d at 464-85
(similar}.

3. The district court recognized chat the only possible
gistinctions between this caee and Baker are small ones. As the
court itzelf explained, the "difference ketween DCMA and the
srate statutes in Baker is relatiwvely minor”; the plaintiffs here

"challenge DOMA under the same constitutional principles
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presented in Baker®; and the “governmental interests* asserted in
gupport o:f the traditional definiticn of marriage contained in
—he Minnesota marriage statutes and in 0OMR “may be similar.”
E.R. 32-33. The district court asserted that it must "reac(h]
the merice* Lo the extent of determining "whether these
differences have constituticnal significance.” E.R. 33. We
agree with that proposition, Howsver, examining the poasible
distincticns between thig caee and Baker iz a far cry Ifrom

deciding this rvase as if Baker were not itselif a binding

precedent. For the reasons set forth above, the district court
erred to the extent that it underteck to do the latter.

The asserted distinetisons between this case and Bsker are
all conatituticnally immaterial. First, Baker wae decided under
the Fourteenth Amendment [which applies to the states], whereas
thie case i=z governed by the Fifth Amendment (which appliea to
che federal government). However, there is no textual or
structural difference between the dus process clauses in each
amendment, which obvicualy must be construed ir pari materis.
mnd although the Fifth Amendment by its terms con-ains no egual
protection clause, the Supreme Court has long held that identical
equal protection principles constrain state and federal action

respectively, See, g.9., Adarand LeECtructore, Inc. v, Peng, 518

7.E. 200, 217-18 (19%5); Boiling w. Sharpe, 347 U.S. 457 {1954} .

Second, as the diastriet court noted, the guestion of “"allocating

benefita" i argquably different from the guestion of “sznctifying

18

a4 relaticrship® (E.R. 33}. FHowever, the state licensing staturte
upheld in Baker, in defining marriage for state-law purposes as
the union cof one man and cne woman, hoth declined to recognize
same-sex marriage and declined to extend to same-szex couples any
of the penefits afforded to married couplss under state law. If
that is constituticnal, as the Supreme Court held ir Baker, then
it is a fortiori constitutional for the federal government, which
desa not provide marriage licenses ak all, but which does provide
married couples with certain benefits, to adopt the identical

definition of marriage for federal-law purposes. Third, the

digtrigt gourt ngted that COMA "is a relatively new law
reflecting new interests and its own legislatiwve history.” E.R.
33, Wone of those observations undercuts DOMA: the age of a law
has no relevance to its validity; the interests asserted in
support of DOMA are identical o those held constitutionally

sufficient in Baker. compare E.R. Rep. Wo. 104-664 ab 13,

reprinted in 1996 U.5.C . C.A.N. at 13 (DOMA definition of marriage
asgka to enccurage responsiSle "procreation and ¢hild-rearing®)
witn Baker, 191 N.W.2d at 164 (Minnesota definition of marriage
rationally related to legitimate government inkterest in
“procreatiorn and rearing of c¢hildren”); ard, in anvy svent,
legislative history and actual motivaticn are of no moment in
cenducting raticnal-basia review, as that level of scrutiny
“pever reguirels] a legislature to articulate its reascns foT

enacting & statute,” making it "entirely irrelevant for

15

censtituticnal purpcses whether the conceived reascn for the
challenged digtingticn actually motivated the legislature.™ FCO
v. HBeach Commynications, SC08 1.5, 307, 315 (1223).

For all of these reasorns, the merits ruling by the Supreme
Court in Baker v. Nelson foreclocses the due process and egqual
protection claims asserted here by plaintiffs.

8. DOMA Ia Cemgtitutional In Any Event

CoMA iz clearly constitutional even apart from the binding
precedential effect of Baker. Under settled principles, most due
process and equal pratection claims are subject to raticnal-basis
review, under which a challenged statute will be upheld “as long
ag 1t bearks a ratiopnal relatien to a legitimate state interagt.”

Sguaw Valley Dew. Co. w. Goldberg, 375 F.3d 936, %54 (9th Cir.

2004) (equél pretection) ; see Richardson w. Cigy & County of
Honelyly, 12¢ P.3d 1158, 1182 {9th Cir. 1997) [due progess).
only if a statute implicates a “fundamental right* eor makes a
"guspect clagsificacien” is more heightened scrutiny appropriate.

fes=, £.9., Matigpal 2gg'r for Advancement of Poychognalydig v.

Califeornia B P gl . 22B F.3d 1043, 1048 (8th cir
2000) . Ac the distriet court correctly conciuded, DOMA does not
impinge upon any fundamentai right, makes no suspect

classification, and easily satisfies rational-basis sorutiny.
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1. DOMA Doas Mot Impinge Upon Any Fundamentsl Right

The Due Procass Clause affords cubstantive protection only
te those “fundamental® rights that are, “cbjectively, deeply
rooted in this Naticn's history and kradition, and implicit in
the concept of ordsred licerty.” HWaghington w, Glugg Eg, 521
T.§. 702, 720-21 (1997} (citations and internal quotation marks
cmitted}; see Christy w. Hcdel, 857 F.2d 1324, 1330 {stk Tirc
198E8}. The right te marry gualifies as *[undamental” under these
standards. Zablocki v, zedbail, 433 U.S. 374, 3g3-g7 {1378).
That right dees not, however, encempass the right to marry
agmecne of the same sex. 2As the district geourt explained, while
it “is undisputed there is a fundamental right to marry,” the
*history and traditicn of the lasc fifty yesrs have not shown the
definition of marriage to include a union of bwo pecple
regardless of their sex.* E.R. 41, 414,

The Supreme Court has mandated extreme cauticn in elevating
liberty interests to the status of fundamental constitubicnal
rights. As the Couzt explained in CGlucksperg, in helding that
there is ne fundamental right to physician-assisted auicide:

By extending constituticnal protecticon ko an aggected

right or liberty interest, we, to a great extent, place

the matter outside the arena of public debate and

legislative acrion. We must therefore exercise the

utmost care whenewver we are asked to break new ground

in this field, lest the liberty protected by the Due

Irocess Clause be subtly transformed inte the policy
preferences of the Members of this Court.

21
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521 U.8. at 72D (citaktiocns omitted); see Christy, B57 F.2d at
133C [noting "“Supreme Court's admeoniticn that we exercise

reatraint® in creating fundamental rights).

ks part of thia “restraint,” Gluckaberg reguires a “careful
description® of the alleged right, in specific as opposed to

general terms, before determining whether it ia fundamental. Sese
521 U.5. at ¥21. For example, in Gluckabere itaelf, the asasrted
right was not properly charscterized generally as a “right to
die,” bur rather ag a *right to commit suicide which itsgelf
includes a right te assistance in doing so.” See id. at 722-23.
Similarly, in Eeno v. Flores, 507 U.S. 252 (15%3), the Supreme
Court rejected an invitartion to characterize the asserted richt
as “freedom from physical restraint,* and ingtead characterized
it as "the alleged right of a child whe has ne svailable parent,

£loge relative, or leg9al guardian, and for whem the government is

responsible, to pe placed in the custody of & willing-and-able

private custodian rather thsn of a government-operated or

goverrment-selected child-¢arse instituticn.” See id. at 202,

tee alse Cog v, City of Tafayette, Ind., 377 F.3d4 757, 769 (7th

Cir. Z004) {a 'careful description’ of the assgerted right must be
one that is specific and coencrete, one that aveids sweeping
abstractions and generalities”]. Once this specific, “careful
description® is reached, Che court can proceed to determins
whether the asserted right is fundamental. See Glucksberg, 521

.5, atb 720-21.

22

Carefully described, the right at issue here is not merely
the right to marry, but an asserted right to marry someane of the
Same =ex &z the discrict ecourt Cnrrectiy concluded (E.R. 45),
that asserted right is far from “fundamental,® as there is no
widespread or lengatanding history or tradition of same-sex
marriage, in this country or elsewhere. gae, g.4., Ake, 384 F.
supp. 2d at 1306 ("no federal court has recognized thst this
right [to marry] includes the right to marry a perscn of the same
sex”); Kandu, 315 B.E. at 140 (“there is no hasis for this Courc
te unilaterally determine at this time that there iz a
fandamental right to marcy sowesns of the same sex”); St ard
77 F.3id at 433-60 (no fundamental right to same sex marriagel.

The traditicnal understanding of marriags as the unien of
cne man and eneg woman iz deeply rooted in Western history. A=
this Court explained in Adams, in holding (pre-DOMA} that federal
immigration statutes implicitly incorporated the traditional
definition of marriage, “ft]he term ‘marriage’ ordinarily
contemgp.ates a re:aticnship petween a man and a woman.* 673 F.2d
at 1040; ges Baker, 1%1 WN.W.2d at 185-46; Black’'s Law Dictionary
782 (248 ed. 1910) [(defining marriages as “the civil status of one
man and one woman united in law Eor 1ife”). As the district
ceurt explained, even if one iowks only to the “histery and
tradition of the last fifty years,” there is no support for the
norion that "marriage * * ¥ includels] a union of two people

regardless of their sex.” E.R. 44,

23

Until recently, morecover, no state or foreign country nad

ever permitted same-sex marriages. See IL.R. Rep. No. 104-664, at

3, reprinted in 199 U.5.C.C.A K. at 2907. To tne contrary.
every state but Massacnusetts understands “marriage” in
acaordance With the nistorical practice, and courts repeatedly
nave upneld pronibitions againgt game sSex marriage against due
process attacks, both before and after the enactment of DOMA.
Sge, e.9., Bke, 3534 F. Supp. 2d at 1305-0&; EKandu, 315 B.E. at

138-47; ndnapde, Y P34 at 455-80; Lewis, 575 A.Zd at Z8E-7L;

Dear, 653 A.2d at 331-33; Baker, 191 N.W.2d at 1B&-87.
Occasicnal ¢entrary degiszions guch as Baehr, resting exclusively
on grtate gonstituricnal law, have been promptly overruled by

constitutienal amendment. Ses Haw., Const. Arc. 1, § 23 iratified

MNow. 3, 1882] {"The legislature shall have the power to reserve
marriage to cpposite-sex couples.®): Alaska Const. Art. 1, § 25
{effective Jan. 3, 1899} ("To be wvalid or recogaized in this

Stale, a marriage may exist only between cac man and one
woman. ") . HNumerous other states, concerned about even the
possibility of akberrat:onal decisions such as Bashyp, have
enanrined the tradirienal definition of marriage within their

state conskitubions.®

> ges, a.4., Ark. Const. Amend. 83, § 1 {adopred 2004); Ga.
Const. Art. 1, § 4, § I (ratified 2004); Ky. Const. § 233A
{ratified 2004); La. Const. Art. XII, § =% {approved 2004); Mich.
Cohgt. AYt. 1, § 25 (adopted 2004); Miss. Const. Art. 24, § 2&3n
{approved 20047; Mo, Const. Art. 1, § 33 (adopted 2004); Mont.
Const. Art. XIIL, Sec. 7 {approved Z004); Nev. Cocnst. Ark. 1,
§ 21 (ratified 2002); Narth Dak. Const. Art. XI (approved 2004);
Qhio Const., Rrt. XV, § 11 {effective 2004}, Ckla. Const, Rro. 2,
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Currently, same-dex marriage is permitted enly in
Massachusetts, as a result of a judiecial decision resting
entirely on state conatitutianal provisiens with no exact analeg

in the federal Cornatituticn. Gee Goodridge v. Department of Pub.

Health, 798 N.E.2d 941, 948-49 {Mases. 2003} {stressing that
Massachusetts congtituticn ig "more protective of indiwvidual
liperty and equality than the Pederal Constitution®); see also
Andergen v, King County, Wo. 04-2-04564, 2004 WL 1738447, *12
(Wash. Super. Ct. Aug. 4, 2004) t{holding that probiblition against
same-geX marriage viclates Washington constitution, but declining
Lo entar “spegific remedy” and staying any remedial order pending
appellate review), appeal pendina, No. 75%34-1 {Wask.). The
diztrict court was therefore correct in concluding that *[a]
definition of marriage only reccgnized in Masgachuesette and for
lesg than two years cannot be ssid ta be 'deeply rooted in this
Hation's history and tradition® of the lastc kalf century.* E.R.
44 {gquoting Glucksberg, 521 17.3. at 721).

Morecver, the Supreme Court has defined the right to marry

consistent with traditional understandings. Thus, the Court has

£ 35 (enacted Z004); Cregon Const, Art. XV, § 3a (ratified 2004);
Utah Const. Art. 1, § 29 (adopted 2004;. Litigatien regarding
gome of these amendments is pending in state courts. A federal
court hag held invalid a Nebraska constituticonal amendment, Weh.
Congt., Art. I, § 29, that the court wiewed as much broader than a
ctaters defirition of marriage as being between a man and &
woman. See Citizens for Bgual Protection, Inc. w. Bruning, 368
F. supp. 2d 583, 995 n. 11 (D. Neb. 2005) {*the court need not
decide whether and to what extent Webraska can define or limit
the state’'s statutory definition of marriage”). An appeal of
that decisicn is pending
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repeatedly linzeéd marriage to related righte of procreation.

See, e.g.., Zablocki, 434 U.5. at 2286 [fundamental right to “marry
and raise the ckild in a traditional family sekting®); Lovina v.
W inig, 2ER U. 5. 1, 12 (1%67] [marriage is “"fundamental to our
very existence and survival”): sSkinper w. Oklabgna, 316 U.5. 535
541 (1942} (“Marriage and procreation are fundamental ta the very
existence and survival of the race.®). The Supreme Courkt hasa
also repeatedly enforced traditional restrictions on marriage,
such as age limitaticns and prohibitions against palygamy. Zee,
e.4., Maynard w. 4¥il’, 1%5 U.5. 190, 205 (1BBE}; Revnolds w.
United States, 98 U.5. 145, 166-87 {1878); Gaines w. Relf, 53
U.s. {12 How.) 472, 504 (1851). As Justice Powell explained,
skate regulation nas permissibly "included bans on * *
romosexuality, as well as various preconditicns to marriage.”
Zablocki, 434 U.5. at 39% (concurring cpinion): see Vaugna v,
Lawrenceburs Power Svs.. 26% £.3d 703, 711 (6th Cir. 2001)
(*marriage as 1t was recognized by the ¢ommon law is
constiturionally protecced, but this protection has not been
extended to forms of marziage outside the commen-law tradition®)
[emphasis added) .

Given this widespread tradition against same-sex marriage,
tnere is no basis for courts to enshrine that arrangement in the
Federal Constitution. As the Supreme Court explained in
dluckpbery, substantive due process does not authorize the courts

to *reverse centuries of legal doctrine and practice, and strike
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down the considered policy choice of almost every State.” 521
U.&. ac 723.°%

In any event, unlike the state marriage statutes discussed
abowve, DOMA does not dirsctly or sukstantially interfere with che
ability of anyone to marry the individual of his cr her choice.
Instead, it 2imply indicates how couples who have already married
under the law of a state will be breated for purposes cf federal
law. The Supreme Court has made clear that regulaticns which “do
rot significancly interfere with decisicns to eancer into kthe
rarital relationship® may be upheld w:xthout he:ghtened scrukiny.
Zaklookl, 434 U.%. at 28s. Aceccrdingly, statutes like DOMA,
which merely allarare kenefits and burdens based on marital
status, are routinely subjected only to raticnal-bagis review —
and upheld under that stapndard., fee, g.g., Califanc v. Jobsk
434 U.5. 47, 54 (1977) (loss of federal sorial security henefits
upon marriage does not "interfere with the individual's freedom

o make & decision as important as marriase”); Parks w. Jicy of

HWarner REobins, Ga., 43 F.3d 60%, 614 (1lth Cir. 153%) (city's

¢ Lawrence is not to Lhe conkrary. That cace did not
create any new [undamental rights ac all, as two courts of
appeale already have held. See Myth wv. Frapk, 412 U.8. 808, 817-
18 (7th Cir. 2995} (Lawrepce "d’d not apply the specific method
[the Court] had previcusly created for determining whether a
substantive dus process claim implicated & fundamental right®);
Lofton, 358 F.3d at 815 (*it s a strained and ultimately
incorrect reading of Lawrence to interpret it to announce a naw
fundamental right-), & forricys, Lawrence - which expressly
refused to consider *whether the gowvernment must give formal
vegognition” to same-gSex relatlcnships {535 U.5. av 578) - did
not greace a fundamental right to same-sex marriage. See, 2.9..
Ake, 354 F. Supp. 2d ab 1306-07,; Kandu, 315 B.R. at 135%-40;
stapdhards, 77 P.3d at 455-57.
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anti nepetism pelicy for supervisory employses does not “create a
direct legal obstacle tnat would prevent sbsolutely a class of
people from marrying, * and cthus does not “directly and
substantially ainterfere wich the right to marry”): ELO.F.5. W
Gardner, %32 F.2d 764, 763 {9th Cir. 1%%3) (same for child-
support obligations that imposed distinet “finangial pressures”

on married individuals); Druker v, Cormissioner, £97 F.2d 45, 52

(2d Cir. 1%32) isame for "marriage penalty” in federal tax codej.
Similarly, DOMA doss not address the question wiether the
plaintifis in this case may marry under the law of Califcrnia or
of any other state,

2. DOMA Does Not Make Any Suspect Clasaification

As the disirict court correctly concluded, DOWA cannot be
subjected to neigntened scrutiny on the theory that it draws any
guspect classificaticn.

Thisz Court squarely has held that nomosexpality is not a

guapect class:fication. fSee High Tech Gays ¥, Defense Tndus.

gsec. Clearance Office, 8%5 F.2d 563%, 571 (9ch Cir. 1982}

{rejecting challergs to palicy of conducting expanded
‘nvestigations of homosexual applicants for security clearances).
More recently, the Elsventh Cirguit observed that all of the
¢ircuits which *have considered the guesrion have declined to
treat homosexuals as a suspect class.” Lofron, 359 F.53d ab BlE
{citing ¢asce from the Fourth, Fifth, Bixth, Seventh, WNinth,

Tentn, District of Columbia, and Federal Clreuitst. Thug, even
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aaguming that statubes with & "disproporticnate effect on
homosexual individuals" (E.R. 37) necessarily discriminate

against homosexuals, bub cof. Washioguon . Davis, 424 7.8, 229

{1976}, DOMA =annok be subjected to heightened scrubiny on kthat
basia.

DoMA also does not diagriminace on che basie of sex. To
begin with, DOMA on its face makes no “derrimental * + +
claaaificaticn[]® that disadvantages either men or women.
Michael M. v. Surmericr Court, 45C U.S5. 464, 478 {1%81)
{plurality]. It cannct be “traced to a ¥ ¥ ¥ purpase” o
digeriminate against either men or women., Personnel Adm'r ¥
Feeney, 442 U.3. 256, 272 (197%). It impases no digparate impact
on men or women as a <lass. And it does not reflect either the
"baggage of sexunal stersobtypes.” gﬂg;;g_g;;, 440 U.E. 26H, 283
{1373), or “stigmatization of women,” Clark w. Arizona
Interschelastic Ase'n, &35 F.2d 1126, 1131 {%cth Cir. 1%82).
Accerdingly, there is no basis for concluding that DOMA
diggriminates on che basis of =ex. See, e.g5.. Ake. 354 F. Supp.
2d at 1307 (“"DOMA does nor discriminate on the basis of sex
because it treats women and men egually.”); Kaadu, 315 3.R. ac
143 {“Women, as memkers of one class, are not being treated
gifferently from men, as members of a different clasa.®).

Loving v. Wirginis, 3BE U.S. 1 {1967}, is not to the
There the Supreme Court rejected a contention that the

conbTary.

assertedly "egual spplication” of a statukte prohibiting
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interracial marriage immunized the statute from strict sc:uCXny.
Bee id. at 8. The Court had little difficulty concluding that
the statute, which applied only ta “interracial marriages
invelving white persons,” was “designed to maintain whice
Supremacy® and therefore uncongtitucional Id. ac 11. HNo
comparable purpose is present here, for DOMA doss not seek in any
way to advance the “supremacy” of men over women, or of woemen
over men. Thus, in rejecting egual protection challenges te the
traditional definition of marriage, numerous courts have held
that Lowving has no bearing on the questien presented. See, g.4.,

Baker w. sState, 744 A.2d at 880 n.13 {rejecting claim that

“defining marriage as the vnicn of ope man and one woman

discriminates on the basia of sex”); nger, 522 P.2d at 11591-92;
Baker w. Nelacpn, 191 N.W.=2d at 187; gee alse Dean, &53 A 2d akt

362-63 & n.2 [(Stsadman, A.J.. cegourring) ("It ceems to me Eo
stretch the concept of gender discriminakion to assert that it
appliss to treatment of same-sex couples differently from
oppagite-ses couples. ). The districc court was therefore
corzect to reject “(pllaintiffs' Loving analcgy.-* E.R. 4GC.

3. DOMA Easily Satisfies Ratiomal-Bapia Reviaw

Becouse DOMA pneither burdens fundamental rights noer makes
any suspect clagsafication, it is subject only to raticnal-basis
Teview. fSee, e.qg., Glucksberg, 5%1 LU.3. at 73&. A

clagsification satisfies that review if "“there is a ratipnal

relationship between the [challenged goverrnment action] and soms

e

legitimate goveramental purpose.” Heller w. Doe, 50% U.5. 31z
(1983) .

The Suprems Court described raticnal-basis review

gxhauetively in Heller. Such review “is net a license for courts
to juadge the wisdom, fairness, or logiec of legislative choicea.”
Id. at 219. Legislative <¢lassificaticns are “accorded a strong
presumpticn of wvalidity.” Id. The legislature “need noc
actually articulate at any time the purpose or rationale
supporting its classification.” 14. at 320; see Dittmap w,
California, 191 F.3d 1020, 1031 (9th Cir. 1998) {9"[ilt is % * *
irrelevant for consticutienal purposes whecher, at the time the
legislature acted, it articulated the ‘conceivable basis’' for the
lemgislaticn®!. Instead, the “classification must be upheld * * *
if there ig any reasonably conceivable state of facts that could
provide a rational basis for the classification.” Heller, 5G9
U.5. ac 320.

Moreover, in conducting zational-basis review, a3
~_egislative choice is not subject to courtroom factfinding and
may be baged on rational apecu.ation unsupperted by evidence or
empirical data.” Id. The persen challenging the classification
nears the “burden * * * to negative every conceiwvable basis which
might support it, waisther or not the basis has a foundation in
the record.” Id. at 320-21. “"Finally, courts are comeslled

unger rational-bagiz review to accept a legislature’s

gensralizatisong even when there is an imperfect (it between means
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and ende.* Id. at %21. Thus, a “classification dees net fa’l
rational-hasis review hecause it is not made with mathematical
nicecty or because in practice it results in some ineguatity.”
Id.

k= this Court has held, = court applying raticnal-besis
review "may even hypathesize the motivations of the state
legislature to find a legitimste obijective promoted by the

provision under attack.” Shaw v. $tate of Or. Duk. Emplovees

Bet. Bd., BB7 F.2d4 947, 948-49 (9th Cir. 1983 [(internal

sucbation marks omicted). Raticnal-kasis analysis is, in short,

"a paradigm of judicial restraint.” FCC v. Beach Communicatzions
Irg., S08 .5, 307, 314 (1993): see Kabawaiolaa w. Norton, 384

F.3G 1271, 1275 (%ch Cir. 2004} (rational-basis standard is

"highly deferenzial®), cert. denied, 125 5. Ct. 2%02 (2005].

Thus, a plaint sgeking te invalidate a statute under the

racional -basis test faces a “heavy burden.® Qizcman, 1%1 P.3d at
1031,

Section 3 of DOMA ie rationally related to at ieast twa
legitinmate government intezests. First, 1t is raticnaliy related
to the legitimate government irterest in encouraging the
development of relaticnships that are optimal for procreation.

As the House Judiciary Committes explained, the benefits and
cbligations of marriage are rooted in “the inescapable fast that

only ktwo people, not three, only a man and & woman, can beget a

child.” H.R. Ren. N¥o. 104-664, &t 13, repr;nted in 1996
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U.5.2.C2.A.N. at 25%17. [Zongress could properly seek Lo encourage
tke creation of stable relationsnips in whick people can securelv
procreatsa.

To this end, marriage historically ras provided an important
legal and normative link between procreation and family
responsibilities. BSaa 1 William Blackstone, Commentaries on tiae
Laws of England 443 {Univ. of Chicage Press 1278) [("The main end
and design of marriage [is] te ascertain and fix upon scme
certain person, to whom the care, the protection, the
maintensnce, and the educarion cof the children should
belong * * *_ *). J{opngress’'s interest in encouraging responaible
procreation is manifestly legitimate. As toe district court
reazoned, “it is a legitimakte interest to encourage the stability
andg legitimacy of what may reascnsbly be viewed as Che sptimal
union for procreating and rearing ¢hlldren By koth kiological
parents." E.R. 4&.

Ia Bdams, this Court upheld under rational-basis review tne
traditional defination of marriage as incorporated intc federal
immig-ation statutes. This Court reasoned that the use of the
craditicnal definition is rational "because homogexyal marriages

never produce offspring, because they are not recognized in mest,

if in any, of the states, or because thev wviglate traditional and
often preveiling sociestal mores.* &73 F.2d at 1043 {emphasis
added). Aeccordingly, this Court concluded thar “Qongress's

decisicn to confer spouse atatus * * # only upon Che parties to
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hetercsexual marriages has s rational basis and therefore
comperts with Ehe dus process c.ause and its equal profectlon
requirements.” See id. at 1042. Of course, this panel is bound
by those determinations.

Other courts have applied the same reascning zo uphold DOMA.

n pke, the district court concluded that DOMA 1s raticnally
related to the legitimate government Interest in encouraging “the
development of relationships thst are cptimal for procreation.”

Zee 354 F. Supp. 2d ak 1308, The Kandu court likewise concluded

char DOMA is rationally related to the same interest. See 315
3.%. at 145 {*a heterosexual union is the anly one that can
naturally produce a child®); gee also Standnardt, 77 P.3d at 462
[upholding traditional definition of marriage under ratienal-
basie review, given “reagonakle[] * * # link between cpposite-sex
marriage, procreatbion, and ghild-rearing”). In shert, Congress
khas an interest in promoling heterosexual marriage because it has
an ingerest in the astable generational continuity of the United
trates. Segg Kapdu, 315 B.R. at 145-46 {"Marriage and procreation
are fundamenta: te the very existence and survival of the ruce.”)
jgquoting Skinngy w. Cklakoma, 316 .9, 335, 541 (1%42])1. The
districr court was therefore correct in reasoning:

Because procreaticn is necessary to perpetuate

humenkingd, encouraging the optimal unicn for

pracreation is a legitimate government interest.

Encouraging the optimal union for rearing children by

both biclesigal parents ia also a legitiwate purpose of
government.

34

E.R. 31. DOMA furthers this interest by adopting the traditionsl
delinition ol marriage [or purposes of [adersl atatutes.

Seccnd, Congress may permissibly decide te epncourage the
creation of stable relatienships chat facilitate not only the
birth, but also the rearing, of children by both of their
biological parents. The Kandu courk also relied on ckis
raticnale in uphoelding DOMA:

Authority exists that the promoticn of marriage to
encourage the maintenance of stable relationships thar
tacilitate to the maximum extent possible the rearing
of children by both of their biglogical parents is a
legitimate congressional concexrm. * * * Ik is within
the province of Conarsss, not the courts, te weigh the
evidaence and legislate on suchk issues, unlese it can be
established that the legislation ie¢ not rationally
elated to & legitimate governmental end.

315 B.R. at 145; see slso Rke, 354 7. Supp. 24 atb 1308 {DOMA
raticnally related teo legitimate government interest in
encouraging relationships that "facilitate the rearing of
children by both their biolegical parents”}. The Eleventh
Circuit has ceoncurred, in upholding Fleorida's prohibition against
adoption by a practicing homosexual. Seg Lefton, 358 F. 3d at

B8 8-1% {"Florida clearly has a legitimake inkterest in encouraging
a stable and nurturing environment for the education and
socialization of its adopted children. = * * [Tlke state has a
legitimacte interest in encouraging this optimal family structure

by seeking to place adoptive children in homes that nave baoth a

mother and fsther.”).
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By incorporating the rraditicnal definition of marriage into
federal statutes, DCMA encolrages the creation of grable families
in which children can ke nurtured by both of their kiclogical
parencs. Congress could legitimstely seek to strengthen that
relationship so as to “unite men and women * * * through the
prolonged period of dependency of & human child” — and thus
facilitate what {ongress reascnably understood to be the “most
durable and effective means of meeting ¢h:ildren’s needs over
time.” See H.R. Rep. Ne. 104-664, at 14 n.30 (citstions
cmitted), reprinted in 1%%§ U.5. 0. C A M. at Z51E.

Under raticnal-bagisg review, it is no wvalid cbjection to
contend that some opposite-sex couples will not procreate (which
makes DOMA arguably overinclusive in irs allocation of federal
marital benefirs), or that many individuals besides biological
parents can raise phildren quite effectively (which makes DOMA
arguably underinclugsive). See, e.q.. Stagdhardr, 77 PF.3d ac 452-
63 {rejecting hoth contentiorns in upholding state statute

limiging marriage to opposibe-cex ccuples); Xabdu, 318 B.R. ac

147 (“that same-sex couples also raise chaldren does not negate
the veascnableness cf the link between cpposite-sex marriage and
child-rearing~}. As explained above, raticnal classifications
cannot be struck down merely because they are to some degree

over- aor under-inclusive. BSee, g£.9., Vance v. Bradley, 440 U.S.

83, 104 {197%), Tc the contrary, in framing any legislatian,

Congress “must necessarily engage in a process of line-drawing,”
<} g
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which “inevitably reguires that scme persons who have an almest
equally strong claim to favored treatment bhe placed on differenc

zides of the line.* United States R.B, Feb . B4. w RFritz, 449

U.S. 166, 173 [1%30) (citation omitted); see Tayler w. ®ancho
Sanca Barbara, 206 P.3d 332, 916 (9th Cir. 2000) (“[E]lven though
the [legislature’s Tine] might be cver and underinclusive on the
margin, legislatures are given leeway under raticmal-basis review
to engage in such line drawing. ).

In sum, it iz beyoend dispute that procreaticn requires one
man and one weman: Congress reasonably concluded thab children
ideally anculd be raised by botk of their biclegical parente; and
DOME 1s raticnally related to Congress’s plainly legitimate
interests in encouraging the optimal social arrangewents fer
procreaticn and childrearing. Under setkled principles of

ratichal-bagis review, nothing mere is required. ZSee, £.9.

Eeller, 50% U.S. at 319-20; Beach Compunications, Inmc., 508 U.5.
at 314-15.7

Y gection 2 of DOMA survives raticonal-basis review [or all
nf the same readona that Secticn 3 does. Moreover, Sectilon 2
also raticnally furthers the legitiwate governmental interest of
protecting the interests of each state in determining and
implementing itg own policy on Bame-sex marriage.
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TIT. Soction 2 of DOMA Ia A Valld Exerciss of Congress's Power
Undey the Full Faith and ¢redit ¢lausa

Tf it reaches the nmerits on this peint, the Court should
coenclude that Secticn 2 of DOMA ig a wvalid exercise of Congress's
power Under the Full Faith and Credit Clause.

A. Zaction 2 Confirme Settlad Confliera Principles

The Full Faith and Credit (lause has never bsen conakbrusd to
reguire the states literally to give effact, in all
circumstances, ko the scatutes or judgments of other staktes,
such g *rigid” enforcement of the Clause, “without regard to the
statute of che forum, would lead to the absard result that,
wherewver the conflict arises, the statute of =ach state must be
enforced in the courts of the other, bubt carnet be in its own.”

Alaska Packers Ass'n v, Industrial Aggident Comm'n, 294 0.5, 532,

547 {15935). Arccordingly, the Clause muat be “interpreted against
tha background of principles developed in international conflicts

law,* Sun 0il Co. v. Wortman, 486 11.5. 717, 723 & n.1 {1988

which do "not reguire a State to apply another States law in
viglatior of its own legitimate public policy,.” Nevada v, 11
440 U.5. 410, %22 (1979). Accord Williame v, North Carolica, 317
.5, 287, 296 {1%42) ["Hor is there any authority which lends
support Ta the view that the full Faith and credit clause compels
the courts of cne vtate to subordinate the local policy of that
state, as respects ita domieiliaries, to the gtatutes of any

otbher sktage.*).

&

For these reasons, the Full Faith and Credit Clause does not
require gtates, within their respective borders, to give effect
te cut-cf-state laws that viclate the Fosrum state’s own laws or
public pelicy, S84, &.9., Facii Aplovers Ins.

Industrial Accident Comm'n, 308 U.5. 453, 501 {183%8) (California
courks need not apply Massachuzstts law of workers compensaticon
to Massachussbbs employes of Massachuserre employer, where that
law was <ontrary to Califernia’s “policy to provide compensation
for emplovess injured in their employment within the state”!; gee
alen Hilkop . Guwot, 159 U.5. 113, 167 (18%5) (™A judgment
affecting the ctatue of persons, such as a decree conlirming or
disenlving 3 marriage, is recognized as valid in every country,
unless contrary te the policy of its own law.®); Bank of pugusta
v. Barle, 28 U_5. {13 Petc.} 51%, 58% (183%] |nhoting the
longstanding conflicts principle that the laws aof one country
"will, by the comity of naticns, be recagnised and executed in
another * * * provided that law was not repughant te the laws or
policy of their own gountry*)

The courts have follawed this principle, merecver, in
relatien to the validity of marriages performed in other states.
Both the First and Eecond Restatements of Conflick of Laws
recognize that a state may refuse to give effect to a warriage,

or to certain incidents of a marriage, that are “sufficisntly

cffensive” to the forum erate’s lsw or publies policy. Zee

Restatement (Firet) of Conflick of Lawg § 134, Regtatement

ER)

{Second) of Conflic: of Laws § 2B4. The courts have widsly held
that certain marriages performed elsewhere nsed not bhe given
effect, because they wiolate the law or public policy of the
forum. Ses, =2.0., Catalano v. Catalano, 170 A.2d 72&, T28-2%
(Conn. 1%61) {marriage of uncle to niece, “though wvalid in Italy
under its laws, was not valid in Coonecticut because it
contravened the public policy of thlat] state); Wilkings .
Zelichowski, 140 A . 2d 65, 67-88 (N.J. 1957} {marriage ©f 1l&€-vyear-
old Female beld invalid in New Jersey, regardless of wvalidity in
Indiana where performed, in light cof New Jersey stactute

permitting adult femwale to secure annulment of her underags

warriagel: Iin re Mork *s BEstate, 316 P.2d 1106 {Ariz. 1%57)
{marriage of firat cousine held invalid in Arizona, though
lawfully performed ir MNew Mexiro, giwver Arizoma policy reflected
in statuts declaring such marriages “prohibikted and +woid*).
Zacticn 2 of DOMA thus follows settled conflicts principles
as applied to the specific gquesticn of recognitisn of Tereign
marriages. Ewven absent congressional action, the Full Faith and
credit Clause would net precluds a state Zrom declining to give
effect, withirn ite owh korders, to marriages performed in ether
states rhat viplate the state’s own laws or public policy. A
fortiori, the Clause does not preclude the Congress from
confirming that traditicnal state power. See Sun Dil Co, 488
1.3, at 72B-29 {Clause doea not mandate interference with “leng

es-ablzshed and 9cill subsisting chsice-of-law practices”).
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B. Section 2 Permissibly Prescribes the “Effect” of One
State’'s Acte 1o the Other States

Tha eonstitubionality cf Section 2 of DOMA is furchsr
confirmed by the second sentence of the Full Faith and Credit
Clause, which empowers Congress to prescribe “the Elfect” tao be
accorded to the laws of a state by & sister state, ZSees U.3,
Conet. Ark, IV, § 1, gl. 2. whatever the precige contours of
thig provision, it plainly encompssged The power Lo enackt Section
2 of DOMAa,

First, there is ample support in both history and case law
for according plenary power to Congress under the effects
provision. The Full Faitk and Credit Clause was des_gned to make
up fer the inadequacies of a predecessor provision in the

rticles of Confederation, which reccgnized no legislative power
to prescribe the *effect* of such laws. In the Framers’ wview,
that provision was “deficien[t]” because it did not "declare what
wag To be the gffest of a judgment obrtained in one state in
ancther state,” MoBlmevle ex_yel. Dailey v. Cohepn, 38 U.5. {13
Fet.} 212, 225-26 (1B29} iemphasis added). In the absence of any
provision as to suck *effect," the Framers viewed che meaning ol

*full faith and credic” as “extremely icdeterwmicate,” acd “of

litkle importance.”?®

® 8ee The Pederalist Ho. 42, at 271 {James Madisan) [Clin-
ton Rossiter ed.., 1961 {(*The meaning of the [Full Faith and
credit Clause in the Articles] is extremely indeterminate, and
can be of little importance under any interprstation whish it
will oear.¥).
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l ks the Suprems Court explained in McElmoyle, this historical
record accords limited significance to the first sentence o the
Full Faith and Credit Clause, and pienary power Co Congress bto
prescribe the substantive effects of one state’s laws in other
states Specifically, the first ssntence werely provides that
the judgments of ongé sbate “are pniy evidence in a sister statg
that the subject matter of the guit has become a debt of record.”
McElmoyie, id. at 325 {emphasis added)  Iv “does not declare
what was to be the ect of a judgment obtained in cne atate in
another stalbe,” id. (emphasie added} - sa isswe resarved oy the
second sentence Lo Cungreas.

Thig same pongtruction was embraced in Miils v, Turyea, 11
U.g. (¥ Cranch) 481 (1813). Ar issus in Milils was the Full Faith
and Credit statute of 1790, now codified in sukstantially similar
terms at 8 U.S.C. § 1738, which provided thalb cne state’s
judgment would have the same effect in other atates as it would
have in the rendering state. In rejecting a reading of the
statute that would treat “judgments of the state Courtg * * 7

las] prima facie evidence only,” the Court noted that ™“Che

gonstitution contemplated a power in congress to give a conclu-

sive effect to such “udgments.* Id. at 285 (emphasis added)

Like HMeklmeyle, Mills thus read the sffects proviaion as
conferring on Congress the Dread power “to give a conclusive

effect” to the laws of another state.
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Under this wiew, Congress obviously a¢ted within its
plenary power in enacting Section 2 of Doma.  If the Constitution
itself does not unalterably declare “the effect® of the law of
“one dtate in another atate,” Mochlmoyle, 3B U5, {13 Pet.) at
125, but inatead leaves that “powey in congress,® Mille, 11 U.E.
{7 Cranch} at 465, then Congress clearly had the auchority in
DoMa to declare that no state is “required ro giwve effect” to Che
game-sex marriage laws of other states, 28 U.E.C. § 17380,

In any event, whatever the breacth of Congress's pawer under
cthe Full Faith and Credit Clause, it clearly encompazges the
authority to confirm the applicability of one of the
longetanding, generally applicable principles of canflicts law
that formed the background of the Clause. Sge Sup Qil, <85 U.S
at 723 & n.1. &8s explained abeve, cne such principle was that
one gtate need not give effect, within its own borders, to the
laws of a sister state that offend its own laws or puklic policy.
Section 2 of DOMA merely confirme the applicakbility of that
principle in the context of lawe regarding same-sex marriage.

For all of these reasons, Section 2 of 20MA fits within any
conceivable construction of the Pull Faith and Credit Clsuse.?

f Flaintiffs® remasining arguments do not merit extended
discussicn. The federal definition of marriage in no way impacts
plaintiffe’ Firet Amendment right tec associate. 3Zee Appellants
Br. at 32-33. The "right to travel” (hppellante’ Er. at 45}
concerns etate decisions to treat new residents cifferently from
existing residents of the state, bhut those concerns are not at
all involved here See Baenz v, Roe, 526 17.5. 4B8%, 500 (1999
ithe right to trawvel "protects the right of & citizen of one
State to enter and to leave another State, the right to be

treated as a welcome visitor * * %, and, for those travelers who
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CONCLUSION
Tor the foregoing reasens, the judgment of the district
court should be affirmed.
Regpectfully submitted,
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elect to become permanent resident=, the righl to bhe treated like
shkher citizens of that State”). The Privileges and Immunities
Clause (Br. at 457 iz also not implicated by DOMA. Wewvada v.
Watkircs, 934 F.2d 15435, 31566 [%ch Cir. 1990} {*I[Tlhe Privileges
and Immunities Clause has been construed as a limitatlon oo the
powsrs of the States, not on the powsrs of the Ledersl
government.”) (¢itatiens omitted).
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