STATE OF MAINE

11/20/2012 14:59 #297 P.001/028

PENOBSCOT, ss.

JOHN DOE and JANE DQE, as parents -
And next friend of SUSANDOE, and

MAINE HUMAN RIGHTS COMMISSION

Plaintiffs,
V. _ DECISION AND ORDER ON
DEFENDANTS® MOTION FOR
SUMMARY JUDGMENT
KELLY CLENCHY, et al.
Defendants,

The parties' have filed rival motions for summary judgment concerning Count 1
of the amended complaint, discrimination in éducation, and Count II,? discrimination in

public accommodation. In addition, Defendants move for summary judgment on Count

IV, discrimination in education based on harassment and the “eyes on” policy, and Count

'By stipulation of the parties, only Regional School Unit 26 remains as a named Defendant in
this action. All othér Sefendants have been dismissed pursuant to MR Civ. P 41(a).

% The parties advance different legal theories in their analysis of the issues raised in Counts I and
I of the Plaintiffs® complaint. Part of the confusion arises from their different interpretations of
the Court’s Order on the earlier motion to dismiss. In that Order, the Court merely ruled that the
requirement of making reasonable accommodation applies only to disability discrimination cases
and certain workplace discrimination cases; but not to gender or sexual orientation discrimination.
In the Maine Human Rights Act, it is ciear that proof of a failure to make reasonable
accommodation in certain situations is discrimination itself. See 5 M,R.S.A. § 4592(1). By ruling
that there is no reasonable accommodation requirement in this type of case the Court was only
stating that this mode of proof of alleged discrimination was not available to Plaintiffs in this
case, but the ruling in no way was dispositive of the issue of whether the Defendant engaged in
discrimination in education or public sccommodation based on sexual orientation. The Court may
bave contributed to the possibility of misinterpretation by indicating in the prior order that
plaintiffs could still prevail by proving that the Defendant discriminated against Susan by
“forcing™ her o use a staff restroom, a desoription that overstates the Plaintiff’s burden in proving

discrimination in this context.

¥
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V, discrimination in public accommodation based on harassment and the “eyes on
policy.” The Court now decides those motioris. |
I. BACKGROUND'

The Court finds that there is no genuine issue of material fact with regard to the
following factual natrative, unless noted specifically in the narrative.

John and Jane Doe are the parents of Susan,* who was a student in the Orono
public schools. Susan is a transgender youth who is a biological male; but who has
always gender identified as a female.” Susan atiended the Asa Adams School -in Orono,
Maine, from first grade to fifth grade. Beginning in third grade, Susan began using the
girls’ single stall restroom and the schoal permitied her to do this._Throughout grades 1

. through 4, the school staff, administration, and student body were supportive of Susan.
Susan’s parents found the school’s gnidance counselor and principal to be very helpful,
and S@n bad a strong support system of friends..

| Throughout this period Susan was seeing a.counselor because of anxiety. Susan’s
parents were worried that Susan’s edilcational experience would change as she
progréssed into the fifth grade, and they met with feacilers and admm1strat0rs of the
school to prepare for her upcoming year whet it was anticipated that she would begin to |

be addressed by a female name. The school formed a 504 team and implemented a 504

* Count I, intentional infliction of emotional distress has been dismissed with prejudice by

stipulation. '

* For purposes of confidentiality the transgender student is referred to as Susan throughout this
opinion.

3 “Transgender is an umbrella term for persons whose gender identity, gender expression, or
behavior does not conform to that typically associated with the sex to which they were assigned at |
birth. Gender identity refers to a person’s internal sense of being male, female, or something else;
gender expression refers to the way a person communicates gender identity to others through
behavior, clothing, hairstyles, voice, or body characteristics.” American Psychological

Association, Answers to Your Questions About Transgender People, Gender Identity, and Gender
Expression 1 (2011), available at hittp://www.apa.org/topics/sexuality/transgender.aspx.
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plan after holding 2 meeting to be proactive with respect to Susan’s diagnosis of gender
dysphoria.’ |

At the meeﬁﬂg, Susan’s parents provided the school with a letter from Susan’s
counselor that informed school officials that Susan needed. a safe restroom and pointed
out that other municipalities provided students such as Susan a gender-neutral restroom.
It is undisputed that both the school and Susan’s parents understood that it- would be
unacceptable for Susan to use the boys’ restroom, and this alternative was collectively
determined to be an inappropriate option. It.s also undisputed that Susan would have
been unwilling to use the boys’ restroom even had the school attempted t(_).me-mdatc such
use. (Def.’s SMF. 746,

The 504 plan established that Susan would start the year using the girls’ restroom,
but a nearby st;ﬂ' restroom was designated as a default facility. The meeting notes of this
meeting state:

~ Restroom use for grade 5 — 2 options — shared female - facilities (unless
' becomes an issue) or use staff, which has been used by peers for other
reasons. Parents were concerned wfith] the reactions from other parents of
female students. [Susan] has uwsed female facilities but grade 5 they

become a shared facility. Recommendations from staff was [sic] to
continue with female restroom with the “default” the gender neutral staff

restroom.,

(Def.’s Doc. No. 19-20.)

The parties do not agree on what type of issue would have been required to tngger

the default. Plaintiffs insist that the team agreed that Susan would use the gn'ls’ restroom

§ A 504 team consists of 2 student’s parents and school officials who meet to try to agree on
accommodations that may be necessary for a disabled student. Though not identifying Susan’s
sexual dysphoria as a disability, the team was nonetheless formed to provide Susan with the
benefits of its counsel. Plaintiffs have not raised disability discrimination claims in this action.
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unless it became evident that Susan was uncomfoﬁable doing so, or other femnale students
expressed concern. The Defendants indicate that the type of issue was not specified.

Prior to September 28, 2007, Susan used the girls’ restroom without issue.
However, on September 28, 2007, a male student, JM, entered the girls’ restroom %ﬂg
Susan and her friends were washing their hands. M used thé restroom and then began
washing his hands, prompﬁﬁg some girls to run from the restroom screaming. A teacher
came into the restroom to remove him. JM objected, stating that he “was a girl using the
girls’ restroom,” and told the teacher that is grandfather had told him that if Susan could
go into the girls’ restroom, 50 could he. He was subsequently sent to the principal’s
office, where he was spoken to and expressed remorse for his actions. It quickly became
apparent that JM’s grandfather-guardian, Paul Melanson, had indeed instructed him to
enter the girls’ reéh'oom after becoming aware of Susan’s use of the girls’ réstroom, an
obvious attempt to register a protest and express his view of Susan’s use of the girls’

restroom. The parties disagree as to whether JM called Susan a © g” while he was in the

restroom with her.” (Def.’s S.M.F. § 66.) Susan described how she felt about the incident

as folloWS_:

I was shocked. I was — it was a whole lot to take in at once. I was
uncomfortable, I was disturbed. I felt like — it’s hard to explain. It’s not
anger. It’s not fear. It’s a lot of just what’s going on kind of feeling. And
you’re shocked. You don’t know why this person is in the restroom. You
just know that you are probably being insitlted a kttle bit.

(Def’s SMF. 63.)

” While Susan herself does not remember being called a “fag,” Plaintiffs offer an expert who will
opine that Susan forgot that she was called a “fag” due to a “psychologijcal phenomenon known
as-‘dissociation.’” (Def.’s S.M.F. § 66.) The school Counselor also made a log entry indicating

. that Susan had told her that she had been called a “fag” by M. (P1.’s SM.F. {5.)
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On October 3, 2007, JM again followed Susan into the girls” restroom on
insmtions from his grandfgth;:r. The principal spoke to JM again about this incident,
and also spoke to his grandparents to let them know that his behavior was unacceptable.
The school resource officer and the police also went to speak to JM’s grm;lfath@r, who
informed therm that he believed that His grandson had the same nght to use the girls’
restroom as Susan did. The grandfather agreed to stop sending ™ into the girls’ restroom
if Susan used the staff restroom. The grandfather then contacted the Christian Civic
League and significant press coverage beg@, resulting in Susan’s parents keeping her

.home from scb-.ool for a few days. Upon her return, Susan’s parents attended a meeting
with school personnel. Ultimately, the school decided to adopt the defanit position and in
mid October of 2007, over thc'-objecﬁbn of Susan and her parents, asked Susan to stop
using the girls’ restroom and begin using the staff restroon, located né}(t_ to the girls’
réstoom, during her school day.

Susan complied for a brief period, but eventuaily decided to resume use of the
girls’ resirobm. The school did not prevent her from doing so. On one such occasion,
Susan noticed JM giving her a “creepy look™ as she entered the restroom, and Susan’s
teacher, who watched when Susan used the girls’ restroom, noticed a pattern of M
watching Susan.® For instance, Mrs. Mallory noticed TM observing Susan while she was
in the hall and noted: |

[IM] watche;i.[S'usan] leave the room, and kept his eyes on her, even as he

continued down the hall toward the boys’ room. He stood outside the

boys’ room and continued to watch her as she stood in the hall with some

of her friends near the girls’ room door . . . [JM] continned to stand and-

waich [Susan} as she walked down the hall, and did not go into the
restroom himself until [Susan] had neared the area of the unisex restroom .

® Plaintiffs’ expert also opines that Susan forgot about the other instances of M starring at her
because of dissociation. (PL.’s Resp. to Def.’s SM.F. {91.)
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.. [when JM] left the restroom, he immediately looked up and down the

hall until he saw where [Susan] was, who af that point was retrieving her

lunch and returning to the classroom. He didn’t take his eyes off her until

she returned to the room.

(PL.’s SM.F. 9 57-60.) On another occasion, M chaseci Susan down the hall during an
afte;—schbpl event. | |

| Further, JM would often recite things during class that his “grandfather said,”
including his grandfather’s views on “the — issue,” within earshot of Susan. The
parties agree that the tension.created by the situation between JM and Susan was not
conducive to a good learning environment. Due to the conﬂlct,JM was removed from
Susan’s class in April of that year, which appeared to make Susan’s school experience
better. Theparties disagree as to whether additional incidents occurred and to ﬁrhat extent
Susan was aware of them. It is undisputed, however, that with the exception of JM, the
students at Asa Adams School were all protective of Susan. Further, oncé JM was
removed from Suéan"s class, things went better for Susan. '

Susan’s 504 team met again on December 6, 2007, to discuss her upcoming
transition to the Middle School. Af the requiest of the parents, two expeﬁs attended the
meeting to discuss transgender issues. It was decided by thg school, again over the
objection of her pa.renté, that Susan would use a sin_glc stall staff restroom at the Middle
Schoel and High Scho-_ol.9 To facilitate this plan, the school refurbished a restroorﬁ near
Susan’s homeroom. It was Sﬁitable’ for one person’s use, could be locked, and was
labéled unisex. Susan used the ﬁs& restroom usually, but at times would also

unilaterally use the girls’ restroom. This prompted JM to follow her into the restroom

once more on March 10, 2008,

% Later in the summer before Susan’s sixth grade year, her caunselor wrote to school ofﬁéia]s,
emphasizing that the school provide a safe restroom for Susan to use.
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The team met again in June of 2008, at which time Susan’s mother proposed that
the.school assign someone to WatCI’;. Susan in the hallways to ensure that she was not
bothered. An incident at a public pool over the summer prompted Susan’s mbther tocall
the school concerning her concerns about Susan’s safety at the Middle School, and in
response the school offered to hire a so called “eyes on” staff person to keep watch over
Susan during transition times in school. Susan’s mother consented to “eyes on” asa
temporary plan (2 monthé) to help in the transition and ensure Susan’s safety. (Jane Doe
Dep.'82.); (Def.’s S.M.F. ] 107.) The “eyes on” Ed Tech was instructed to be close
én;ugh-;o Susan to discern when she was uncomfortable, but not within arms Iength.
When the time came to end the “eyes on” prbgram, Susan’s mother decided to leave the
plan in place in the interest of safety for Susan. (Def.’s S.M..F. 1111.); (Jane Doe Dep.
88.) Susan’s mother stated: “We didn’t [want the eyes o program], bﬁt we realized that
sémething had to be done.” (Jane Doe Dep. 87.) She believed that the plan needed to be
in place until the “school fix[ed] the problem éhey created.” (Jane Doe Dep. 87.) Mis:
Doe believed that the problem was JM. (Jane Doe Dep. 85.)

During after school hours in the sixth gréde, Susan was confronted by a group of
girls in the library who asked her if she was a gir] or a boy. The principal spoke to these
girls and Susan never had a problem with them again. Toward the middle of the school
year, M made a comment to Susan about growing a mustache and he was made to
apologiz-ef Susan also complained once that a girl called her a lesbian af school.
Similarly, Susan was confronted by a group of girls while she was going into the girls’
reslmﬁm .on one occasion who told her that she could nc;t use the restroom because she

was not a girl. Susan’s response was to “act screw you,” and to use the restroom anyway.
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At the end of Susan’s sixth grade year, her family moved from the Orono area to-place
her in another school district.
II. DISCUSSION

A, Standard of Review

In Maine, summary judgment is approﬁriate when a review of the parties’
statements of matetial facts and the ;ecord evidence to which the statements refer,
considered in a light most favorable o the non-moving party, demohs_trates’ that there is
“no genuine issue of material fact [] in dispute,” thereby meriting judgment as a matter of
Taw for the moving party. Lougee Conservancy v. CitiMortgage, Inc.,2012 ME 103, § 12,
2012 Me. LEXTS 103, *11 (Aug. 2, 2012); Dyer v. Dep’t of Transp., 2008 ME 106, 14,
951 A.2d 821. A contested fact is material if it is “one that can affect the outcome of the
case,” and a fact issue is genuine “when there is sufficient evidence for a fact-finder to
choose between competing versions of the fact.” Lo—ugée Conservancy, 2012 ME 103,
12, 2012 ME. LEXIS at *11 (Aug. 2, 2012). In.asscssing amblgumcs regarding the

existence of a genuine issue of material fact, the Court views the summary judgment

‘record in the light most favorable to the non-moving party, drawing all reasonable

inferences in its favor. See Cookson v. Brewer Sch. Dep ’t,.2909 ME 57, 11 11-12,974
A.24 276. |
A plaintiff seeking. summary judgment has the burden to démonstrate that there
are no genuine issues of material fact w1thm the record as to each element of its claim.
North Star Capital Acquisition, LLC v. Victor, 2009 ME 129, 1 8, 984 A.2d 1278, 1280;
Deutsche bank Nat'l Trust Co. v. Raggiani, 2009 ME 120, 116-7, 985 A24 1, 3; Pierce v.

Goodman, 665 A.2d 1004, 1005 (Me. 1995). When cross-motions for summary judgment
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are filed, the Court views the record in a light most favorable to the objecting party with
respect to each summary judgment issu_e. Blue Star Corp, v. CKF Properties LLC, 2009
ME 101, § 23, 980 A.2d 1270, 1276.

B. Discrimination by Prohibiting Girls’ Restroom U.s:e

Plaintiffs first contend that the school’s conduct in prohibiting Susan’s use of the
gifls’ restroom violated the Maine Human Rights Act by discriminating in both public
accommodationé and education under 5 M.R.S. § 4592(1) and 4602(4)(A), respectively.
Section 4592(1) states in pertinent part: '

Itis unlawﬁll public accommodatioris discrimination, ! in violation of this

Act. [f]or any [covered entity] to directly or indirectly . . . discriminate

agamst or in any manner withhold from or deny the full and equal

‘enjoyment to any person, on account of . . . sex [or] sexual orientation..

any of the accommodations, advantages, facﬂmes goods, services, or
privileges of pubhc accommodation, or in any manner discriminate against

any person in the . . . terms or conditions upon which access to
accommodation advantages facilities, goods, services and privileges may
depend. ]

Additionally, the Act proscribes unlawful educational discrimination, providing that it is:
[Ulnlawful on the basis of sex or sexual -orientation to exclude a person
from partmpatton in, deny a person the benefits of, or subject a person to

discrimination in any academic, extracurricular, research, occupational or
other program or activity.

SMR.S.A. § 4602(4)A). -
1. Applicability of the Statute
a. School Restrooms Fall Under Section 4592(1)
There is no question that the regulation of restroom usage in a public school is
subject to the section 4592(1) prohibitions against public accommodation discrimination

because a school is a place of public accommodation and a restroom is a facility. Thus,

10 The Act defines “discriminate” to include, “without limitation, segregate, or separate.” 5
M.R.S.A. § 4553(2).



From:

11/20/2012 15:00 #297 P.010/026

based on the plain meaning of the statute, it is unlawful to separate or segregate persons
in restroom usage by sex or sexual orientation in a school. There is also no question that
as a transgender student, thé statute protects Susan.!!
b School Restrooms Fall Under Seétion 4602(4)(4) by Virtue of § 4.13

The.question of whether restrictions on restroom usage in a public school could
constitute educational discrimination is less clear. When the Maine Human Rights Act
was enacted in 1983, it prohibited educational discrimination based on sex m five specific
atcas. 5 MR.S.A. § 4602(1YA-E). That statute remains unchanged except for the added
prohibition against discrimination in education based on sexual orientation in the same
five areas. Id. at § 4602(4)(A-E).

- The legisle_mne appears to have intended that these five statutorily. identified areas
be exclusive, for when the original statiute was enacted, its Statement of Fact staied that it
did net prohibit any educational institution from maintaining separate toil-e';t i;aciliti_es,
locker roém, ,or.living facilities for different sexes so long as comparable facilities are
provided for each, even though the statute itself contained no such provision. The only
way this statement can be reconciled with the word_ing of'- the statute is to conclude that its
framers did not intend for restroom usage to be addressed by th;e statute at all. Therefore,
taken alone, the statute does not envision that school restroom discrimination based on
sex would fall under Section: 4602. -

The Commission later enacted Me. Human Rights Comm’n Reg. § 4.13,2

regulation that parroted the Statement of Fact and perinitted schools to separate restroom

" The term “sexual orientation” means “a person’s actual or perceived heterosexuality,
bisexuality, homosexuality, or gender identity or expression.” $ M.R.S.A. § 4553(9-C). Similarly,
Regulations that the Maine Human Rights Commission has enacted in the employment area
include transgender within the meaning of “gender identity.” Me. Hum. Rights Comm’n Reg. §

3.02. '

10



From: 11/20/2012 15:01 #297 P.011/026

usage by sex. It is likely that § 4.13 was enacted because it was conceivable that
restrictions on restroom usage could be construed as educaﬁonal'di_scriminaﬁoh, and also
because public accommodation discrimination could otherwise prevent schools from -
separating the sexes in restroom, shower, and locker room usage, even if such separation
had not been intended to constitute educational discrimination. In enacting this
regulation, the Human R1gh1s éommission has made the two forms of discrimination
coterminous in the edmaﬁonﬂ setting such that neither prohibits the separation of the
sexes in restroom, shower, and Tocker room usage. In so clarifying the issue, the
Commission also brought school restroom use under the umbrella of Section 4602.
¢. Commission Permits School Restroom Discrimination based on Sex

Without considering § 4.13, and based on statutory provisions alone, establishing
separate girls’ and boys’ restrooms, showers or locker rooms in a public school would
constitute unlewful discrimination because establishing such boys” and girls’ facilities
réquireé separation or segregation by .sex. Addressing this result that is so fundamentally
contrary to accepted societal practice, and w:shmg to codify tﬁe Stateme_r;t of Fact
accompanying the eriginal discrimination in education bill, the Maine Human Rights
Commission enacted the aforementioned regulation, pursuant to its rile making anﬂlorrty,
which states: |

- An educational institution may provide separate toilet, locker room, and
-shower facilities on the basis of sex, but such facilities provided for
students of one séx shall be comparable to such facilities provided for

stndents of the other sex.
Me. Human Rights Comm’n Reg. § 4:13.
Since segregating restroom usage based on sex or sexual orientation clearly

constitutes unlawful discrimination under appﬁcéble statutes, the only issue to be decided

11
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in this case is whether applying the regulation to the school’s actions in this regard
provides an effective defense against @e claim that the school unlawﬁﬂly discriminated
égajnst a transgender student by preventing her from using.the restroom of her sexual
identity.”® Thé Defendants assert that in prohibiting Susan from using the girls’
restroom, they were only following the regulation. Plaintiffs argue that the Defendants
discriminated against Susan by proh1b11:mg her from using the gxrls’ restroom, and also
assert that the regulation has nothing to do with restroom usage by transgender students.
Iu order to determme whethcr the regulation protects the Defendant, the Court must
accurately charactenze thc Dcfendant’s allegedly dxscnmmatory actions.,

2. Dzscrzmmaz_ton Under Secnon 4592(1) and 4602 .

Clearly, up to the beginning of Susan’s fifth grade year, school officials had
permitted her to use the girls’ ;estrobm at her school. As a result of the unfortunate
incident precipitated by the desire of a stu&enfs grandfather and guardian to make a
social statemenit, the school was confronted with a controversy surrounding Susan’s use
of the girls’ restroom. In retrospect, it appears inevitable that a controversy of some sort |
would arise, and was even anticipated, as evidenced by the willingness of Susan’s parents
to re-evaluate their insistence that Susan use the girls’ restroom and accept the default
restroom if the parents of female students complained.

When school officials encountered the controversy, they chose to prohibit Susan’s
use of the girls’ restroom a.gd, because no one considered her use of the boys® restroom to

be appropriate, provided her with a separate unisex restroom for her use, There is no-

12 TThis is a'case and statute specific analysis for which federal precedent provides little guidance.
Caselaw concerning Titles VII and IX is riot enlighitening because neither Title prohibits
discrimination because of sexual orientation. See Etsityy v. Utah Transit Authority, 502 F.2d

1215, 1222 (10™ Cir. 2007).

12
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indication in the summary judgment record that school officials banned her or prevenﬁeci
her from using the-boys® restroom.” The school’s decision 1o exclude Susan from the
girls.’ room was explicitly permitted by Me. Human Rights Comm’n Reg. § 4.13 because
Susan’s biological sex was that of a male. |

Against thi_s, Plaintiffs insist that § 4.13 does not address restroom usage by
transgender students on the theory that the regulation interprets only the sex
discrimination prohibition in the Act and does not apply to sem;l orientation
discrimination, Clear_ly, the Commission did not enact Rule 4.13 with transgender
students in mind because it was enacted prior to The; addition of “sexual orientation” to
the statute. However, the practical reality is that the regulation specifically pemuts
schools to separate students in restroom usage by sex and has the effect of legitimizing
the Defendant’s actions in this regard. The terms “sex” and “sexual orientation” are
closely entwined in this context because a school could not permit transgender students to
use the restroom of their gender identity. and still follow a policy of segregating restroom

- usage by sex. One necessarily impacts the other,

The distinction between sex and sexual orientation as they relate to restroon
usage has beén addressed in the context of Minnesota’s discﬂnﬁna!ipn statute, which also
prohibits sexual orientation discrimination. In Goins v. West Gro@, 635 N.W.2d 717 |
(Minn. 2001), the Defendant’s decision to enforce its policy on- restroom use according to
biological gender and to offer the transgender plaintiff-employee a single .occupancy

restroom was ruled not to violate that state’s human rights act that prohibited sexual

¥ Related to this point, the parties disagree on whether the school would have permitted Susan to
use the boys® room had the issue been directly raised. The school’s actual actions and policies are
at issue, however, not what their actions would have been had the issues unfolded differently.
Whether or not the school would have let Susan use the boys’ room is irrelevant because, in fact,
the school did not prevent her from using it or énact a policy prohibiting her from using it.

13
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orientation discrimination. That court based its decisioﬁ on its conclu's.iat-\. that the
company’s policy was grounded on gender and 'resfr.oom desigpation by gender was .a
traditional practice. It concluded that “the MERA neither requires nor prohibits restroom
designation according to self-image.of gender or gender,” Id at 723, and stated fhat.
absent more exi)ress guidance from the legislature, the Defendant’s designation of
restroom use was based on gender and was not sexual orientation discrimination.
Similarly, in Hispanic Aids Forum v. Estate of Bruno, 16 A.D.3d 294, 792 N.Y S. .

2d 43, the court denied relief to a tenant who asscrted that a lease provision that required

the tenant to agree in writing to not let transgender persons use the restroom of their

gender idénﬁty amounted to sexual orientation discrimination. The Court adopted the
Goins rationale, ind.icgﬁng‘tlui_t the policy was nothing more than y}e'qxﬁﬁng all individuals
to use the restroom of their biological séxual assignment, and not discriminatory. Id. at .
298. ‘Without the benefit of a regulation that permitted restroom assignment by biological
sex, these Courts decided that a sexual orientation discrimination claim was trumpcd by
the inherently acceptable practice of designation of réstx:oom use by assigried sex. In
Maine, the case is much stronger, because the practice is codified by regulation.

- Discrimination based on sexual orientation was added to the Maine Human Rights
Act after the enactment of this regulation and its addition raised the obviqus question of
how this expansion of the Act affécted the authorized practice of designating restroom
use by sex. The Maine Human R1ghts Commission has taken no effective action to
address the'issue, other than by becoming a plaintiff in this lawsuit, and at argument
indicated it was not necessary to enact or clarify regulations because the existing la_w was

clear, and compatible.with its present position. This Court believes that it 'was and is

14
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unrealisticto conclude that Maine public schools would naturally tnderstand that existing
law required them to permit students having the assigned sex of male to share shower,
locker room and restroom facilities with students havmg the assigned sex of female. This
is the type of controversial issue that required exphclt action by the Commission, but
none has been forthcoming.
The Maine Human Rights Commission argues that with regard to the disputed

 interpretations of the Act, its reasonable interpretations are entitled to deference.
Concerning its interpretation of the Act that is found in its enactment of the regulation,
the Court agrees. This ®Mmt of the regulation is not challenged and has the foroe'-of
law, duly enacted as a result of a formal process consistent with the Administrative
Procedures Act. With regard to the Commission’s interpretation of its regulation, which

_is certamly w1thm its area of expertise, it is entitled to deferefice only to the extent that it
is necessary to resolve ambiguities in its regulation. Chrix;'tensen' v. Harris County, 529
U.S. 576, 588 (2000). The Court does not find § 4.13 to be ambiguous because the
'reéulaﬁon expliéitly permits schools to segregate restrooms by sex. The issue raised is
how the regulation relates to other aspects of the Maine Human. Rights Act and is not
related to an ambiguity in the regulation itself. Additionally, the Commission argues that
its conclusion that its statutes and regulaﬁc-ms iJrohibit schools from preventing |

. transgender persons from using the restroom of their gender identity is entitled to

deference, yet that proposition is more the product of an adjudicatory hearing as opposed

“1tis implicit in thé Commission’s argument that by virtue of being transgender, Susan must be
permitted to use the restroom of her choice because to prevent her from doing so would be to
discriminate on the basis of sexual orientation. The term “sexual orientation” means “a person’s
actual or perceived heterosexuality, bisexuality, homosexuality, or gender identity or expression.”
5 MR.S.A. § 4553(9-C). In application, therefore, the Commission’s view would permit any
person covered by the definition of sexual orientation to use the restroom of his/her choice. This
would be an absurd result and would completely undermine § 4.13.

15



From: 11/20/2012 15:01 #297 P.016/026

to the égency’s inte@rétaﬁon of & specific rule or statute. Was the ruling based on
disparate impact, on the fa& that transgender females are of the female sex, ona
conclusion that § 4.13 does not apply to .&ansgender restroom ‘use, or on same other
principle? As such, it is difficult to di.{cem whether the result was based on an
interpretation of the Commission’s ;)wn rule or some. other factor.”

Plaintiffs could also argue that transgender students such as Susan are members of
the female sex and are thus entitled to use the girls’ restroom according to the plam
meanmg of the regulation. Prior to 2003, the protectlons of Sections 4592 and 4602
prohibited education and public accommodation discrimination based on sex. In 2005
those statates were expanded by adding discrimination based-on Sexual orientation as a
type of discrimination that was prohibited and clarified at the time that gender identity
fell within the definition of sexual orientation. If the concept of sex that was expressed in
the statute had included sexual orientation or gender identity, then there would have been
no need to add éemfal- otientation to the list of those cla.ssiﬁcaﬁbns that were. protected.
The separate treatment of sexual identity by the legislature in this regard leaves little
doubt that “sex” means biological sex. Additionally, the traditional dictionary definition
of sex refers to the “sum of the peculiarities or structure and function that distinguish a

male from a ferhale organism.” Black’s Law Dictionary 1379 (7th ed. 1999).

15 The issue of giving deference to an agency’s interpretation of a statute or rule fraditionaily
arises when a person or entity appeals or litigates the agency's ruling. In the posture of this case,
the agency decided to become a plaintiff in the case after making its ruling in favor of the other
plaintiff and is asking the court to defer to that ruling. This would have the effect of giving the
Commission and the co-plamtlff a leg up in this civil action, thereby upsetting traditional
concepts of the burden of proof in civil litigation. It also assists the co-plaintiff in seeking money
damages directly in Counts I and II and indirectly in Counts III and IV. Despite this, there is legal.
precedent for granting deference to an agency that interprets its own rules and later brings a civil
suit to enforce them. See Me. Human Rights Comm 'n. v. Local 36, United Paperworkers
International Union AFL-CIOet al., 383 A.2d 369, 378 (Me. 1978).
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3. Disparate Treatment

Though §. 4.13 clearly establishes that the school was not d.tscnmmanng on the
direct evidence before the Court, Plaintiffs attempt to show discriminatory motive based
on circumstantial evidence under the burden shifting analysis of McDonnell Douglas
Corp. v. Green, 411 U.S. 792 (1973). Doyle v. Dep't of Human Servs., 2003 ME 61, 1 14,
824 A.2d 48 (“When a plaintiff lacks direct evidence that an employer's actions were
motivated by discriminatory animus and relies instead on circumstantial evidence of
d1scnnnnat10n, the burden-shifting framework of [McDonnell Dauglas] applies”). The
Court can find no instance where MeDonnell Douglas has been apphed outside of the
employment law context in the State of Maine, and the Court is uncamrinced that the
McDonrell Douglas test is appropriate here.

‘However, even if the Court were to apply that test, it would conclude that
Defendants are entitled to judgment as a matter of law. Under McDonnell Douglas,
Plaintiffs must first show a prima facie case of discriminatory motive. To accomplish
this, Plaintiffs must show (1) that Susan was a member of a protected class; (2) Susan
was qu_aﬁﬁed to use the public accommodation m question (or entitled to the educational
opportunity in question); and (3) Susan was denied access to that for which she qualified.
Dariels v. Narraguagus Bay Health Care Facility, 2012 ME 80, 14, 45 A3d 722 If
Plaintiffs can meet that burden, then Defendants will have to show a legitimate,
nondiscriminatory reason for their alleged discriminatory conduct. /2. at § 15. Finally, if
this burden is satisfied, Plaintiffs must then put forward sufficient evidence of pretext

from which a fact-finder could “determine that either (1) the circumstances underlying
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the [school’s] articulated reasons are untrue, or (2) even if true, those cucumstances were
" not the actual cause of the [school’s] decision.” Jd.

Here, while Plaintiffs can show that Susan, as a transgender siudent, is in a
protected chss, they cannot show that she was qualified té use the girls’ restroom
because. she is not a biological female pursuant to § 4.13. Thus, Plaintiffs have failed to
establish a pnma facie case and shift the burden to the scinool, and they cannot sirvive
‘summary judgment on their disparate treatment claim.

C. Educﬁti‘on Discrimination by Harassment

Defendants move for surnmary judgment on Count IV, which alleges
'discrimination based on sexual orientation in education under, 5 M.R.S. § 4602(4)(A),

| and aiding and 'aBetting' another in the same under, 5 M.R.S. § 4553(10)(D). Section
4602(4)(A) states:

It is unlawful education discrimination in Violation of this Act, on the
basis of sexual orientation, to: -

A. Exclude a person from participation in, deny a person the benefits of or
subject. a person to discrimination in any -academic, extracurricular,
research, occupational training or other program or activity;

Section 4553(10)(D) states:

Unlawful discrimination includes: D. Aiding, abetting, inciting,
compelling or coercing another to do any of such types of unlawful
discrimination; obstructing ¢r preventing any person from complying
with this Act or any order issued in this subsection; attempting to do
any act of unlawful discrimination; and punishing or penalizing, or
aftempting to punish or penalize, any person for seeking to exercise
any of the civil rights declared by this Act or for complaining of a
violation of this Aect or for testifying in any proceeding brought in this
subsection;
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1. Aiding and Abetting
As a threshold matter, Plaumﬁ's claim that Defendants are liable for aiding and

abetting IM in disorimination under 5 M.R.S. § 4553(10)(D). The inclusion of aiding and
aber&ng language in the Maine statute creates an'c'xplic.it prohibition against such’
conduct. Ea’sed on the plain meaning of the words, however, the Court finds the
contention that the school aided and abetted JM to be unfounded. As is discussed more
fully below under the deliberate indiﬂ'cre-t_.zce anal_ys_,is; the school’s actio;xs were to'do the
exact oppasite of aid and abet M. While Plainfiffs attempt to fault thie school for not
doizig ﬁm, such as suspending JM, it is clear to the Court that it was attempting to adopt
a reasonable solution for all involved-and certainly was not assisting JM in mistreating
Susan. | | .

2. Federal Discriminan‘on Standards

- The application of federal discrimination principles creates the potential for the

school 4o be liable for stadent-on-stadent harassroent without reaching the high hurdle of
actually aiding and abetting. Federal courts have deyeloped two separate discrimination
analyses for discrimination in education (Title IX)'® and discrimination in the workplace
(Title VIT)."” The Title X st‘a_ndard_requires a shoyviﬁg of deliberate mdxfference to
known harassment. Davis v. Monroe. County Bd. of Educ., 526 U.S. 6i9, 64;3 (1999),
Santiago v. Puerto Ri,co, 655F.3d 61, 7.3 (1st Cu' 2011).dn contrast,- the Title VII

standard only requires a showing that the harassment is known or should be known and

16 «No person in the United States shall, on the basis of sex, be excluded from participation in, be

denied the benefits of, or be subjected to discrimination under any education program or activity
receiving Federal financial assistance . .. .” 20 U.S.C. § 1681.

17 «J¢ shall be an unlawful employment practice for an employer . . . to discriminate against any

individual with respect to his compensation, terms, conditions, or privileges of employment,

because of such individual's race, color, religion, sex, or national origin. . ..” 42 U.S.C. § 2000e-

2(a)(1).
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there bas been a failure to take appropriate remedial action. Espinal v. Nat'l Grid NE
Holdings 2, LLC, 693 F.3d 31, 36 (st Cir. Mass. 2012); Wilson v. Moulison North Corp.,
639 F.3d 1, 7 (Ist Cir. Me. 2011). The Law Court has yet to establish which test applies
to alleged discrimination in an educational setting in Main_e and the parties are in
dxsagreement on this issue. Under either Title IX or Title VII however, a plamuff must
show that the harassment was so “severe, pervasive, and objectively offcnswethat it can
be said to deprive the victims of access to the e_ducatlonal opportunities or benefits
provided by the school.” Davis, 526 U.S. at 650; See Wills v. Brown Univ., 184 F 3d 20,
38 n. 8 (Ist Cir. 1999).
Defendants point to the Supreme Court’s language in Davis, where it stated:

Courts, moreover, must bear in mind that schools are unlike the aduit

workplace and that children may regularly interact in 2 manner that would

be unacceptable among adults. See, e.g., Brief for National School Boards

Association’ et al. as Amici Curiae 11 (describing "dizzying array of

immature . . . behaviors by students"). Indeed, at least early on, students

are still learning how to interact appropriately with their peers. It is thus

understandable that, in the school setting, students often engage in insults,

banter, teasing, shoving, pushing, and gender-specific conduct that is

‘upsetting to the students subjected to it. Damages are not available for

simple acts of teasing and name-calling among school children, however,

even where these comments target differences in gender. Rather, in the

context of student-on-student harassment, damages are available only

where the behavior is so severe, pervasive, and objectively offensive that
it denies its victims the equal access to education that Title IX is designed

to protect. -
Davis, 526 U.S. at 651-652. Conversely, Plaintiffs point to the New Jersey Supreme
Court decision in L. W v. Toms River Regional Schools Bd, of . Educ., 915 A.2d 535, 549
(N.J. 2007), where that court sta;ced, “as a matter qf law it would be unfair to apply a
more onerous burden on aggrieved students than on aggri;eved employees . . . [s]tudeﬁts

in the classroom are entitled to no less protection from unlawful discrimination and

-
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harassment than their adult counterparts in the workplace.” Maine courts “look to fedéral
case law to prox-/ide significant guidance in the construction of our statute.” Maine Human -
Rights Commission v. City of Auburn, 408 A.2d 1253, 1261 (Me. 1979).

2, Severe and Peﬁasive Harassment ‘

The Cpmt first looks to whether the harassment was so severe and pervasive that
it deprived Susan of access to educational opportunities or the bencfits prowded by the
school. Defendants bear the burden on their summary judgmen-t motion o show that there
is no genuine issue as to this-matter: They have not met this burden. There is sufficient
evidence in the r@d that would support a jury conclusion that the harassment suffered
by Susan at the hands of JM and other studénts could havé debﬁvgd her of educational

- opporu}nities‘ Davis, 526 U.S..' at 633-635, 651-653 (péttem of sexual harassmient over
the course of several months sufficiently severe and ée'rvasivc beca'us.e of persistence and
severity of conduct). |

'3. Education Discrimination

That conclusion is not the end of our iﬁqui'ry, however, because the Court must -
also determine whether to apply the Title IX standard or the Title VII standard, and
determine whether the sélected standard has been met as a matter of law. Plaintiffs assert
that the employment discrimination standard should apply requiring merély. that the
Plaintiffs show that the school knew or should have known of the djsérimipatic;n and
failed to take appropriate remedial action.

a. Education Discrimination Test
The Court is @mnvhced that the employment disctimination standard is suited

to education discrimination law. Plaintiffs’ assertion that Title VI should apbly fails to
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convincingly address why, in an education discrimination case such as this, the Coutt
should not apply federal education discrimination law. Instead, the federal standard |
followed in Title IX for education discrimination appears most appropriate. Helwig v o
Intercoast Career Inst., 2012 Me. Super. LEXIS 29 (Feb. 9, I2012) (applying Title IX -
standard to education discrimina}:lion cla.im)‘ To apply the same standard to a school that
is applied to employers would result in the creation of an extraordinary burden on our
State’s educational institutions.'® The U.S. Supreme Court has stated that the deliberate
indifference test of Title [X is designed to preserve the flexibility that school
administrators have. historically had over student discipline. Davis, 526 U.S. at 648.
Applying the Title. VII standard to Maine’s education discrimination law would be
inapposite to that view. Courts are in no position to second-guess the disciplinary
practices of educational institutions beyond the.fac‘:ial analysis for unreasonableness
envisioned by the Title IX standard. Therefore, the Plaintiffs must show a genuine issue |
that the school was deliberately indifferent to known student harasspient.
| b. Student-on-Student Harassment

When assessing a case for deliberate indifference, “courts should refrain from
second guessing the disciplinary decisions made by school administrators,” Davis, 526

U.S. at 648 (disagreeing with party’s contention that expulsion of every student accused

BA contributing factor to this coriclusion is that schools have less conirol over students in the
sense that they cannot simply fire them at will, as an employer may an employee. Schools are
tasked with educating our youth and developing them into upstanding citizens. This implies the
necessity of remedial action that is less absolute than an instantaneous terminstion of the
relationship. Schools must engage in the delicate process of engaging the adolescent mind to
effectuate change and this requires the-application of complex and ever developing psychological
principles. To apply the employiment discrimination standard to an educatiohal setting would
retjuire that the Court determine the appropriateness of the schools conduct in light of such
factors, This is a task that courts are ill suited to undertake. Instead, schools should be given
deference in the approach taken to remediate bullying with an eye toward delibetate indifference

only.
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of misconduqt would be required under the deliberate indifference standard). The test for
deliberate indifference is whether the school’s “response to the harassment or lack thereof
is clearly unreasonable in light of the known circuxﬁst_ahces.” Id “In an appropriafe case,
there is no reaso-n why courts, on a motion to dismiss, for summary judgrﬁent, orfora
directed verdict, could not identify a response as not “clearly unreasonable” as a matter of

law.” Id. at 649.
Here, Plaintiffs do not survive the deliberate indifference standard of Title IX on

' - ‘the record before the Court. There is ample, uncontroverted evidence that the school was

not indifferent and its conduct was not clearly unreasonable. The school devised a 504
team to implement a plan to facilitate Susan’s particular needs. The sctiool regularly

engaged the parents and considered their concerns, including hstemng to

recommendations from Susan’s counselor and engaging in an “gyes on” policy at the

request of Susan’s pa:rents. to ensure her safety. The School also rcprimanded IM every

time he entered the girls® restroom, removed him from Susan’s classroom, and enacted a

" restroom schedule to mitigate the number of times that Susan would encounter JM in the

hall. The school likewise reprimanded other studerits when they harassed Susan.
Similarly, the school addressed JM’s conduct with his grandpatents and even went so fa;
as to report JM’s grandfather to the police for encouraging his grandson to enter the girls’
restroom. This conduct, considered together, is sufficient to support this Court’s
conclusion that the school was not “deliberately indifferent” to the harassment Susan was

experiencing as a matter of law.
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c. Harassment through the “eyes on” program

Nor did the school itself engage in harassment against Susan through the “eyes
on” program. There is uncontroverted evidence that the “eye'_s on” progr;m was the joint
creation of both the school and Susan’s parents and continuéd only with the express
consent of her parents. As such, it cannot be said to have been harassment, The term
harassment implies that it is unconsented to and unwarited. Not only did Susan’s parents
ask that the program begin, they in fact asked that it be contimued beyond the iriitial two-
month period it was intended to run. Therefore, thete is no reasonable inference that the
“eyes on” program was harassment. ) | |

‘The real focus of Plaintiffs’ comi:laint with regard to the “eyes on” program is
that it should not have been applied to Susan at all, but instead should have been applied
to JM; therefore, the argument is just another complaint about the insufficiency of the
school’s discipline of JM. This argument ignores the undisputed facts that multiple other
students harassed Susan, though ﬁqt as intcnseiy as IM, and the “eyes on™ program was
designed for her transition into middle school. In fact, the “eyes on” program appears to
have been created after an incident at a public pool during the summer that did not
involve JM at all. In any event, the Court has already concluded that the school was not
deliberately indifferent to JM’s harassment, it will not therefore permit the Plaintiffs to
6stensibly pursue that same argument through the “eyes on” program challenge.

D. Public Accommodation Discrimination |

Defendants also move for summary judgmeﬁt on Count V, which alleges

discrimination based on sexual orientation in public aécommodations, 5 M.R_S. §
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4592(1), and aiding and abetting another in the same, S M.R.S. § 4553(10)(D) based on
harassment and “eyes on policy.”" Section 4592(1) is described in this order above.

The legal principles in deciding Count V are the same as the legal principles
involved in deciding Count I'V. Therefore, the Court’s conclusions in Count IV are
* controlling witﬁ gegard o Count V.

The Court is not unsympathetic to Susan’s plight, or that of her parents. It is no
doubt a difficult thing o gro.w up transgender in today’s society. This is a sad truth,
which ;;_al_rmot be co?apletely' preve;x_@d _by the law alqne. The law casts a broad stroke
;vherc one more délic;ate and rcﬁncd is néé&éd; Although others mistreated Susan
because she is -tansgcnder, our Maine Human Rights Act only holds a school acconntable
for deliberate indifférenCe to known, severe, and pervasive student-on-student
harassment, It does no more. |

In this case, the school acted within the bourds of its authority in prohibiting
Susan from using the girls’ restroom, it did not itself harass Susan By its actions, and it
was not deliberately indifferent to tl\1e harassment that Susan expenenced from others.
The Court finds that there is o evidencs of deliberate indifference with respect to.
Plaiatiffs’ claims of education disérimination, and it finds that Defendants acted within
the law under the public accommodation discrimination claim. Therefore, the Court
grants summary judgment to Defendants.

The entry is:

L]

1. Defendants’ M.R. Civ. P. 56 Motion for Summary Judgment as to all
Counts is GRANTED.

'® Plaintiffs seek application of the Title VII hostile work environment standard to Count V.
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2. At the direction of the Court, this Order shall be mcorporated
docket by reference pursuant to M.R. Civ. P. 79.

Dated November,!o 2012

R. Anderson
Jusﬁcc Superior Court

/
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