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STATEMENT OF THE ISSUE

AND
STATEMENT OF FACTS

The Town of Barnstable (“Town”) accepts the

Statement of the

Issue and the Statement of Facts as

recited by the Aids Support Group of Cape Cod, Inc.

(NASGCC") .

STATEMENT OF THE CASE

The Town accepts ASGCC’s Statement of the Case.

As ASGCC has observed,! the lower court’s findings and

decision are not

the Statement of

that, “.. [T]hese

determination of

However, as

reported. It is for this reason that
the Facts contains the recitation

are the only facts necessary for a
the case.”?

ASGCC has invited this Court’s

attention to portions of the lower court’s decision,

reference to the

trial court’s recitation of the

severe health crisis which spawned the Town’s response

and this appeal may be helpful.

Pointing to

discoveries of discarded

hypodermic needles and syringes —— sometimes
in significant numbers -- in public parks,
comfort facilities, and areas occupied by
numerous homeless persons, the Town has
identified what it deems to be a “public
health crisis.” Several of these discoveries
have included evidence tending to show that

1 ASGCC’s Brief, n.1l, p. 3.
2 ASGCC’s Brief, pp. 3-4.



the source of the discarded materials was
the ASGCC program.

Memorandum of Decision, Addendum 31.

Whether the Town exercised its authority
appropriately under the circumstances here
presented, however, is a question best left
for a more thorough hearing of ASGCC’s
complaint and the Town’s formal response
thereto. In the meantime, this court accepts
that the Town’s attention to what it
perceived to be a public health risk posed
by the unprotected discard of used
hypodermic needles and syringes was
prudently grounded.

Memorandum of Decision; Addendum 39.

The Town’s foremost concern from these
unprotected discards is the risk of
infection to members of the public from
needle stick injuries. It is an
understandable concern.

Memorandum of Decision; Addendum 40.

SUMMARY OF ARGUMENT

This case concerns the Town’s response to a
public health crisis caused by copious amounts of
discarded, uncapped hypodermic needles and syringes
being left in public places, exposing the public and
especially unsuspecting children to the risk of
accidental needle sticks and the grueling medical
protocols and anxiety that would follow. The Town
traced the source of these discards to the activities

of ASGCC, a non-profit organization located in



Hyannis. As reflected in the agreed statement of
facts, ASGCC does not have the benefit of either
D.P.H. or local approvals that the Legislature
requires for the establishment of a needle exchange
program.3 (p. 29; RA 21-23).

This case is not about the good works that the
ASGCC does. Nor is it about access to disposable
needles that can be readily obtained with Mass Health
cards at a pharmacy only two blocks from ASGCC’s
office or any one of six other nearby pharmacies, or
at Cape Cod Hospital four blocks from ASGCC’s office,
or at any of a host of healthcare providers in the
village of Hyannis, who serve the many needs of the
disadvantaged and homeless.

When the Legislature decriminalized possession
and distribution of syringes and needles, in the 2006
amendments to G.L. c. 94C, § 274 it did not leave a
regulatory vacuum allowing unfettered opportunity for
groups such as ASGCC to fill. Rather than remaining
silent as ASGCC argues, the Legislature spelled out in
detail adjustments to the statutory scheme that would

be followed henceforth to clearly define who would be

3 ASGCC Brief, Statement of Facts Number 9, p. 5.
4 8t. 2006, c. 172 (“The 2006 Legislation”).



allowed to distribute hypodermic instruments.
Specifically, in the same piece of legislation where
the General Court authorized pharmacists to sell
hypodermic needles and syringes without a prescription
to individuals at least eighteen (18) years old, it
also left intact and acknowledged in an outside
section, Section 15, the continued applicability of
G.L. c. 111, § 215, which authorized pilot needle
exchange programs. To qualify to be a needle exchange
program, the program must be nominated by the
Department of Public Health and approved by the local
community. ASGCC’s Hyannis facility is not an approved
needle exchange and distribution program. (pp. 7-10;
21-27) .

Following the November 2015 issuance of the
Preliminary Injunction in this action, the Hampden
County Superior Court ruled in March 2016 (Addendum 43
- 56) that approval of the Holyoke City Council, and

not its Board of Health, was required in order to



implement a needle exchange program.® In his thoughtful
analysis, the Hampden Court also ruled that, “G.L.

c. 94C, § 27, thus, never created a separate or
independent authority for operating needle exchange
programs as defendants argue.” And, “None of the
provisions set forth in G.L. c. 94C, §§ 27, 27A,
permit non-sale distribution of hypodermic syringes
and needles. Section 27 addresses the sale of
hypodermic syringes and needles. Section 27A addresses
their collection and disposal.” And finally, “It (the
decriminalization of possession of needles and
syringes, ed.) does not, however, create legislative
fiat for the non-sale distribution of hypodermic
syringes and needles outside of the provisions of G.L.
c. 111, § 215.” This ruling is completely consistent
with the position that the Town of Barnstable has
taken throughout these proceedings and dashes ASGCC’s

arguments to the contrary. (pp. 14-17; 33).

5 ASGCC suggests that the Barnstable Superior
Court’s Memorandum of Decision is “presented for any
guidance it may offer to this Court as the only
judicial analysis of the statutory question here.” The
statement is incorrect. As noted above, the Holyoke
case thoroughly examined the statutory scheme at the
heart of this action and reached a conclusion that is
the polar opposite of that reached in this matter.



Very shortly after the Holyoke decision, several
legislators sought to repeal the needle exchange
statute, G.L. c. 111, § 215, via an amendment to the
pending 2017 state budget. Addendum 64. That amendment
was rejected. Instead the Legislature once again
affirmed the role of needle exchanges, removed the cap
on their number, dropped the designation of “pilot”
from the program authorization, and imbued local
Boards of Health with the authority to approve such
programs.® (pp. 17-21; 27).

The inescapable conclusion based on this
legislative history is that there are only two
approved means of needle and syringe distribution in
the Commonwealth.? Distribution may be made by

pharmacies and by approved needle distribution

6 Massachusetts 2017 Fiscal Year Budget, Outside
Section § 65 (July 8, 2016).

7 While the legislative history supports the
Town’s argument that G.L. c. 94C, § 27 was limited to
the sale of needles and syringes to individuals 18 or
over by pharmacists and that G.L. c. 94C, § 27 was
circumscribed by the requirements of G.L. c. 111,

§ 215 (See, e.g., Uncorrected Proof of the Journal of
the Senate June 1, 2005; Uncorrected Proof of Journal
of Senate, June 7, 2006 (Addendum 65 - 79) in
contrast, the Town could find no reference whatsoever
in the legislative history indicating that the repeal
of the “old § 27” coupled with the passage of the 2006
legislation would allow the unfettered non-sale
distribution of needles and syringes by any individual
or entity.



programs. Consequently, non-sale distribution by any
other person or agency is not authorized. (pp. 17-21;
27-33).

ARGUMENT

I. ONLY TWO OUTLETS ARE AUTHORIZED BY THE 2006
LEGISLATION TO DISTRIBUTE AND POSSESS NEEDLES AND
SYRINGES. THEY ARE FORMAL NEEDLE EXCHANGE
PROGRAMS AND PHARMACIES.

A. Needle Exchanges

1. The 2006 Legislation Revising c. 94C,
§ 27 Expressly Recognized Pilot Needle
Exchange Programs under G.L. c. 111,
§ 215 as the Available Legal Outlet for
Non-pharmacy Distribution of Needles
and Syringes.

Pilot needle exchange programs were originally
authorized in 1993 by G.L. c. 111, § 215,8 subject to
the following terms and conditions:

The department of public health is hereby
authorized to promulgate rules and
regulations for the implementation of not
more than ten pilot programs for the
exchange of needles in cities and towns
within the commonwealth upon nomination by
the department. Local approval shall be
obtained prior to implementation of each
pilot program in any city or town.

Not later than one year after the
implementation of each pilot program said
department shall report the results of said
program and any recommendations by filing
the same with the joint legislative
committees on health care and public safety.

8 st. 1993, c. 110, § 148.



In the 2006 amendments to G.L. c. 94C, § 27,
after much debate and following the override of the
Governor’s veto, the Legislature struck the entirety
of G.L. c. 94C, § 27, thereby decriminalizing
possession and distribution of hypodermic instruments.
Included in the “old”, now-stricken version of § 27,
was § 27(f) dealing with needle exchange pilot
programs which at the time read:

Notwithstanding any general or special law

to the contrary, needles and syringes may be

distributed or possessed as part of a pilot

program approved by the department of public
health in accordance with section two

hundred and fifteen of chapter one hundred

and eleven and any such distribution or

exchange of said needles or syringes shall

not be a crime.

As noted by the Court in the Holyoke case
(Addendum 43 - 56) and contrary to the assertion made
by ASGCC,? § 27(f) was eliminated because it was a
duplicative provision based on the fact that G.L.

c. 111, § 215, already governed such programs.

Next, the 2006 legislation created the “new”
§ 27, as follows:

Hypodermic syringes or hypodermic needles

for the administration of controlled

substances by injection may be sold in the

commonwealth, but only to persons who have
attained the age of 18 years and only by a

° ASGCC Brief, Argument, p. 22.



pharmacist or wholesale druggist licensed
under the provisions of chapter 112, a
manufacturer of or dealer in surgical
supplies or a manufacturer of or dealer in
embalming supplies. When selling hypodermic
syringes or hypodermic needles without a
prescription, a pharmacist or wholesale
druggist must require proof of
identification that wvalidates the
individual’s age.

The 2006 bill, as passed, also included an
outside section, Section 15, which recognized the
continued applicability of G.L. c. 111, § 215 for the
establishment of needle exchange programs:

Section 15. The department of public health
shall perform a comprehensive study and
review of the existing needle exchange
programs established pursuant to Chapter
111, Section 215 of the General Laws. The
study shall include, but not be limited to:
a review and analysis of the relationship
between the provisions of this act and the
operation of the needle exchange programs;
the success of existing needle exchange
programs; whether existing needle exchange
programs should be maintained without
change, phased out, or expanded to other
municipalities.

B. ASGCC Has Operated an Approved Needle
Exchange in Provincetown. ASGCC as an
Organization Is, or Should Be, Intimately
Familiar with the Registration Requirements
of G.L. c. 111, § 215.

ASGCC operates a locally approved needle exchange

program in Provincetown pursuant to the authority



granted by G.L. c. 111, § 215.10 The Provincetown site
does not require one-for-one exchange of needles in
order for a participant to qualify to receive
hypodermic needles and syringes.

The parties agree that ASGCC has not sought nor
does their Hyannis program have the benefit of D.P.H.
or local approvals.!! Nevertheless, ASGCC distributes
but does not sell hypodermic needles and syringes at
its Hyannis site. ASGCC provides a collection
receptacle in Hyannis for the return of used needles.!?
The needle/syringe distribution and collection

activities at both ASGCC sites appear to be identical.

C. The 2006 -Legislation Anointed Pharmacists
as the Gatekeepers of Hypodermic Instrument
Sales. The D.P.H. Regulations Under G.L.
c. 94C, § 27 Make Clear the Pharmacists’
Licensure Requirements to Sell Hypodermics.
As noted above, the 2006 legislation repealed the
prior version of § 27 and substituted the new, single
paragraph noted on page 8, supra. The gatekeeper role

of pharmacists with respect to the sale and

distribution of hypodermic instruments was thus

10 See “Statement of Facts” Number 6, Record
Appendix p. 22.

11 “Statement of Facts” Number 9, Record Appendix,
p. 23.

12 “Statement of Facts” Numbers 3-5, Record
Appendix, p. 22.

10



codified and remains in effect today, “When selling
hypodermic syringes or hypodermic needles without a
prescription, a pharmacist or wholesale druggist must
require proof of identification that wvalidates the
individual’s age.” G.L. c. 94C, § 27, last sentence.
The D.P.H. also promulgated regulations?3 which
describe licensure requirements imposed on
pharmacists. The regulation is entitled, “Requirements
Regarding Hypodermic Instruments”. It is instructive
and Section A reads as follows:

“(A) License “to Sell”. No person except a
registered physician, dentist, nurse,
veterinarian, embalmer, pharmacist,
wholesale druggist, or a registered
podiatrist certified by the Board of
Registration in Podiatry to be competent to
use hypodermic needles, shall sell, offer
for sale, deliver or have in possession with
intent to sell hypodermic syringes,
hypodermic needles or any instrument adapted
for the administration of controlled
substances by injection, unless licensed to
do so by the Department.”

By its terms, the required license “to sell”l4

covers both the sale and delivery of needles and

13 See 105 C.M.R. 700.008. Neither research nor
D.P.H. counsel were able to identify the original date
of publication, although it is believed by D.P.H. to
pre—-date 2006.

14 Of the 194 entries in the Code of Massachusetts
Regulations in which the term license to sell is used,
only this section refers to license “to sell” in
quotes.

11



limits those who may sell or deliver such needles to a
list of specified professionals. Under 105 C.M.R.
700.008, a yearly license is mandated and the

application for a license requires, inter alia, the

name and address of the person applying for the
license, the reason the license is being sought, and
the applicant’s drug enforcement identification
number, if any. Under 105 C.M.R. 700.008, the listed
professionals, who the Department of Health already
otherwise licenses, are subject to additional yearly
licensure in order to sell or deliver hypodermic
needles.

And, pharmacists who violate “any provision of”
G.L. c. 94C may have their licenses revoked,
suspended, or not renewed.!®

The fact that the Department imposes registration
requirements on already licensed professionals who
sell or deliver hypodermic needles and syringes, warns
of license revocation, suspension, or failure to renew
for a violation of G.L. c. 94C (which would include a
sale to a minor and/or failure to establish that a
buyer is at least age 18 in violation of § 27) but has

absolutely no requirements for private individuals and

15105 C.M.R. 700.105¢(5).

12



entities who distribute needles outside of an approved
needle exchange program, bespeaks either an utter
failure by the Department of Public Health to protect
the public health or a recognition of the limitations

of § 27.

D. The 2006 Legislation Amended G.L. c. 94C,
§ 32I to Create Consistency with the New
§ 27. It Continues to Impose Significant
Criminal Penalties for Distribution of Drug
Paraphernalia, Especially to Minors and Near
Schools.

Enacted in 1981, G.L. c. 94C, § 32I bans the
sale, possession, purchase, or manufacture with the
intent to sell drug paraphernalia. Enhanced penalties
are provided for sale of paraphernalia to a person
under age eighteenl® and § 32J punishes violations of
§ 321 that occur within three-hundred feet of a school
even more severely.l?

The 2006 legislation made three changes to § 32I.
It added the words “or purchase” after “possess” in
the first sentence. It struck the word “inject” from
the sixth line of sub-section (a) of § 32 and it added
the following sentence to sub-section (d) to § 32T.

(d) This section shall not apply to the sale
of hypodermic syringes or hypodermic needles

16 G.L. 94C, § 32I(b).
17 G.L. 94Cc, § 32J.

13



to persons over the age of 18 pursuant to
section 27.18

Note that G.L. c. 94C, § 32I(d), by referencing
§ 27, exposes a pharmacist to criminal penalties for a
sale to a person under eighteen years of age.

When read alongside § 27, these changes reinforce
both the role that the legislature intended
pharmacists to play in the distribution chain for
needles and syringes and the legislature’s strong
intent to ban sales of needles and syringes to those

under age eighteen.

E. In Holyoke City Council v. City of Holyoke,
Hampden County Superior Court Civil Action
No. 12-0837, March 14, 2016 the Court
rejected the Argument That Any Private
Person or Entity Can Distribute Hypodermics
Without Restriction.

In Holyoke, the City Council sought a declaration
that the City Council alone had the right to approve,
or disapprove, establishing a G.L. c. 111, § 215
needle exchange program in the City. The Board of
Health, supported by the mayor, had purported to
approve the program application and asserted that the
approval constituted the “local approval” required by

§ 215, to the exclusion of the City Council. The Mayor

18 See sections 3, 4, and 5 of c. 172 of the Acts
of 2006.

14



and the Board of Health then so notified the
Department of Public Health which issued a contract to
the program provider. This action followed.
Ultimately, the Court held that the authority under
the “local approval” provision of the then-current
iteration of § 215 rested, per the City charter, with
the City’s legislative body, i.e., the City Council,
and not with the Board of Health. Addendum 43 - 56; a
copy of the Docket is at Addendum 57 - 63.

The Trial Court examined G.L. c. 94C, § 27 and
G.L. c. 111, § 215 extensively. The Court’s analysis
is excerpted, as follows:

The current version of Section 27, as

amended in 2006, legislates only the sale of

hypodermic syringes and needles, but not the
sale and distribution of them.

Addendum 50.

. As amended, G.L. c. 94C, § 27, legalized
the manner in which hypodermic needles and
syringes may be lawfully “sold” by
authorized entities to persons who have
attained the age of eighteen.

Addendum 50.

A plain reading of G.L. c. 111, § 215, and
.L. c. 94c, §§ 27, 27A, demonstrates that
L. c. 94Cc, §§ 27, 27A did not supersede
L. c. 111, § 215.

Addendum 51.

15



. The legislative history of needle exchange
programs in Massachusetts demonstrates that
G.L. c. 94C, § 27, was always circumscribed
by the requirements of G.L. c. 111, § 215.
General Laws c. 94C, § 27, thus, never
created a separate or independent authority
for operating needle exchange programs as
defendants argue.

Addendum 52.

. The Legislature further ratified the
validity of G.L. c. 111, § 215, in the
language of St. 2006, c. 172, § 15.

Addendum 52.

None of the provisions set forth in G.L.
c. 94C, §§ 27, 27A, permit non-sale
distribution of hypodermic syringes and
needles.

Addendum 52.

. Only G.L. c. 111, § 215, addresses needle
exchange programs. The decriminalization of
the possession of hypodermic syringes and
needles as set forth in this statutory
framework is consistent with the permissible
sale of hypodermic syringes and needles. It
does not, however, create legislative fiat
for the non-sale distribution of hypodermic
syringes and needles outside of the
provisions of G.L. c. 111, § 215. The
parties’ controversy pertaining to free
distribution of hypodermic needles and
syringes is governed by G.L. c. 111, § 215,
and not G.L. c. 94C, §§ 27, 27A.

Addendum 52 - 53.

16



The Superior Court’s Holyoke analysis tracks
precisely the Town’s arguments made to the trial court
in this action four months previously, but rejected by
the Barnstable trial court in its Memorandum of
Decision. It bears repeating that Holyoke rejected the
argument that there is an unfettered right in persons
and organizations to distribute needles and syringes
without charge. Instead, Holyoke affirmed that the
only two methods of legal distribution are via
pharmacies and D.P.H. needle exchange programs.

Holyoke is thus a complete rejection of ASGCC’s
argument that, “[Tlhere is no restriction on the
possession and distribution of free hypodermic needles

by any private individual or entity.”??

F. Legislative Efforts to Remove the
Requirements for Local and State Approval
for the Non-Sale Distribution of Hypodermic
Needles and Syringes have been Rejected.

Prior to 2006, there were a series of unsuccessful
legislative attempts to amend section 27 with language
that would have allowed needle exchange programs, such
as the one operated by ASGCC in Hyannis, to possess,

distribute and exchange needles and syringes, without

the requirement of obtaining DPH or local approval.

19 ASGCC Brief, p. 24, second paragraph.

17



(f) Notwithstanding any general or special

law to the contrary, needles and syringes

may be distributed, exchanged or possessed

as part of a program designed to prevent the

transmission of communicable diseases and

any distribution, exchange or possession of

said needles or syringes shall not be a

crime. The Department of Public Health shall

ensure that individuals participating in

needle exchange programs have access to

substance abuse treatment and health care.?20

These rejected provisions demonstrate that there
was a clear way for the Legislature, if it chose to do
so, to create independent authorization for
organizations, such as ASGCC, to engage in the non-
sale distribution of needles and syringes without the
requirement of any state or local approval. The
rejected provisions also serve to underscore the
tortured and unsupportable nature of ASGCC’s
interpretation that the current language of Section 27

creates a “legislative fiat” to allow any individual

or entity to distribute needles and syringes.

20 See, 1995 MA SB 554; 1997 MA SB 517; 1999 MA SB
537; see also, MA 2003 SB 610. (Addendum 80 - 87).
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G. Following Holyoke, The Failed Attempt of
Legislators to Repeal G.L. c. 111, § 215 as
Part of the 2017 Budget and the Substitution
and Approval of More Modest Amendments to
G.L. c¢. 111, § 215 Provide Persuasive
Evidence of Legislative Intent That Affirms
the Court’s Statutory Analysis in Holyoke.
In the early Summer of 2016, several legislators
proposed an amendment to the 2017 State Budget that,
if accepted and passed, would have repealed G.L.
c. 111, § 215, the D.P.H. needles exchange program.
Had they been successful in doing so, the only
remaining obstacle to the unfettered distribution of
hypodermic instruments would have been G.L. c. 94C,
§ 27. However, the attempt to repeal § 215 failed.
In its place, legislators proposed and passed an
amendment to G.L. c. 111, § 215 that eliminated the
cap on D.P.H. needle exchange programs. Addendum, 26 -
27. It also eliminated the description of such
programs as “pilot” programs. Finally, the
legislation granted to Boards of Health the local
authority to approve of the creation of such programs
in their communities. As amended, G.L. c. 111, § 215
now reads:
The Department of Public Health may
implement needle exchange programs for the
exchange of needles in cities and towns.

Prior to implementation of the needle
exchange program, approval shall be obtained
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from the board of health in the hosting city
or town. The city or town shall, in a manner
determined by the department, provide notice
of such approval to the department.

Not later than one year after the
implementation of a needle exchange program,
the department shall report the results of
the program and any recommendations by
filing the same with the senate and house
chairs of the joint committee on healthcare
financing and the house and senate chairs of
the joint committee on public safety and
homeland security.?!

The Legislature is, as a matter of statutory
construction, presumed to be fully aware of the
content of the statute that it is amending,

Commonwealth v. Russ R., 433 Mass. 515, 520, 744

N.E.2d 39 (2001). It can also be clearly inferred from
the legislative language imbuing Boards of Health with
the authority to approve such programs that the
Legislature was well aware of the Holyoke decision
where the ultimate authority to approve a needle
exchange program was one of the central issues.

The Legislature’s refusal to repeal § 215 is thus
a very strong indication that the Legislature wished
to continue making D.P.H and locally-approved needle
exchange programs available throughout the state. The

removal of both the cap and the “pilot” program

2l Qutside Section 65 to the 2017 State Budget.
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designation are strong indicators of the Legislature’s
satisfaction with the state and locally-approved
needle exchange concept.

Additionally, since the Legislature expressly
addressed one of the central issues in Holyoke, i.e.,
authority to act on behalf of the municipality, it is
fair to infer that the Legislature was not only
constructively, but actually, well aware of the
counter—arguments offered in Holyoke, and voiced by
ASGCC here, in support of unfettered right of
possession and distribution outside the confines of
pharmacies. If that is a fair inference, then the 2016
legislation expanding § 215 program availability is an
express endorsement of that program and a direct,
negative legislative response to the argument for

unfettered rights of distribution.

ITI. ANALYSIS

In asserting that the operation of a needle
exchange program lacking the approval of either the
Department of Public Health or the Town of Barnstable
is lawful, ASGCC ignores basic tenets of statutory

construction and misstates what occurred legislatively
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in 2006 when the current version of G.L. c. 94C, § 27
was enacted.

In the 2006 legislation, the Legislature could
have, but did not repeal or amend § 215. In fact, to
the contrary, the Legislature expressly recognized its
continued applicability in outside section 15. It also
carefully described what a pharmacy must do when
someone presents with no prescription - i.e., the
pharmacist must obtain proof that the customer is at
least 18 years of age. G.L. c. 94C, § 27, last
sentence. It also amended G.L. c. 94C, § 32I to exempt
pharmacists in respect to distribution of needles and
syringes as long as they complied with § 27. It also
could have, but did not, identify other legal avenues
for syringe and needle distribution, including
language that would have reflected the right of
agencies such as ASGCC to distribute needles and
syringes without charge; instead, the legislature did
not elect to add such language.

When combined with the limiting language of § 27,
it is clear that the Legislature voted in 2006 to
allow individuals over eighteen access to pharmacies
to purchase hypodermic needles and syringes without a

prescription. However, to legally operate a needle
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exchange program, the program had to be nominated by
the Department of Public Health and then obtain local
approval. Under Section 15, the Department of Public
Health was tasked with reviewing existing needle
exchange programs and determining "“. the success of
existing needle exchange programs; whether existing
needle exchange programs should be maintained without
change, phased out, or expanded to other
municipalities.”

ASGCC’s argument that, “An activity not permitted
or restricted by law is lawful”?2 focuses of necessity
solely on the changes to G.L. c. 94C, § 27. By doing
so, however, ASGCC’s statutory myopia ignores the full
detail of both the 200623 and 2016 legislation.?? Doing
so also ignores several failed legislative attempts to
allow distribution of hypodermics by organizations
like ASGCC2> and to repeal the needles exchange

program. 26

22 ASGCC Brief, p. 6, § 1, 11th line.
23 st. 2006, c. 172.

24 Massachusetts 2017 Fiscal Year Budget, Outside
Section § 65 (July 8, 2016). See discussion at p. 6,
supra. Addendum 26 - 27.

25 See discussion at pp. 17-18, supra.

26 See n.20, supra.
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Words of a statute must be construed in
association with other statutory language and the

general statutory plan. Polaroid Corp. v. Comm’r of

Revenue, 393 Mass. 490, 497, 472 N.E.2d 259, 264
(1984) . As the United States Supreme Court recently
held “. we must read the words [in a statute] ‘in
their context and with a view to their place in the
overall statutory scheme.’ id. at 133, 120 S. Ct. 1291
(internal quotation marks omitted) .2’ Our duty, after

all, is ‘to construe statutes, not isolated

provisions.’.” King v. Burwell, 135 S. Ct. 2480,

2489, 192 L. Ed. 2d 483 (2015). (citations omitted).
Courts presume that the Legislature is aware of
existing statutes when it amends a statute or enacts a

new one. See Commonwealth v. Russ R., 433 Mass. 515,

520, 744 N.E.2d 39 (2001); Charland v. Muzi Motors,

Inc., 417 Mass. 580, 582-583, 631 N.E.2d 555 (1994).

“Although statutory language ‘is to be construed
as written, in keeping with its plain meaning,’ Stop &

Shop Supermarket Co. v. Urstadt Biddle Props., Inc.,

433 Mass. at 289, 740 N.E.2d 1286, the language is not

to be read in ‘isolation,’ but ‘[w]lhen the meaning of

27 For full citation: FDA v. Brown & Williamson
Tobacco Corp., 529 U.S. 120, 159, 120 s.Ct. 1291, 146
L.Ed.2d 121 (2000).
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a statute is brought into question, a court properly
should read other sections and should construe them

together.’ LeClair v. Town of Norwell, 430 Mass. 328,

333, 719 N.E.2d 464 (1999) ...” Comm’rs of the Bristol

Cty. Mosquito Control Dist. v. State Reclamation, 466

Mass. 523, 528-529, 997 N.E.2d 1188, 1192-1193 (2013).

See also, Canton v. Commissioner of the Mass. Highway

Dep’t., 455 Mass. 783, 791-792, 919 N.E.2d 1278 (2010)
(“We construe statutes that relate to the same subject
matter as a harmonious whole and avoid absurd
results.”)

By trying to interpret a statute that only
permits the sale of needles without the need for a
prescription by pharmacies to persons eighteen or
older to also allow an individual or entity to
purchase needles and then distribute them to anyone
regardless of their age, impermissibly attempts to add
words to the statute that are simply not there. See

Dartt v. Browning-Ferris Indus., 427 Mass. 1, 9, 691

N.E.2d 526 (1998) (court will not add language to
statute that Legislature could have, but did not,
include). It is well established that courts do not
“read into [a] statute a provision which the

Legislature did not see fit to put there, whether the
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omission came from inadvertence or of set purpose.”

Fernandes v. Attleboro Housing Authority, 470 Mass.

117, 129 (2014). ASGCC’'s interpretation is
particularly unsupportable in light of the fact that
there is a specific statute which addresses needle
exchange and distribution programs. “[I]t is a
commonplace of statutory construction that the

specific governs the general.” Morales v. Trans World

Morales v. TWA, 504 U.s. 374, 384, 112 S. Ct. 2031,

119 L. Ed. 2d 157 (1992), quoting King v. Viscoloid

Co., 219 Mass. 420, 425, 106 N.E. 988 (1914).

In applying these principles of statutory
interpretation by reading to Section 15, G.L. c. 94C,
§§ 27, 27A, 32I, and 32J, as well as G.L. c. 111,

§ 215, “in their context and with a view to their
place in the overall statutory scheme,” Burwell,
supra, it is clear that the 2006 amendment to § 27
(the pharmacist provision) added an avenue in addition
to G.L. c. 111, § 215 to legally obtain hypodermic
needles and syringes without a prescription. It did
not authorize the unfettered distribution of needles
by any organization or individual who decided to
establish a needle exchange program, no matter how

well intentioned.
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The legal and legislative events of 2016 have put
an exclamation point on this analysis. The March 2016
Holyoke case, discussed above at pp. 14 - 17, was
followed by the Legislature’s rejection of an attempt
to repeal G.L. c. 111, § 215. And the legislative
changes to § 215 abolishing the cap on § 215 programs
in July 2016 and abandoning their designation as
“pilot” programs are a strong testament to the
Legislature’s desire to expand § 215 needle exchange
availability to the entire Commonwealth. The
legislation is also an unequivocal confirmation of the
Legislature’s intent that local approval play a
pivotal role in the establishment and siting of needle
exchange programs.

Indeed, having valuable local input into
healthcare project approval and siting is hardly
foreign to our statutory scheme. No matter how
invaluable any given healthcare project is to the
welfare of the local community, local input and
oversight is wvital and must be respected. See, for

example, Allen v. Bos. Redevelopment Auth., 450 Mass.
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242 (2007), where a State approval?® of a level 4
biohazard lab in Boston’s South End was successfully
challenged by neighbors because the admittedly small
risk of a catastrophic release of deadly pathogens had
not been sufficiently studied as part of the
permitting proceeding. See, also, a list of twenty
healthcare projects across Cape Cod that have been
subjected to the rigorous Development of Regional
Impact process of the Cape Cod Commission.?? Despite
the obvious community benefit from such projects as
four Cape Cod Hospital Expansions over 21 years, and
many others as well, the Commission extensively vetted
them before approval.3? A legislative desire to
require community review, driven not only by politics
but by deference to local knowledge, albeit on a far
less intense basis than exacted by the Commonwealth or
the Cape Cod Commission, should come as a surprise to

no one.

28 The Secretary of the Executive Office of
Environmental Affairs (now the Executive Office of
Energy and Environmental Affairs) had certified a
Final Environmental Impact Report under the
Massachusetts Environmental Policy Act (MEPA), G.L.
c. 30, §§ 61 - 62H.

2% See a list of Cape Cod Commission D.R.I.
projects, Addendum 88.

30 www.capecodcommission.org. Project details are
linked on the website by year.
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Nevertheless, ASGCC, having full knowledge of
this regulatory approval regimen precisely because its
own Provincetown operation had been subject to that
process, apparently chose to intentionally move
forward in Hyannis without approval, taking the
approach of asking for forgiveness rather than seeking
permission, thereby flaunting the Legislature’s modest
but clear mandate in the process. Although not plead
in the intensity of the T.R.O. and Preliminary
Injunction proceedings, ASGCC certainly did not
exhaust its administrative remedies before filing this
action. ASGCC shortchanged itself, its clients, and
the Town when it failed to explore local approval.

As noted above, the canons of statutory
construction caution that an entire statutory scheme
should, if possible, be read so as to avoid “absurd”

results. See Canton v. Commissioner, supra. The

ASGCC argument that “[T]here is no restriction on the
possession and distribution of free hypodermic needles
by any private individual or entity.”3! does not
survive that test.

Against that argument, compare the regimen that

the Legislature has created and that the D.P.H. has

31 ASGCC Brief, p. 24.
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implemented. A pharmacist cannot sell hypodermics to
anyone under age 18 and, if presenting without a
prescription, the pharmacist must affirmatively
determine that the customer is indeed at least 18.
(G.L. c. 94C, § 27). The D.P.H., the agency charged
with licensure of pharmacists and with enforcement and
implementation of Chapter 94C, must be afforded
considerable deference in its interpretation of the
statute’ s mandate. So, too, the D.P.H.’s regulations
should be entitled to the same deference. 105 C.M.R.
700.008 speaks clearly to the licensure and competency
requirements that must be met in order to dispense
hypodermics. 105 C.M.R. 700.105A(5) reflects the
D.P.H.’s intent that the role of pharmacists in
protecting minors and the public generally is
paramount and that a violation of Chapter 94C could
well cost a pharmacist his or her career. And G.L.

c. 94C, § 321 exempts pharmacists from prosecution for
dispensing needles and syringes, but only if they
comply with § 27. And finally, the 2016 amendments to
the needle exchange program removing the cap, removing
the pilot designation thereby mainstreaming the
program, and placing approval authority with Boards of

Health speaks volumes about the Legislature’s
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confidence in G.L. c. 111, § 215 needle exchange
programs and the fact that § 27 continues to be
circumscribed by this provision.

ASGCC asserts that, other than decriminalizing
possession and distribution of hypodermics, the
Legislature, by its silence, failed to proscribe other
activities but the analysis of the broader statutory
scheme clearly refutes that assertion. It does not
make any logical sense that pharmacists must be
certified annually to be competent to use hypodermic
needles (105 C.M.R. 700.008) while a private
individual or organization, with or without
demonstrated “competence to use hypodermic needles”,
can distribute hypodermics on the street corner
outside the pharmacy to any one, of any age, at any
time, as a matter of right, without fear of
prosecution or civil consequences. It defies common
sense to assert that a pharmacist can lose his or her
license for selling hypodermics to a minor, or for
failing to check identification to assure that the
buyer is at least age 18 and simultaneously argue for
the street corner transaction.

The canons of statutory interpretation ring

clearly, “If a sensible construction is available, [a
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court] shall not construe a statute to make a nullity
of pertinent provisions or to produce absurd results.”

Plourde v. Police Dep’t of Lawrence, 85 Mass. App. Ct.

178, 186 (2014), quoting form Flemings v. Contributory

Ret. Appeal Bd., 431 Mass. 374, 375-376 (2000). See

also Frye v. Sch. Comm. of Leicester, 300 Mass. 537

(1938) and Worcester v. Quinn, 304 Mass. 276, 280

(1939). Frankly, if any private person or entity can
distribute needles and syringes, as ASGCC argues, then
§ 215 exchanges would not only become superfluous and
redundant, but would waste valuable taxpayer support
distributed through D.P.H. contracts. There would be
absolutely no need to keep the G.L. c. 94C, § 215
needle exchange program on the books.

Conversely, making sure that precious tax dollars
are applied as efficiently as possible is a goal
fostered by establishment of D.P.H.-funded contracts
awarded to responsible, competent, and accountable
organizations that can best achieve the goals of harm
reduction. An unintended consequence of ASGCC’s
argument would be to spawn more, not less, street-
corner needle distribution to people of all ages by

individuals with no credentials to do so.
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Such a result cannot possibly be seen as in the
best interests of public health or as a policy that
promotes the most current expressions of legislative
intent.

To read § 27, as ASGCC does, to exempt non-sale
transactions from any controls whatsoever only
spotlights the common sense underlying the
Legislature’s intent to provide only two types of
approved distribution via pharmacies and via approved
needle distribution programs. The Holyoke decision
offers the most persuasive analysis and logic
supporting the Legislature’s thoughtful structure for
responsible distribution of an inherently dangerous
instrumentality. Further, the Hampden Court’s
considered logic is persuasive and should be adopted
by this Court. With full respect to ASGCC’s advocacy,
the result urged by ASGCC flies in the face of logic,
is unsupportable, ignores detailed legislative and
D.P.H. protocols, and would produce an “absurd”
result. ASGCC’s argument cannot stand.

Obviously, this debate will continue in the
broader context of addressing the “opiate” crisis,
criminal justice reform, sentencing reform, healthcare

reform, and insurance reform. Every one of those
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debates and implementation of resulting consensus are
purely prerogatives of the Legislature. That is where
this debate and any changes to the current statutory
scheme - if it is to continue - will, and must, be
resolved.

“The focus of public health is to protect the
health of every member of a community. See, e.g.,

Service v. Newburyport Hous. Auth., 63 Mass. App. Ct.

278, 283-284, 825 N.E.2d 567 (2005), quoting Black’s
Law Dictionary 737 (8th ed.2004) (public health is
‘[tlhe health of the community at large .. [;] [t]lhe
healthful or sanitary condition of the general body of
people or the community en masse; espl[ecially] the
methods of maintaining the health of the community

L) L”  Am. Lithuanian Naturalization Club v. Bd. of

Health, 446 Mass. 310, 318, 844 N.E.2d 231, 238
(2006). The 2016 amendment to G.L. c. 111, § 215
designating the new role for Boards of Health
regarding needle exchange programs reflects the unique
role and qualifications of such boards to weigh the
issues from a local perspective. The proliferation of
uncapped discarded hypodermic needles and syringes in
public areas of the Town raised serious concerns about

the exposure of the unsuspecting and unprotected
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public to grave health risks. There need to be
protocols in place through a state—approved needle
exchange program, and through regqulation of
pharmacists, to ensure that the unsuspecting public is
not exposed to the ravages of the very diseases that
the proponents of unfettered needle distributions are
trying to ameliorate. It makes no sense to address
one public health crisis by ignoring another. The
Board of Health is in the best position to assess the
issue locally. And that is where ASGCC’s efforts

should next take them.

CONCLUSION

This Court should declare that distribution of
needles and syringes can only be made by licensed and
certified pharmacists under G.L. c. 94C, or under the
auspices of a D.P.H. approved needles exchange program
pursuant G.L. c. 111, § 215.

This Court should also declare that such
distribution by any other person or entity not
described above is not permitted.

Finally, this Court should affirm that

distribution of needles or syringes to anyone under 18
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years of age without a doctor’s prescription is
illegal and may be a violation of G.L. c. 94C, § 32I.
Any changes to the existing statutory scheme must
be left to the Legislature.
Respectfully submitted,
Appellees Town of Barnstable,
Board of Health of the Town of
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) Chartes e %;(%a/(//e/&m , ﬁ

RUTH J. WEIL, Town Attorney

BBO #519285
ruth.weil@town.barnstable.ma.us
CHARLES S. McLAUGHLIN, JR.,
Assistant Town Attorney

BBO #336880
charles.mclaughlin@town.barnstable.ma.us
TOWN OF BARNSTABLE

367 Main Street

Hyannis, MA 02601-3907
508-862-4620; Fax 508-862-4724

Dated: January 17, 2017

36



ADDENDUM



ADDENDUM TABLE OF CONTENTS

G.L. C. 94C, 8§ 27 ittt ittt ittt eeennnnnnns 1
G.L. C. 94C, 8§ Z27A . ittt ittt ittt ittt nnnnnns 2
G.L. C. 94C, 8§ 27 it ittt ittt ittt 5
G.L. C. 94C, 8§ B2I@ ..ttt ittt ittt tnnnetnneeetnnneenneens 8
G.L. C. 94C, 8§ 32T ittt ittt eeennnnnnns 10
St. 2006, C. 172 .ttt ittt neeeeeeeenns 13
St. 2006, c. 172, § L10. .ttt 25
G.L. €. 111, § 215ttt itiiiiiiiiiiiienneeieeennnnnnns 26
105 C.M.R. 700.008 . ittt iiiiiiiineeeeeeenns 28
105 C.M.R. 700.105 ...ttt ittt 29

Aids Support Group of Cape Cod, Inc. v. Town
of Barnstable, et al., Memorandum of
Decision and Order on Plaintiff’s
Motion for a Preliminary Injunction............. 30

Holyoke City Council & others v. City of
Holyoke & others, Memorandum of
Decision and Order on Cross—Motions for

Summary JUudgment ..o vt it et e teeeeeeeessnsssssssos 43

Trial Court Docket, Holyoke City Council &
others v. City of Holyoke & others.............. 57

Budget Amendment ID: FY2017-S4-368 “EHS 368"......... 64

Uncorrected Proof of the Journal of the
Senate June 1, 2005. ...ttt ittt teee e 65

Uncorrected Proof of Journal of Senate, June

AL L T 73
1995 MA SB 554 . .t ittt it iiii ittt ittt it i 80
1997 MA SB 517 .ttt iiit ittt ittt ettt eeeeeeeeens 82



1999 MA SB 537 i ittt iiiiiiiiei ittt nnnnnneeeeeeenns 84
MA 2003 SB 610. ..ttt nnnnneeeeeeeenns 86

Cape Cod Commission DRI Decisions -
HealthcCare. .o vttt ittt ittt it tnnsenseneens 88

Affidavit of Paul B. MacDonald. ... ...t eeeeeeeeneenn 89

JDP Quarterly Report / 10-01/2016 -
2 7 90

JPD Quarterly Narrative Report for 10/01-
2016 — 12/31/2016 . ¢ it i ittt ettt ittt 92

ii



Partl ADMINISTRATION OF THE GOVERNMENT
Title XV REGULATION OF TRADE

Chapter CONTROLLED SUBSTANCES ACT
94C

Section 27  SALE OF HYPODERMIC SYRINGES OR HYPODERMIC
NEEDLES S

Section 27. Hypodermic syringes or hypodermic needles for the
administration of controlled substances by injection may be sold
in the commeonwealth, but only to persons who have attained the
age of 18 years and only by a pharmacist or wholesale druggist
licensed under the provisions of chapter 112, a manufacturer of or
dealer in surgical supplies or a manufacturer of or dealer in
| embalming supplies. When selling hypodermic syringes or
hypodermic needles without a prescription, a pharmacist or
wholesale druggist must require proof of identification that
validates the individual's age.
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Part1 ADMINISTRATION OF THE GOVERNMENT
Title XV REGULATION OF TRADE

Chapter  CONTROLLED SUBSTANCES ACT
94C

Section 27A COLLECTION AND DISPOSAL OF SPENT NON-
COMMERCIALLY GENERATED HYPODERMIC NEEDLES
AND LANCETS

Section 27A. (a) Notwithstanding any general or special law to the
contrary, the department of environmental protection and the
department of public health, in conjunction with other relevant
state and local agencies and government departments, shall
design, establish and implement, or cause to be implemented a
program for the collection and disposal of spent non-commercially
generated hypodermic needles and lancets. The program shall be
designed to protect the public health and the environment by
providing for the safe, secure and accessible collection and
disposal of hypodermic needles and lancets. The departments may
collaborate with private companies as well as not-for-profit
agencies when designing, establishing and implementing this
program.
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(b) (1) Sharps disposal programs may include, but are not limited
to the following:?

(1) a program for safe, secure home sharp disposal;

(i1) establishing sharps collection centers in medical facilities and
pharmacies;

(111) establishing sharps collection centers in municipal facilities,
including, but not limited to, fire stations, police stations and
public health offices; provided that sharps collection centers may
be located at senior centers only for the purpose of disposing of
medically necessary hypodermic needles; and

(iv) medical waste mail-back programs approved by the United
States Postal Service.

(2) Medical facilities, pharmacies and participating municipal
facilities may work with the department of public health and the
department of environmental protection to determine the proper
program for sharps disposal implementation within each
community.

(c) For the purposes of this section, a "sharps collection center”
shall be an identified site within a community which:

(1) uses only collection containers that meet the requirements of
the federal QOccupational Safety and Health Administration and the
federal Department of Transportation and is marked with the
international biohazard symbol;

(2) provides secure and accessible collection containers on site;
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(3) accepts sharps from sharps users that are in leak-proof, rigid,
puncture-resistant and shatterproof containers;

(4) provides appropriate transfer containers for sharps users who
fail to bring their sharps in suitable containers for placement in the
collection container;

(5) has a written agreement with a medical waste transporter
providing for regularly scheduled waste pickups; and

(6) stores, handles, transports and treats the collected waste in
accordance with department of public health regulations.

(d) The program shall be designed to protect the public health and
the environment by providing for the safe, secure and accessible
collection and disposal of hypodermic needles and lancets, The
department of public health, in consultation with the department
of environmental protection, shall adopt regulations to ensure the
safe, secure and accessible collection and disposal of hypodermic
needles and lancets, and shall provide recommendations for
legislative action to the joint committee on public health, the
senate and house committees on ways and means and the clerks of
the senate and house of representatives. Inciuded in the
recommendations for legislative action shall be recommended
punishments and fines for the inappropriate, unsafe or unlawful
disposal of the hypodermic needles and lancets. |
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94C 8§26 CONTROLLED SUBSTANCES

Law Review and Journal Commentaries

Powers reserved to states: Validity of order
form requirement under Federal Marihuana
Tax Act. (1971} 5 Suffolk U.L.Rev, 696.

Library References

Controlled Substances ¢=9, 10.
Health €=303.
Westlaw Tapic Nos. 198H, 96H.

Research References
Treatises and Practice Aids
32 Mass, Prac. Series § 465, Control of Drug
Distribtion.

§ 27. Instruments for administering controlied substances by injection;
pilot needle exchange program

. (a) No person, not being a physician, dentist, nurse or veterinarian, registered
under the laws of this commonwealth; or of the state where he resides, or a
registered embalmer, manufacturer of or dealer in embalming supplies, phar-
macist, wholesale druggist, manufacturing pharmacist, manufacturer of or
dealer in surgical supplies, student engaged in an activity necessary to a course
prescribed by a school of medicine, dentistry, podiatry, veterinary medicine,
nursing or embalming approved under the provisions of chapter one hundred
and twelve, official of any government having possession of the articles herein-
after mentioned by reason of his official duties, or a person authorized tc
administer a sentence of death imposed under the provisions of chapter two
hundred and seventy-nine while in the performance of his lawful duties there-
under, nurse acting under the direction of a physician or dentist, employee of a
hospital or other facility licensed by the department acting under the direction
of its superintendent or officer in immediate charge, or a carrier or messenger
engaged in the transportation of such articles, or a person who has received a
prescription issued under subsection (c), or a podiatrist who has received a
certificate from the board of registration in podiatry stating that upon examina-
tion by said board he has been determined to be competent to use hypodermic
needles or a scientific investigator registered pursuant to the provisions of
section seven, or a person licensed under subsection (g), shall have in his
possession a2 hypodermic syringe, hypodermic needle, or any instrument adapt-
ed for the administration of controlled substances by injection.

(b) No such syringe, needle or instrument shall be delivered or scold to, or
exchanged with, any person except a pharmacist, dentist, physician, veterinari-
an, registered embalmer, manufacturer of or dealer in embalming supplies,
scientific investigator registered pursuant to the provisions of section seven,
wholesale druggist, manufacturing pharmacist, manufacturer of or dealer in
surgical supplies, a student enrolled in a course for which such possession is
necessary and prescribed at an approved school of medicine, dentistry, podia-
try, veterinary medicine, nursing or embalming, an official of any government
agency requiring the use of such syringe, needle or instrument by reason of his
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official duties, a person authorized to administer a sentence of death imposed
under the provisions of chapter two hundred and seventy-nine while in the
performance of his lawful duties thereunder, a nurse upon the written order of
a physician or dentist, or a person who has received a written prescription
issued under subsection {(c), a podiatrist certified as aforesaid, or an employee
of a hospital, clinic, nursing home, rest home or detoxification facility licensed
by the department, or scientific institution upon the written order of its
superintendent or officer in immediate charge of a person licensed under
subsection (e). '

{c) A physician may issue to a patient under his immediate charge a written
prescription to purchase, or may issue an oral prescription to a pharmacist on
behalf of said patient to purchase, from a pharmacist only, any of the nstru-
ments specified in subsection (a). Such prescription shall contain the name
and address of the patient, the description of the instrument prescribed and the
number of instruments prescribed. The pharmacist filling the prescription
shall record upon the face of said prescription, over the signature of the
pharmacist making the sale, the date of such sale. Such prescription may be
renewed or refilled for one year unless the physician indicates otherwise on the
prescription, and each refilling shall be noted upon the prescription.. No
prescription for such instruments shall be refilled afier vne year from date of
issue, The pharmacist filling the prescription shall dispense any such instu-
ment in a sanitary container which shall completely enclose such instrument,
and shall affix to said container a label bearing (1) the name and address of the
pharmacy, and if said pharmaty is in a hospital, the name and address of said
hospital, {2) the name and address of the patient, {3) the file number of the
prescription, and (4) the name of the physician prescribing the same. The
person to whom the prescription is issued shall keep such instrument in said
container at all times, except when such instrument is in actual use or is in the
process of being cleaned. v

{d} A record shall be kept by the person selling such syringes, needles or
instruments, which shall give the date of the sale, the name and address of the
purchaser and a description of the instrument. This record shall be open to
inspection pursuant to a judicial warrant or to the provisions of section thirty.

(e) No person except a manufacturer of or dealer in surgical supplies, a
manufacturer of or dealer in embalming supplies, a pharmacist or wholesale
druggist, which pharmacist or wholesale druggist is licensed under the provi-
sions of chapter one hundred and twelve, shall sell, offer for sale, deliver, or
have in possession with intent to sell hypedermic syringes, hypodermic needles
Or any instrument adapted for the administration of controlled substances by
njection, unless licensed so to do by the department. Such license shall be
valid for a period of one year. The fee for such license shall be determined
annually by the commissioner of administration under the provision of section
three B of chapter seven. A license issued to a company or corporation which
has more than one branch or department shall include any and all branches
and departments or sections of said company or corporation.
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No person except a person listed in subsections (b) or (c) shall obtain, receive
or purchase a hypodermic syringe, hypodermic needle or amy instrument
adapted for the administration of controlled substances. by injection, unless
licensed so to do by the department, or by a local board of health. A license to
obtain, receive or purchase any such instrument, which license shall be valid
throughout the commonwealth, may be obtained from the deparmment upon
payment of a fee as determined annually by the commissioner of administration
under the provision of section three B of chapter seven, and a license to obtain,
receive or purchase any such instrument, which license shall be valid only in a
particular city or town of the commonwealth, may be obtained from the local
board of health upon payment of a fee of ﬁfry cents. Said license shall be valid

for one year.

(f) Notwithstanding any general or special law to the contrary, needles and
syringes may be distributed or possessed as part of a pilot program approved by
the department of public health in accordance with section two hundred and
fifteenn of chapter one hundred and eleven and any such distribution or
exchange of said needles or syringes shall.not be a crime.

The department of public health shall ensure that individuals participating in
a pilot needle exchange program will be encouraged to seek and will be placed
in contact with substance abuse treatment and health care.

Added by St.1971, ¢. 1071, § 1. Amended by St.1972, c. 806, § 20; 511973, c. 1190,
§§ 1510 17; St.1980, c. 572, §§ 83, 84; St.1982,c. 554, §§ 1, 2; $t.1993,c. 110, § 142;
St.1993,¢.224,§ 2.

Historical and Statutory Notes

$t.1972, c. 806, § 20, in subsec. (g}, in the
third sentence, substitated “face” for ‘‘fact",

5t.1972, c. 806, was approved Tuly 19, 1972,
Emergency declaration by the Governor was
filed July 20, 1972.

5t.1973, c. 1190, § 15, approved Dec. 11,
1973, in subsec. (a}, inserted ”, student engaged
in an activity necessary to a course prescribed
by 2 school of medicine, dentistry, podiatry,
veterinary medicine, nursing or embalming ap-
proved under the provisions of chapter one hun-
dred and twelve™ and “or other [acility licensed
by the department”.

Section 16 of 5t.1973, ¢. 1190, in subsec, (b,
inserted ", a sudent enrolled in a course for
which such possession is pecessary and pre-
scribed at an approved school of medicine, den-
tistry, podiatry, veterinary medicine, nursing or
embalming’’ and “, clinle, nursing home, rest
home or detoxification facility licensed by the
department,”.

Section 17 of St.1973, e. 1150, in subsec. (e),
in the first paragraph, in the first sentence,
substituted "manufacturer of or dealer in surgi-
cal supplies, a manufacturer of or dealer in
embalming supplies, a pharmacist or wholesals
druggist, which pharmacist or wholesale drug-
gist is licensed under the provisions of chapter

one hundred and twelve” for “person registered
under chapter one hundred and twelve and
Yisted under subsection (a)"”.

5t.1980, c. 572, § 83, in subsec. (e), in the
Erst paragraph, in the third sentence, substitut-
ed “determiped annually by the commissioner
of adminjstration under the provision of section
three B of chapter seven” for "ten dollars”.

Section 84 of 5t 1980, ¢. 572, in subsec. {g}, in
the second paragraph, in the second sentence,
substituted "as determined annually by the
commissioner of admipistration under the pro-
vision of section three B of chapter seven” for
"of five dollars™.

St.1980, ¢. 572, was approved July 16, 1980,
Emergency declaration by the Governor was
filed July 23, 1980.

St.1982, ¢. 554, § 1, approved Dec. 22, 1982,
and by § 8 made effective Jan. 1, 1983, in
subsec. (a), inserted “, or a person anthorized to
administer a sentence of death inposed under
the provisions of chapter two hundred and sev-
enty-nine while in the performance of his lawful
duties thersunder”.

Secton 2 of S5t.1982, . 554, in subsec. (b},
inserted ", 2 person authorized to administer a
sentence of death imposed undey the provisions
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Part I ADMINISTRATION OF THE GOVERNMENT
Title XV REGULATION OF TRADE

Chapter  CONTROLLED SUBSTANCES ACT
94C

Section 321 DRUG PARAPHERNALIA: SALE, POSSESSION OR
MANUFACTURE WITH INTENT TO SELL; PENALTY; SALE
OF TOBACCO ROLLING PAPERS

Section 32I. (a) No person shall sell, possess or purchase with
intent to sell, or manufacture with intent to sell drug
paraphernalia, knowing, or under circumstances where one
reasonably should know, that it will be used to plant, propagate,
cultivate, grow, harvest, manufacture, compound, convert,
produce, process, prepare, test, analyze, pack, repack, store,
contain, conceal, ingest, inhale, or otherwise introduce into the
human body a controlled substance in violation of this chapter.
Whoever violates any provision of this paragraph shall be
punished by imprisonment in jail or house of correction for not
less than one nor more than two years, or by a fine of not less than
five hundred nor more than five thousand dollars, or both.
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(b) Any person who violates the foregoing provision by selling
drug paraphernalia to a person under eighteen years of age shall be
imprisoned in the state prison for not less than three nor more than
five years, or by a fine of not less than one thousand nor more than
five thousand dollars, or both.

(¢) On any premises where tobacco rolling papers are sold, the
person in control of such premises shall cause to be displayed in a
prominent place therein a printed warning that such papers shall
not be used in conjunction with the possession of a controlled
substance the possession of which is punishable by a fine or
imprisonment. Whoever violates the provisions of this subsection
shall be punished by a fine of not less than fifty nor more than two
hundred dollars.

(d) This section shall not apply to the sale of hypodermic syringes
or hypodermic needles to persons over the age of 18 pursuant to
section 27.
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Part 1 ADMINISTRATION OF THE GOVERNMENT
Title XV REGULATION OF TRADE

Chapter CONTROLLED SUBSTANCES ACT
94C

Section 32J CONTROLLED SUBSTANCES VIOLATIONS IN, ON, OR
NEAR SCHOOL PROPERTY; ELIGIBILITY FOR PAROLE

Section 32J. Any person who violates the provisions of section
thirty-two, thirty-two A, thirty-two B, thirty-two C, thirty-two D,
thirty-two E, thirty-two F or thirty-two [ while in or on, or within
300 feet of the real property comprising a public or private
accredited preschool, accredited headstart facility, elementary,
vocational, or secondary school if the violation occurs between
5:00 a.m. and midnight, whether or not in session, or within one
hundred feet of a public park or playground shall be punished by a
term of imprisonment in the state prison for not less than two and
one-half nor more than fifteen years or by imprisonment in a jail
or house of correction for not less than two nor more than two and
one-half years. No sentence imposed under the provisions of this
section shall be for less than a mandatory minimum term of
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imprisonment of two years. A fine of not less than one thousand
nor more than ten thousand dollars may be imposed but not in lieu
of the mandatory minimum two year ferm of imprisonment as
established herein. In accordance with the provisions of section
eight A of chapter two hundred and seventy-nine such senience
shall begin from and after the expiration of the sentence for
violation of section thirty-two, thirty-two A, thirty-two B, thirty-
two C, thirty-two D, thirty-two E, thirty-two F or thirty-two L

Lack of knowledge of school boundaries shall not be a defense to
any person who violates the provisions of this section.

Any person serving a mandatory minimum sentence for violating
this section shall be eligible for parole after serving one-half of the
maximum term of the sentence if the sentence is to a house of
correction, except that such person shall not be eligible for parole
upon a'ﬁnding of any 1 of the following aggravating
circumstances:

(i) the defendant used violence or threats of violence or possessed
a firearm, rifle, shotgun, machine gun or a weapon described in
paragraph (b) of section 10 of chapter 269, or induced another
participant to do so, during the commission of the offense;

(i) the defendant engaged in a course of conduct whereby he
directed the activities of another who committed any felony in
violation of chapter 94C.
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(1ii) the offense was committed during the commission or
attempted commission of the a violation of section 32F or section
32K of chapter 94C.

A condition of such parole may be enhanced supervision;
provided, however, that such enhanced supervision may, at the
discretion of the parole board, include, but shall not be limited to,
the wearing of a global positioning satellite tracking device or any
comparable device, which shall be administered by the board at all
times for the length of the parole.
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Acts (2006)

Chapter 172

AN ACT RELATIVE TO HIV AND HEPATITIS C
PREVENTION.

Whereas, The deferred operation of this act would tend to
defeat its purpose, which is to compensate forthwith certain
court employees, therefore it is hereby declared to be an
emergency law, necessary for the immediate preservation of

the public convenience.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
Sfollows:

SECTION 1. Section 1 of chapter 94C of the General Laws, as
appearing in the 2004 Official Edition, is hereby amended by
striking out, in line 68, the word “, injecting”.

SECTION 2. The definition of “Drug paraphernalia” in
section 1 of said chapter 94C, as so appearing, is hereby
amended by striking out clause (11).
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SECTION 3. Said chapter 94C is hereby further amended by
striking out section 27, as so appearing, and inserting in place
thereof the following 2 sections:-

Section 27. Hypodermic syringes or hypodermic needles for
the administration of controlled substances by injection may be
sold in the commonwealth, but only to persons who have
attained the age of 18 years and only by a pharmacist or
wholesale druggist licensed under the provisions of chapter
112, a manufacturer of or dealer in surgical supplies or a
manufacturer of or dealer in embalming supplies. When selling
hypodermic syringes or hypodermic needles without a
prescription, a pharmacist or wholesale druggist must require
proof of identification that validates the individual’s age.

Section 27A. (a) Notwithstanding any general or special law to
the contrary, the department of environmental protection and
the department of public health, in conjunction with other
relevant state and local agencies and government departments,
shall design, establish and implement, or cause to be
implemented a program for the collection and disposal of spent
non-commercially generated hypodermic needles and lancets.
The program shall be designed to protect the public health and
the environment by providing for the safe, secure and
accessible collection and disposal of hypodermic needles and
lancets. The departments may collaborate with private
companies as well as not-for-profit agencies when designing,
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establishing and implementing this program.
(b)(1) Sharps disposal programs may include, but are not
limited to the following;:-

(1) a program for safe, secure home sharp disposal;

(i1) establishing sharps collection centers in medical
facilities and pharmacies;

(111} establishing sharps collection centers in municipal
facilities, including, but not limited to, fire stations, police
stations and public health offices; provided that sharps
collection centers may be located at senior centers only for
the purpose of disposing of medically necessary
hypodermic needles; and

(iv) medical waste mail-back programs approved by the

United States Postal Service.

(2) Medical facilities, pharmacies and participating municipal
facilities may work with the department of public health and
the department of environmental protection to determine the
proper program for sharps disposal implementation within each
community.

(c) For the purposes of this section, a “sharps collection center”
shall be an identified site within a community which:
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(1) uses only collection containers that meet the
requirements of the federal Occupational Safety and
Health Administration and the federal Department of
‘Transportation and is marked with the international
biohazard symbol,

(2) provides secure and accessible collection containers on
site;

(3) accepts sharps from sharps users that are in leak-proof,
rigid, puncture-resistant and shatterproof containers;

(4) provides appropriate transfer containers for sharps
users who fail to bring their sharps in suitable containers
for placement in the collection container;

(5) has a written agreement with a medical waste
transporter providing for regularly scheduled waste
pickups; and

(6) stores, handles, transports and treats the collected
waste in accordance with department of public health
regulations.

(d) The program shall be designed to protect the public health
and the environment by providing for the safe, secure and
accessible collection and disposal of hypodermic needles and
lancets. The department of public health, in consultation with
the department of environmental protection, shall adopt
regulations to ensure the safe, secure and accessible collection
and disposal of hypodermic needles and lancets, and shall
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provide recommendations for legislative action to the joint
committee on public health, the senate and house committees
on ways and means and the clerks of the senate and house of
representatives. Included in the recommendations for
legislative action shall be recommended punishments and fines
for the inappropriate, unsafe or unlawful disposal of the
hypodermic needles and lancets.

SECTION 4. Section 321 of said chapter 94C, as so appearing,
is hereby further amended by inserting after the word
“possess”, in line 1, the following words:- or purchase.

SECTION 3. Said section 321 of said chapter 94C, as so
appearing, is hereby further amended by striking out, in line 6,
- the word “, inject”.

SECTION 6. Said section 32I of said chapter 94C, as so
appearing, is hereby further amended by adding the following
paragraph:-

(d) This section shall not apply to the sale of hypodermic
syringes or hypodermic needles to persons over the age of 18
pursuant to section 27. |

SECTION 7. Chapter 111 of the General Laws, is hereby
amended by inserting after section 25J, the following section:-
Section 25K. The department shall develop an educational
insert to accompany the sale of hypodermic syringes and
needles. This educational insert shall include, but not be
limited to: (1) information on the proper use of hypodermic
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syringes and needles; (2) the risk of blood-borne diseases that
may result from the use of hypodermic syringes and needles
and methods for preventing contracting or transmitting such
diseases; (3) proper hypodermic syringe and needle disposal
practices; and (4) the toll-free telephone numbers of the
commonwealth’s AIDS and Hepatitis C hotlines and the
Massachusetts Substance Abuse Information and Education
Helpline. This educational insert shall be provided to
purchasers of hypodermic syringes or needles at the point of
sale.

SECTION 8. Chapter 175 of the General Laws is hereby -
amended by inserting after section 47X the following section:
Section 47Y. (a) No individual policy of accident and sickness
insurance issued or renewed pursuant to section 110 shall
restrict or discontinue coverage for medically necessary
hypodermic syringes or needles, notwithstanding section 27 of
chapter 94C. The term “medical necessity” shall be construed
in accordance with the guidelines set forth in subsection (b) of
section 16 of chapter 1760. Nothing in this section shall
prohibit applicable co-payments, deductibles, coinsurance or
other cost sharing features.

(b) This section shall not apply to individual policies of
accident and sickness insurance that are accident only, credit-
only, limited scope dental benefits if offered separately,
disability income insurance, coverage issued as a supplement

Addendum 18



to liability insurance, insurance arising out of a workers'
compensation law or similar law, automobile medical payment
insurance, insurance under which benefits are payable with or
without regard to fault and which is statutorily required to be
contained in a liability insurance policy or equivalent self
insurance, long-term care if offered separately, coverage
supplemental to the coverage provided under 10 U.S.C. chapter
55 if offered as a separate insurance policy, any policy subject
to chapter 176K and hospital indemnity insurance policies if
offered as independent, non-coordinated benefits. For the
purposes of this section, “hospital indemnity insurance
policies” shall mean policies issued pursuant to this chapter
which provide a benefit not to exceed $500 per day, as adjusted
on an annual basis by the amount of increase in the average
weekly wages in the commonwealth as defined in section 1 of
chapter 152, to be paid to an insured or a dependent, including
the spouse of an insured, on the basis of a hospitalization of the
insured or a dependent.

SECTION 9. Chapter 176A of the General Laws is hereby
amended by inserting after section 8Y, the following section:—
Section 8Z. No contract between a subscriber and the
corporation under an individual or group hospital service plan
which is delivered, issued or renewed in the commonwealth
shall restrict or discontinue coverage for medically necessary
hypodermic syringes or needles to any individual and group
subscribers within the commonwealth and to any group
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subscribers having a principal place of employment within the
commonwealth, notwithstanding section 27 of chapter 94C.
The term “medical necessity” shall be construed in accordance
with the guidelines set forth in subsection (b) of section 16 of
chapter 1760,

SECTION 10. Chapter 176B of the General Laws, is hereby
amended by inserting after section 4Y, the following section:—
Section 47.. No subscription certificate under an individual or
group medical service agreement, delivered, issued or renewed
in the commonwealth shall restrict or discontinue coverage for
medically necessary hypodermic syringes or needles to any
individual or group subscribers within the commonwealth or to
any group subscribers having a principal place of employment
within the commonwealth, notwithstanding section 27 of
chapter 94C. The term “medical necessity” shall be construed
in accordance with the guidelines set forth in subsection (b) of
section 16 of chapter 1760.

SECTION 11. Chapter 176G of the General Laws is hereby
amended by inserting after section 4Q, the following section:—
Section 4R. No individual or group health maintenance
contract shall restrict or discontinue coverage for medically
necessary hypodermic syringes or needles, notwithstanding
section 27 of chapter 94C. The term “medical necessity” shall
be construed in accordance with the guidelines set forth in
subsection (b) of section 16 of chapter 1760.
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SECTION 12. Chapter 265 of the General Laws is heteby

~ amended by inserting after section 15B the following section:-
Section 15C. (a) Whoever commits an assault upon another, by
means of a hypodermic syringe, hypodermic needle, or any
instrument adapted for the administration of controlled or other
substances by injection, shall be punished by imprisonment in
the state prison for not more than 10 years or in the house of
correction for not more than 2 1/2 years, or by a fine of not
more than $1,000, or by both such fine and imprisonment.

(b) Whoever commits an assault and battery upon another, by
means of a hypodermic syringe, hypodermic needle, or any
instrument adapted for the administration of controlled or other
substances by injection, shall be punished by imprisonment in
the state prison for not more than 15 years or in the house of
correction for not more than 2 1/2 years, or by a fine of not
more than $5,000, or by both such fine and imprisonment.

SECTION 13. The schedule of forms and pleadings in section
79 of chapter 277 of the General Laws, as appearing in the
2004 Official Edition, is hereby amended by striking out the
forms of complaint or indictment for: Possession of
hypodermic instrument, at lines 464 to 465, inclusive, and Sale
and delivery of hypodermic instrument, at lines 466 to 467,
inclusive.

SECTION 14. The department of public health, in consultation
with the department of environmental protection, shall adopt its
initial regulations and provide its initial legislative
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recommendations under section 27A of chapter 94C of the
General Laws, not later than 90 days following the effective
date of this act.

SECTION 15. The department of public health shall perform a
comprehensive study and review of the existing needle
exchange programs established pursuant to section 215 of
chapter 111 of the General Laws. The study shall include, but
not be limited to: a review and analysis of the relationship
between the provisions of this act and the operation of the
needle exchange programs; the success of existing needle
exchange programs; whether existing needle exchange
programs should be maintained without change, phased out or
expanded to other municipalities.

SECTION 16. Not earlier than 24 months and not later than 36
months after the effective date of this act, the department of
public health shall submit a report to the house and senate
committees on ways and means and the joint committee on
public health which shall include analysis of the impact of this
act. The report shall include, but not be limited to: statistics on
the methods hypodermic syringes and hypodermic needles are
disposed; increases or decreases in the spread of hepatitis C
and human immunodeficiency virus; and proposed changes to
this act consistent with the public health and welfare.

Addendum 22



SECTION 17. The department of public health shall provide a
report to the general court on the program for the collection
and disposal of non-commercially generated, spent hypodermic
needles and lancets pursuant to section 27A of chapier 94C of
the General Laws. The report shall be filed with the clerks of
the senate and house of repreSentatives by July 20, 2006. The
report shall include the proposed location of sharps collection
centers, and the department shall notify each city and town of
the locations of proposed collection centers in that city or town.
The department shall also make this list of proposed collection
centers available online. Section 27 of said chapter 94C, as
amended by this act, shall take effect on September 18, 2006.

House of Representatives, July 13, 2006.

This Bill having been returned by His Excellency the Governor
with his objections thereto in writing (see House 5124) has -
been passed by the House of Representatives, notwithstanding
said objections, two-thirds of the House (715 yeas to 42 nays)
having agreed to pass the same.

Sent to the Senate for its action.

Salvatore F. DiMasi, Speaker.

Steven T. James, Clerk.

Senate, July 13, 2006,
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Passed by the Senate, notwithstanding the objections of His
Excellency the Governor, two-thirds of the members present
(25 yeas fo 11 nays) having approved the same.

Robert E. Travaglini, President.

William F. Welch, Clerk.

July 21, 2006.
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SECTION 15. The department of public health shall perform a
comprehensive study and review of the existing needle
exchange programs established pursuant to section 215 of
chapter 111 of the General Laws. The study shall include, but
not be limited to: a review and analysis of the relationship
between the pfovisions of this act and the operation of the
needle exchange programs; the success of existing needle
exchange programs; whether existing needle exchange
programs should be maintained without change, phased out or
expanded to other municipalities. '
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Part 1 ADMINISTRATION OF THE GOVERNMENT
Title XVI  PUBLIC HEALTH
Chapter 111pUBLIC HEALTH

Section 215 NEEDLE EXCHANGE PROGRAMS; APPROVAL; REPORT

[ Text of section effective until July 1, 2016. For text effective July
1, 2016, see below.]

Section 215. The department of public health is hereby
authorized to promulgate rules and regulations for the
implementation of not more than ten pilot programs for the
exchange of needles in cities and towns within the commonwealth
upon nomination by the department. Local approval shall be
obtained prior to implementation of each pilot program in any city
or town.

Not later than one year after the implementation of each pilot
program said department shall report the results of said program
and any recommendations by filing the same with the joint
legislative committees on health care and public safety.

Chapter 111: Section 215. Needle exchange programs;
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approval; report

[ Text of section as amended by 2016, 133, Sec. 65 effective July
1, 2016. See 2016, 133, Sec. 203. For text effective until July 1,
2016, see above.]

Section 215. The department of public health may implement

- needle exchange programs for the exchange of needles in cities
and towns. Prior to implementation of a needle exchange program,
approval shall be obtained from the board of health in the hosting
city or town. The city or town shall, in a manner determined by
the department, provide notice of such approval to the department.

Not later than 1 year after the implementation of a needle
exchange program, the department shall report the results of the
program and any recommendations by filing the same with the
senate and house chairs of the joint committee on health care
financing and the house and senate chairs of the joint committee
on public safety and homeland security.
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105 CMR: DEPARTMENT OF PUBLIC HEALTH
700.008: Requirements Regarding Hypoadermic Instruments

(A) License "to Sell". No person except a registered physician, dentist, nurse, veterinarian, embalmer,
pharmacist, wholesale druggist, or a registered podiatrist certified by the Board of Registration in
Podiatry to be competent to use hypodermic needles, shall sell, offer for sale, deliver or have in
possession with intent to sell hypodermic syringes, hypodermic needles or any instrument adapted for
the administration of controlled substances by injection, unless licensed to do so by the Department. (1}
A license "te sell" shall be: (a}) Valid for one year, and {b) Required at only one location for a company
or corporation. {2) The fee for a license "to sell" shall be $10.00.

(B) Application for License, A person who wishes to obtain a license to sell hypodermic instruments shall
apply to the Department in an application form supplied or approved by the Commissioner: {1) The
application form shall indicate: (a) Whether the license is to sell, to purchase, or bath, and {b) The: 1.
name; 2. address; 3. business or profession of the applicant; 4. purpose for which the applicant wishes
the license; and 5. applicant's Drug Enforcement Administration registration number, if any.
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i05 CMR: DEPARTMENT OF PUBLIC HEALTH

700.105: Grounds for Revocation, Suspension, or Refusal o Renew a Registration

(A) Grounds far revocation, suspension, or refusal to renew a registration include, but are not limited to,
whether the registrant: {1} has furnished false or fraudulent material information in any application filed
under the provisions of 105 CMR 700.000; (2) has been convicted under any state or federal law of any
criminal violation relating to his fitness to be registered under 105 CMR 700.000;

700.105: continued

{3} has had his federal registration suspended or revoked to manufacture, distribute, dispense,
administer or possess controlled substances; {4) is, upon good cause, found to be unfit or unqualified to
manufacture, distribute, dispense, or possess any controlled substance; (5} has viclated any provision of
M.G.L. c. 94C; or {6) has used the online prescription monitoring program system, or prescription data
derived therefrom, in a manner inconsistent with the terms and conditions for such use.
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COMMONWEALTH OF MASSACHUSEITS
BARNSTABLE, S8S. SUPERICR COURT
CIVIL ACTION NO, BACV2015-00586

AXDS SUPPORT GROUP OF CAPE COD, INC.,
. Plainfiff

¥S-

TOWN OF BARN STABLE, et al!
' Defendants

MEMORANDUM OF DECISION AND ORDER ON PLAINTIFF’S MOTION FOR A
PRELIMINARY INJUNCTION
In 2006, cur Legislature amended GL.c. 94C, § 27 to provide that “[hjypodermic
' syringes or hypodermic needles for the administration of controlled substances by inj ection”

could only be “sold” in the Cummonwealéh by pharmacists or certain other licensed . -
professionals.? The amendment also limited sale to persons who could prove that they had
attained the age of eightecn-years. The newly re-written statute, however, did more. It eliminated
the rerainder of the original statute and thereby lawfully permitted the previously proscribed
acts of possessing and delivering hypodermic needles and syringes. Citing this asnendment, the
plamntiff, AIDS Support Group of Cape Cod, Inc. (“ASGCC™), asserts that it acts lawﬁilly and
'E;ppropriatcly when it delivers free qeedles and syringes to intravenous drug users regardless ﬁf
age from its program sife in a commercial district at 428 South Street, Hyannis, Massachusetts. .
With the explicit intent of reducing the spread on HIV and Hepatitus C (“HCV"™) infection

ameng its client community, ASGCC djspenscs these needles and syringes in numbers

1Bpard of Health of the Town af Barnstable, and Thomas McKean, in his official capacity as Director of Public
~ Health of the Tewn of Barnstable -

Iywholesate druggists leensed under G.L ¢ 112, manufacturers of or dealets in surgical supplies, and
manufacturers of and gealers In embalming supplles,
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comruensurate with its clients’ reported habiis and needs. Those needs have increased
substantially of late a5 a result of what all concerned have described as “the present opioid
erisis.” According to the program’s director of prevention apd screening services, during its
recently concluded fiscal year, ASGCC dispensed needles and syringes af a rate of
approximately 10,000 per month. | ‘

The Town of Bamstable (“Town”) views the mattes diﬁ'efently. Poirting to discoveries of
discarded hypodermic needles and syringes — sometimes in significant numbers --- ia public
parks, ccmfart facilities, and areas ocoupied by numerous homeless persons, the Town has
identified what it deems to be “a public health crisis.” Several of these discoveries have included
evidence fending tﬁ show that the source of the discarded materials was the ASGCC program.

Conscquently, the Town ordered in writing? ASGCC to “cease and desist” from “the distribution

_ of any needles/syringes within the Town of Barnstable.” As its authority and rationale, the Town

_c]aimed in its notice Ithat ASGCC was 5cﬁng in violation of G.L. c. 94C, § 27 because neither it
nor its staff were pharmacists or other licensed professionals statutarily designated. The Town
further claimed that ASGCC was acting in violation of G.L 6. 111, § 215 because ifs program
was not one of the ten pilot needle-exchanges which the Massachusetts Department of Public
Health (“DPE”) was authorized to implement and because ASGCC had nof obtained local
approval, as required of such programs uader that stai'utc._

In this seiting, ASGCC filed a civil complaint pursusnt to; G.L.c. 2314, § 1, seeking,
inter alia, a declaration by this coust that the Town was without Jawful authority to issue its

cease apd desist order. ASGCC also sought a temporary restraining order, under Mass, R Civ.P.

3 Two writien notices were served upar ASGCC. One, issuad on September 21 or 22, 2015, was on a pre-printed
ferm completed in handwriting. The other, issued on September 23, 2015, was in |atter form.

2
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§5(a), enjoining the Tewn and its agents from enforcing the cease and desist order. After a
hearing in which counsel for the plaintiff and zﬂl defendants appeared, the requested temporafy
order issned, and a hearing date was set for seven days later to consider whether ASGCC’s
motion for preliminary injunctive r;zlicf under Mass.R.Civ.P. 65(b} should be granth. The court
thereupon received e\ridence, including the testimony of fen witnesses and various exhibits, as

well as the parties’ legal submissions on November 20 and 23, 2015,

A court may eater a preliminary injunction if, afier an abbreviated presentation of the
facts and the law, the plaintiff has demonstrated 1} a reasonable ikelihood of success o-n the
merits of the claims and 2) a substantial risk of imeparable harm if the Injunction does not issue.
Packaging Indus. Group, Inc. v, Cheney, 380 Mass. 609, 617 (1980). Addiﬁonally, where one
of the parties is 2 pﬁb]ic eniity, “the risk of ha:m to the public interest also may be considered.”
GTE Products Corp. v. Stewart, 414 Mass, 721, 723 (1993). If the plaintiff meetshits burden,
then the court must balance the risk of harm to the plaintiff against any similar risk of ireparable
i:a:m that.an order granting the injunction would creaie for the defendant. *“What matters as {o
each party is nc;t the raw amountlof irreparable harm the party might conceivably suffer, but
rather the risk of such harm in light of the pariy’s chénce of success on the merits. Only where
the balance batween these risks cuts in faver of the moving party may a preliminary izjunction

properly issue.” I at 617.

ASGCC has demonstraied a reasonable likelihood of prevailing upon its claim. Both

statutory prozngs of the Town'’s position have their difficulties.
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While G.L. ¢, 94C, § 27 sets forth various requisites by which hypodermic needles and
syringes may be lawfully “sold,” ASGCC points out that the section says nothing about
possessing such ifems and dispensing them without sale. Accordingly, it asserts that its free
distribution of needles and syringes was intended by the 2006 amendment to be permissible
conduct. Tﬁe court agrees. G.L. ¢. 94C, § 27 does not in any way prohibit the conduct of the
ASGCC program as it has been gescribed in the evidence. See Direclor of the Division of Milk
Control v. Haseotes, 351 Mass. 372, 373 (1966). The court additionally observes that the
statufe’s asnendment, St 2006, § 172, wa};s enacted with the title, “An Act Relative to HIV and
ﬁepaﬁtus C Prevention,” the very aim of the ASGCC program. See Commonwealth v. Savage,
3.! Mass.App.Ct. 714, 716 0.4 (1991) (“The iitle of an act is relevant as a guide to Ieg_islative
intent”). Moreover, the court notes the breadih of the proscriptions eliminated by the subject
amendment, St. 2606, § 172, and the new statute’s attention to programs facilitating the safe
;lisposal of sharps (i.e. hypodermic needles and syringes) in coromunities throughout the

- Commonwesalth, The amendment cleasly marked a change in the Legislaturs’s approach to
i;itravenous drug users: a shift away from criminal enforcemcr;t and toward the promotion of
health. This change appears to be entirely consistent with the stated goals and demonstrated
activities of ASGCC’s program.

The second statute cited in the Town’s notice, G.L. ¢. 111, § 215, provides as follows:

The department of public health is hereby authorized to promuigate ruics and
vegulations for the implementation of not more than ten pilot programs for the
exchange of needles in cities and towns within the commonwealth upon
nomination by the departraent. Local approval shall be ohtained prior to
implementation of each pilot program in any city and fown.

Not later than one year after the implementation of each pilot program said
department shall report the results of said program and any recommendations by
filing the same with the joint legislative commitiees on bealth care and public

safety.
4
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Again, as pointed out by ASGCC, while the statute places limits upon the numEer of programs

- which the DPH may implement, it is silent as to whether others may initiate additional programs,
which may or may not resemble those envisioned by the DPH. The statute certainly does not

_ expressa prohibition against such programs, and this coust is disinclined to infer one. The court
sees nothing in the [angu.;;lgc' of G.L. ¢, 111, § 215 which would fairly support such a severe
readmp, particularly in light of the decriminalization of the possession and defivery of needles
and syringes establishcd by GL c. 94C, § 27. Accordingly, the court agrees with ASGCC’s
argument. Moreover, fhe description of the ASGCC program offered by the DPH’s Directer of

the Burzau of Infections Diseases, when he festified in this matter, has ﬁot been lost upon this

court. .Rejecﬁng the characterization s'uggeste,d by counsel for the Town that the program was
unauthorized er unapproved, the witness instead described if 2s “not conhacfed.” The witness
also testified concerning the effect of the pilot-program initiative, noting that, though enacted in
1995, Secticnt 213 has led to the Mplemenﬁﬁon of only ﬁv;a DPH-sponsored programs. One of
these is operated by ASGCC in Provincetown, Massachusetts.

Mere likelibood of success, however, does not win injunctive xelief. The court must
further enéage na sujtable weighing of the equiﬁcs,' giving due consideration to any risks of
harm to the public interest.

ASGCC states that it i3 one of the first AIDS organizetiops established in the United

' States. Founded in 1983 in Provincetown, it opened a second office in Hyannis in 2007. It
describes its mission as fostering “health, independence and digrity for people living with
HIV/AIDS and viral hepatitis by providing care, support and housing.” Its services include
“ﬁedicﬂ case management, peer support, housing, nutritional programs, testing for HIV, HCV

5
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and sexually fransmitted infections, é.nd programs to reduce the spread of HIV and HCV
Because these -in.fections are blood-borne, ASGCC has actively ;eauhcd out to intravenous drug
vsers to epgage them in the agency’s services. It has dooe so since 1995 and these services are-
now provided throughout Bamstable County as well as Martha's Vineyard and Nantucket.

ASGCC asserts without challenge that, in the nation, Massachusetts, and particularly
Barnstable County, the “epidemics of BIV and HCV are a medical and public health lérisi.s.”

~Experts in the area agree that intravenous drug users are particularly vulnerable to these

infections. The shared use of injection equipment has been identifted as “one of the primary
sources of HIV, HCV, and HBV (Hepatitis B) transmission in the United States.” Recent
surveys have showm, according to ASGCC, that appm:u'matﬂy one-third of al! intravenous drag
;ISBIS between thelages of 18 and 30 years are infected vgith HCYV and that, amang o)der usexs,
the rate is at 70% to 90%. Bamstable County, it states, currently has the highest rate of HCV
infection among 15-25 year-olds in Massachusetis. Among its clients generally, ASGCC foundl
that in July, August and September of this year, 70% tested positive for I-ICV
- ASGCC begas its present program at the Hyannis site in 2009. Its new registrations have
increased in nutmber over the years: 18in 2010; 34 in 2011; 34 in 2012; 72 in 2013; and 183 in
2014, _ |

The approach taken by ASGCC with respect to infravenous drug users is one which the
agency and its witnesses assert is standard and effective, Knowﬁ as “harm reﬁucﬁon,“ the
approach is described as “a set of strategies aimed at reducing the pegative concequences of
substance abuse, including disease transmission and overdose, while encouraging and facilitating
entry into substance abuse treatment.” A phlebotomy-trained “hamn reduction specialist™ at thl:
Hyannis facility testified as to how this approach is employed as part of the intake procedure and

6
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regular care for intravenous drug users. The new client's name and date of bzrth are recorded
upon a card which is coded to protect the pcrson’é privacy. The new client is then asked about
heslth insurance. If the person is not insured, guidance is offered to assist the persorn in acquiring
such insurance, most commonly MassHealth. Inquiry is then made of the new client concerning
the nature a;nd frequency of his or her infravenous drug ingestion. This inforrsation is useful in
determining the number of needles and syringes to be issved to the client. This information is
alse maintained by the agency to keep track of consistent and inconsistent bebaviors. Particular
attention is paid to counselling alt clients toward safe practices and away from shared use and
reuse of injection equipment, The client is then tested for HIV and HCV. Additionally, clients
are counseled in the areas of vein care, available drug—abﬁse treatment, and the risks of sexual
transmission, Clients in need of acute medical cexe are brought to the nearby Duffy Community
i—lei;'lth Center,

The ASGCC program is not a “needle exchange program,” It is a “needle qocess
program.” It does not sell needles or syringes and never has. It issues them free of charge upon
request. The issuance of new needles and syringes is not dependent upon the return of used
needles and syringes. However, such return is actively encouraged by the program, and clienis
are continnally counseled about the hazards of public discard. A kiosk for dropping off used
injection materials stands in the lobby of the ASGCC office to accommodate safe client returns.
Also, individualized sha.qjs coptainers are issued to clients along with their needles. ASGCC
reporﬁs that during ifs most recent fiscal year, it issued 1 12,604 syringes and received back
115,209, for a rate of return of 1029, |

ASGCC also issues gther supplies with the intent of helping its clients to protect their

health while engaging i intravenous drug use. These supplemental supplies are likely to include

7
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tourniguets, sterile water, alcohol wipes, clean cotton, and cookers which are color-coded to help
avoid shared or repe&ted use. Additionally, Narcan (Naloxone), an opioid antagonist used to
reverse overdoses, s provided to clients, along with instruction for its appropriate use.* ASGCC
states that 1t issued Narcan to 488 persons in its last fiscal year (i.e. Julyl, 2014 1o June 30,.2015)
and that 216 overdose reversals were reported. The agency reports 66 overdose reversals in jus't
the first three months of the cturent fiscal year,

ASGOCC sees its mission as crucial in the context of “Massachusetts’s growing opjpid
crisis.” It points to studies s]:.{;wing thalt many younger drag nusers have transitioned to
intravenous abuse from oral oxycodope abuse within the past 1% years. Bxperts in the Seld have
;:Oncluded that, a3 a consequence of this rapid transition has been tth: between 2012 and 2014,
therc has been a 57% rise in opioid overdose deaths in Mgssé.chusetts. n 2014 alone, 1,200
people in Massachusetis died from unintentional opioid overdoses. Fifty-one of those deaths
occurred in Barpsiable County.

ASGCC has demonstrated that its approach of “harm reduction” has considerable support
among public health professionals, particularly those engaged in atternpting to control the spread
of infectious diseases such as HIV and HCV. Experts agree that the best way fo avoid infection
through intravenous drug use, of course, 15 to avoid abusing drugs, Short of that optimum, the
goal of the DPH's Burean of Infectious Diseases, in the words of Kevin Cransten, is director, is
for intravenous drug users 10 nse “a sterile syringe every time a person injects.” Ease of access is
key to achieving this goal in the opinion of Cranston, He further explained that DPH as a matter

of policy does not ingist that its pilot programs require that a client return a used needle and/or

A LSome of these marerials, labelled with ASGCC's contact information, have been offered by the Tewn to
demanstrate 2 connection between ASGCC and at [east Some of the publicly discarded nesdles and syringes
discavered by tha Town. :
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syringe in order to obtain a new one. DPH also does not insist that fts programs requite that

* clients prove their idenfity or age. “The more needles you distribute, the safer penple are,”
testified Dr, Robert Heimer, Professor of Microbial Diseases at the Yale University School of
Pui:lic Health and Professor of Pharmacology at the Yale University Schoo] of Medicine. He
also testified that resc;arch has shown that programs proﬁdiﬁg their clients with “as many
syringes as they need” tend to have greater participation and tend to have better rates of re:mrn of
used equipment. He added that he favors “relaxed” programs with educational compopents as

- being more effective at promoting safz practices amopg the .&lt-!a.rge community of intravenous
drug users. He observed that, where needles are scarce, there is a greater likelihood of an
outbreak of HIV and HCV infections. Dr. Camilla S. Graham of the Division of Infectious
Disease at Boston’s Beth Israel Deaconess Medical Center stated that there is “conclusive
scientific evidence” that programs providing access to clean needles decrease new HIY
infections, increase the numbers of injection drug users who are referred to and refained in
substance ai:usc treatment, an;i uniquely reach and furnish medicai care to disenfranchised
pobu.laﬁons who are at high risk of HIV infection. She also asserted that programs such as that of
ASGCC, providing ezay acceés to clean injection equipment, increase the rates of people seeking
treatment while not increasing substance abusé. |

'The cease 2nd desist order issued by the Town was in effect for approxirpately forty

days,® and ASGCC complied with the order. Previcusly, ASGCC had been visited by 20 to 30

intravenous drug users daily. After the order, the rate fell to 2 to 3 per day.

$The Town of its ewn actord suspended its September 23, 2015 arder on November 3, 2015 for ope -.-.r_eek for the
stated purpose of detarmining whether the parties could resolve their differences. The instant camplaint was filed

en Nevember 10, 2015,
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ASGCC states that the availability of hypodermic needles and syringes provided by
pharmacieg was an inadequhte alternative to its “harm reduction” model during the period c_:f its
ceased operation. In the evidence presented, the consensns of opinion sufports this position.
Limited supply has been cited as a Seri.ous issue for pharwacy-based distribition, with some
outlets imposing strict restrictions upon availability. A survey conducted by ASGCC during the
cessation revealed that several pha.fmacics were repeatedly out of stock while one pbarmacy
chain imited sales io ten needles per peﬁon’ in an.y one day, Also, tradifional pharmaries have
been historically viewed as not bei.ug_ “consumer Tiendly” to the intravenous-drug-using market.
Affordability has been 2 further issue cited, though ASGCC graunts that many of its clients are
eligible for MassHealth. Of particular significance to the jssues here at hand, though, is that none
of the area’s pharmacies provide receptacles for the safe discard of us;e,d neédles and syringes
and none provide free Narcan to a.s;ist their customers in countering overdoses.

Though, as carlier indicated, the court questions the precise statutery basis cited by the
Town In 1ts cease and desist notice, the Town is certainly ﬁthjn 1ts historical authority to act
promptly, through its board of health, to remove or otherwise interdict “all nuisances, sources of
filth, and causes of sickness within its town. .. which may, in its opinion, be injurious to the
public health.” G.L.c. 111, § 122.. See Baker v. Bostan, 29 Mass. 184, 12 Pick. 184, 192-193
(1831). And it may act with special dispatch in emergency situations. See G.L. ¢. 111, § 30; 310
CMR § 11.05, Whether the Town exercised its authority appropriately under the circumstances
i:nerc presented, however, is a question best leff for a more thorough hearing of ASGCC’s
complaint and the Town's formal response thereto, In the meanﬁme, this court accepts that the
Town'§ attention to wh.at it perceived to be a public health risk posed by the unprotected discard
of used hypodermic needles and syring&s was prudently grounded,

10
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The Town's foremost concem from these unprotected discards is the risk of infection to
members of the public from needle stick injuries. It is an understandable concem. However, cv;:n
the Director of its Board of Health granted that such risk is “very low.” The aforamenﬁo_n&d Dr.
Heimer, with his experience specializing in infectious diseases and substance abuse, opined that
the chances of such transmission was “miniscule.” He estimated that the risk ofa HCV iﬁfectiun
from a needle stick is approxirmately 1 in 10,000 and that the corresponding risk of an HIV
infection is approximately 1 in a million.® Of course, i.u.fecﬁon is not the only coﬁsequ;nca of |
needie stick injuries. This conrf seceived énd credits festimony that police officers and other
town employees are at increased risk of such injuries owing to the nawre of their work. That risk
is an ever-present stressor upon such employees and their famﬂics. Evén if found not to be
infeeted, such employees will have undergone arduous testing, suspension of regular activities,
and worrisome waiting. Several needle sticks to police over a period of ten years and one recent
‘nea.r miss by a public works employee were reposted; however, no evidence of a transmitted
infection was presented. |

Both sides have responded to this risk. The Town bas installed sharps receptacles at four
of its five fire staﬁons. According to witnesses, such deviees, if stordy and designéd io prevent
‘tampcring, have shown themselves to be effective in facilitating the safe disposal of injection

. materials. ASGCC, in addition to distributing individual sharps containers apd maintaining its
own disposal kiosk, bas also conducted sweops of its own neighborhood to locate and_sccurc

discarded materials. Both sides have also shown a willingness to expand these efforts and to

% The Town offered tnto evidence a “fact sheet” published by the World Health Organization {updated November,
2015), concerning "waste generated by health-care activities.” The document offerad that a person experiencing a
stick infucy from a needle earfier used on an infected patient had 3 risk of infectipn of 30% for Mepatitis B, 1.8% for
Hepatitis C, and 0.3% far BIV. No evidence was offered concerning the applicabllity of these figures to random
pubiic settings.

11

Addendum 40



L= s 2i|ased  1dJ0 W93 ITEYLISNHET 13T 4A0da5 ke 4I00d4 £2:)7 S5TB2-13-230

coordinate their rc.;sourccs in doing s0 {e.g. installing secure sharps receptacles in public comfort
facilities, increasing public awareness and education). This willingness, fo the courf’s view,
shows the most i)romise, in both focus and scope, to address the Town's foremost concern.

Greater and more immediate are the risks posed by the ASGCC program ccasfn'g its
operaﬁoﬁ. No witness, no exhibit, and no report offered info evidence denied ASGCC’S
foundational claim that we today face a “crisis™ from the combined epidemics of opiate overdase
and HIV/HCY transmission; 1t is upon ﬂ:us foundation that the plaintiff asserts, “ASGCC’s work
saves lives.” |

The assertion is apt. Unquesﬁonablj', it is the free needles that draw people to ASGCC's
door. These aren’t just any people. They are extremely vulnerable people. They are men and

* women, young and old, people from all places and from all stations. They are our brothers and

our sisters. They are driven by a disease that has {aken away their choices and left them with a -
need, To fill this need they require needles and syringes. They ca::; obtain these items under
reasonably relaxed conditions from ASGCC -— free of charge, clean, and supplied in ample l
enough quantibes o reduce the necessity to share or rense. And they get some advice, Isome
equipmenf, and sore training to help keep themaselves and others safe. And they get a substance
to help keep themselves and others alive.

‘ASGCC’s “harm reduction™ approach may not he the perfect approach. No witness has
claimed that it is. However, the cvidence here presented has persuaded this court that, in this
place and at this time, it is an effective approach. It “saves lives.” Failing to grant ASGCC’s

requested injunctive relief would quite clearly place lives in jenpa:&y.

12
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ORDER
‘For the Toregoing reasons, it is hereby QRDERED that the Plaintifi’s Motion for a
Preliminary Injunction be ALLOWED in that:

1.) The defendants, their agents, and employees are preliminarily enjoived and restrained
from enforcing the Town of Barnstable’s cease and desist orders, issued against the
plaintiff and dated September 22, 2105 and September 23, 2015, and from otherwise
prohibiting, restricting and interfering with the possession, distribution and exchange of
bypodermic needles and syringes at the pla.ﬁtiff 5 place of business at 428 South Street,
Hyeaunis, Massachuseits;

2.} On at least one occasion every thirty (30) days, a representative of ASCGG and a
representative of the Town shall have a face-to-face meeting to discuss issues of mutual
concern relating to the ASCGG’s possession, distribution and exchange of hypodenmic
needles and syringes within the town of Barnstable, the topics of said meetings to include
af a inimum:

a. Ways in which the parties may combine Ior coordinate efforts to reduce instances
of ueprotected and public discard of used injection méte.rials;

b. Ways in which the parties may coordinate efforts to reduce the risk of needle stick
injury, incleding public education;

c. The feasibility of dev.elt:tpi.ug a set of metrics to measure the strengths and

weeknesses of the working hypotbesis-known as “harm reduction,™

Dated: \Qetmjmr‘ f> 22

Atrue copy, Attesty -~ 1.2
Al N gz
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COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, ss. SUPERIOR 'C'OURT_iI

CIVIL ACTION |

No. 12-0837 }

HOLYOKE CITY COUNCIL & others®
Plaintiffs

Y.

CITY OF HOLYOKT & others?
Defendants

- MEMORANDUM OF DICISION AND ORDER ON
CROSS-MOTIONS FOR SUMMARY JUDGMENT

In August 2012, the City of Holyoks (“Holyoke”) implemented a needle exchangs
program administered by Tapestry Health Systems, Ine. (“Tapestry”). The question before the
court is whether Holyoke did so lawfuuy. |

The plaintiffs comprise the Holyoke City Couneil fthe “City Council”) along w:th six of
the fifieen City Council members, indivi;lually.- Their amended complaint seeks injunctive relief
against Holyoke, Alex B, Morse, in his official capacity as the Mayor of Helyoke, Robert_S-..
Mausel, Katherine M. Liptak and Patricia A. Mertes, as Commissioners of the Holyoké Board of
Health, end Tapestry (collectively referred to s the “defendants”) {Count I); declaratory '
judgment pursuant-. to Q. L. ¢. 231A (Count IT}; &nd an order in the nature of mandamus pursuant

. t0 G, L. ¢.249,§ § (Count IT). Both defendants and plaintiffs now move for summary judgment

on all counts of the amended complaint.

{ Kevin Jourdain, Daui¢l Bresnahan, Todd McGee, Joseph McGiverin, James Leaky, and Linda Vacon,
2 Alex B. Muorse, in bis officizl capacity as the Mayor of Holyoke, Robert 5. Mausel, Kathering M. Liptak, and

Patricia A. Mertes, as Commissioners of Holyoke Board of Health; and Tepestry Health Systems, Inc.
1
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For the reasons set forth below, defendants’ motion for summary judgment is DENIED
and the plaintiffs’ cross-motion for summary judgment is ALLOWLED.

BACKGROUND

The undisputed facts are summarized below:

Tapestry is a non-profit business entity which promotes the health and well-being of its
clients, including those in Holyoke. It maintains sites in Hampden, Hampshire, Franklin, and
Betkshire Counties. Tapestry's promotional materials state thaf it offers family planning and
reproductive health care 1o often marginalized individuals, such as young people, v;omen living
in poverty, recent immigrants, uninsured and underinsured persons, injection drug users, the

homeless and men and women with HIV/AIDS, regardless of their ability to pay.

On July 9, 2012, Tapestry brought a proposal to operate a needle exchange program before the
Holyoke Board of Health. The Holyoke Board of Health voted unanimously to approve Tapestry’s
proposed program (the “Tapestry program™). After receiving a complaint that the July 9, 2012, meeting
vlolated the Open Meeting Law, the Holyoke Board of Health rescinded its July 9, 2012, vote and
scheduled a second hearing for August 14, 2012, in order to consider the proposed needle exchange

program,

On August 7, 2012, by a vote of thirteen to two, the City Council voted to:
contest the implementation of any needle exchange program within the City of
Holyoke, when such implementation occurred without the approval of said city
council; further, that the council authorize its president on jts behalf to retain legal
counsel and take such action as is reasonably necegsary to contest any such
implementation of a needle exchange program within the City of Holyoke.
Mayor Morse vetoed the City Council’s August 7, 2012, order on grounds that “the city council
president may not retain separate legal counsel on behalf of the City Council."

On August 14, 2012, the Board of Health once again approv]ed the Tapestry program.
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At the August 14, 2012, hearing, Holyoke Police Chief James M, Neiswanger stated that police
officers are af high risk when dealing with intravenous drug usets and potential needlesticks.
Chief Neiswanger expressed his strong support for the needle exchange program to promote the
health of the community. City Councilors and members of the public expressed thefr opinions
both in favor of and against the proposed needle exchange program. Based upoai data, research,
and expertise of public health officials, Mayor Morse expressed his full support for the program
as a safe and efficient way to save Jives and protect the people in the City of Holyoke by

decreasing incidents of HIV and Hepatitis C.

On August 14, 2012, Mayor Morse wrote to then Commonwealth of Massachusetts
Department of Public Health Commissioner John Auerbach and informed him that Holyoke had
approved the Tapestry program. On August 17, 2012, the Department of Public Health
forwarded a proposed contract to Tapestry to fund a portion of its needle exchange program in
Helyoke, Both Tapestry and the Commonwealth executed the Department of Public Health
contract (the “DPH contract”).

The Aupust 17, 2012, Amendment to the DPH contract demonstrates that the scope of the
Tapestry program extends beyond needle exchange alone, In particular, I note the following
provisions:

This amendment is to support the recently approved Syringe Services

Program (SSPs) for Holyoke, MA. This SSP is a public health integrated

communicable disease and comprehensive medical and substance use

freatment and prevention services program to decrease HTV, HCV and STI

transmissions among injection drug users and their partners. In addition to

access to sterile injection equipment and disposal services, this program

will provide required and allowable program components.

The following required and allowable/approved program components will

be delivered directly and though [sic] area provider collaborations: client

recruitment/engagement, integrated HIV, HCV, ST1 screening, linkage to

care, referral (with the exception of the three approved HIV partner services
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providers) for HIV and STD partaer services, prevention interventions serving

HIV+ individuals interventions targeted to high-risk or persons with unknown

HIV status,

Allowable/approved program components; syringe services programming,

overdose education and/naloxone distribution, evidence-based HIV prevention

interventions for individuals at highest risk for acquiring H1V, and referral/access

to pre-exposure prophylaxis (PrE) and non-occupational post exposure prophylaxis

(nPEP) services, - '

The Department will require new or revised Memoranda of Understanding

or equivalent documentation of agreement within 90 days of approval of

this amendment between Tapestry Health Systems and care providers and social

service providers in Holyoke and surrounding Communities that will be

involved in mutual referral and service coordination relationships with the

Holyoke Syringe Services Program.

DISCUSSION

A. Summary Judgmcht Standard

Summary judgment is appropriate when the material facts are undisputed and “the
moving party is entitled to judgment as a matter of law.” Mass. R. Civ. P. 56 (c); Godfrey v.
Globe Newspaper Co., Inc., 457 Mass. 113, 118-119 (2010). To be successfid, the moving party
must either submit affirmative evidence that negates one or more elements of the other party’s
claim or demonstrates that the opposing party has no reasonable expectation of proving an
f;ssenﬁal clement of its case, See Kourouvacilis v. General Motors Corp,, 410 Mass, 706, 716
(1991). The opposing party cannot defeat the motion simply by resting on the pleadings and
mere agsertions based on disputed facts. LaLonde v. Eissner, 405 Mass. 207, 209 (1989). “Any
dqubts as to the existence of a genuine issue of material fact are to be resolved against the party
moving for summary judgment.” Milliken & Co. v. Duro Textiles, LLC, 451 Mass. 547, 550 n.6

{2008). “[T]he judge must consider the pleadings, depositions, enswers to interrogatories, and

admissions on file, together with the affidavits, if any,” but “may not consider the credibility of a
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witness or the weight of the evidence.” McGuinness v. Cotter, 412 Mass. 617, 620, 628 (1992).
“{Clonclusory statements, general denials, and factual allegations not based on personal
knowledge are insufficient to avoid summary judgment.” O ‘Rourke v. Hunter, 446 Mass, 814,
821 (2006).

The parties present no genuine jssues of material fact, Their controversy i ripe for
summary judgment adjudication, At the core of the parﬁes‘ cross-motions for summary
' Ijudgment is a determination whether G. L. ¢. 111, § 215, and G. L. c. 4, § 4, govern the p-arties’
actions, as plaintiffs maintain, or whether G, L. ¢. 94C, §§ 27, 27A, do s0, as defendants
maintain,

B. Standing

As a threshold matter, defendants challenge the plaintiffs’ standing to bring {his action,
The plaintiffs have such standing. Standing is treated as an issue of subject matter jurisdiction,
Sullivan v, Chief Justice for Admin. & Mgmi, of the Trial Court,448 Mass.15, 21 {2006). To
‘have standing in any capacity, a litigant must show that the challenged action has caused the
litigan-t injury, Slama v, Aitorney Gen., 384 Mass. 20, 24 (1981). “Injuries that are speculative,
remote, and indirect, are insufficient to confer standing.” Ginther v. Commissioner of Ins., 427
Mass. 319, 322 (1998). The injury allcged must be a direct consequence of the complained of
action, fd. |

Plaintiffs have asserted a claim that Mayor Morse and the Holyoke Board of Health
usurped their legislative authority in authorizing the Tapestry program. An encrozchment on
legislative authority, as such, constitutes the sort of “injury” which imparts standing to entities
such as the City Council, The City Council acted within the lawﬁl exercise of its authority in

voting to file this lawsuit.
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The fact that the plaintiffs do not challenge the merits of the Tapestry program does not
alter plaintiffs’ standing. It is the claim of encroachment on legislative authority ivh_ich imputes
standing to the plaintiffs. Contrary to defendants’ assertion, plaintiffs need not allege or
demonstrate that the City Council would have voted against implementation of the Tapestry
program, The City Council’s failure to interfere with the Tapestry program, similarly, does not
bar the plaintiffs’ standing.

C. General Laws ¢, 111, § 215; G. L. ¢. 4, § 4; and Holyoke City Charter

In 1993, the Legislature enacted G. L. c. 111, § 215, authorizing up to ten piiat needle
exchange programs. General Lawsc. 111, § 215, reads in part:

The department of public health is hereby authorized to promulgate rules and

regulations for the implementation of not mare than ten pilot programs for the

exchange of needles in cities and towns within the commonwealth, upon

nomination by the department. Local approval shall be obtained prior to

implementation of each pilot program in any city or town,

While defendants maintain that G. L. ¢, 111, § 215, does not govem this action, the
parties dispuie the definition of the term "local approval." The defendanis maintain that a vote of
the municipal Board of Health, along with the Mayor's approval, constitutes "local approval.”
The plaintiffs maintain that "local approval” requires a vote of the City Council. The plaintiffs
draw upon G. L. ¢. 4, § 4, in arguing that G. L. ¢. [11, § 215, mardates that 2 municipality’s
legislative body, such as the City Council, must approve such a needle exchange program.

General Laws . 4, § 4, entitled "Acceptance of Statutes by City, Town, Municipality or
District," reads:

Whenever a statute is to take effect upoen its acceptance by a municipality
or district, or is to be effective in municipalities or districts accepting its
provisions, this acceptance shall be, except as otherwise provided in that
statute, in a municipalily, by a vote of the legislative body, subject to the

charter of the municipality, or, in & district, by vote of the district at a
district meeting.
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The Holyoke's City Charter establishes that the City Council exercises all legislative
powers for the municipality and creates a separation of powers. The Holyoke City Charter at

Title I, § 2 provides:

The administration of all the fiscal, prudentizl and municipal affairs of
said city, with the government thereof, shall, except the affairs of the
public schools of said city, be vested in an exceutive department, which
shall consist of one officer, to be called the mayor, and in a legislative
department, which shall consist of & single body, to be called the city
council, the members whereof shall be called councilors. The executive
department shall never exetcise any legislative power, and the legislative
department shall never exercise any executive power, except as hergin
otherwise provided, '

The defendants argue that the Mayor and the Board of Health acted within their powers

when they implemented the program without the approval of the City Council because (1)
G. L. ¢. 94C, §§ 27, 27A, govern this controversy, not G. L. ¢. 111, § 215,and G. L. ¢. 4, § 4;
and, (2) because Section 46-33 of the Holyoke Code of Ordinances authorizes "the board of
health . . . [ttln] malce all regulations which it may deem necessary in regard to the removal and
abatement of filth, rubbish, nuisances, and causes of disease," a vote by the Holyoke Board of
Health constituled the requisite "local approval" under G. L. c. 111, § 215,

D. General Laws c. 94C, §§ 27, 27A '

In 1993, the Legislature revised G, L. ¢. 94C, § 27, to decriminalize the distribution and -
possession of needles obtained through an approved pilot needle exchange progn;m as set forth

inG. L.c. 111, § 215. Specifically, firam 1993 to 2006, Section 27(f) provided in relevant part;

Notwithstanding any general or special law to the contrary, needles and syringes may be
distributed or possessed as part of a pilot program approved by the [DPH] in accordance
with [G. L. c. 111, § 215} and any such distribution or exchange of said needles or

syringes shall not be a crime.

Added by 51.1993, ¢. 110, § 142 (July 19, 1993).
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In 2006, the Legislature amended G, L, ¢, 94C, § 27, to remove the reference to legal
possession and distribution of needles through a needle exchange program The current version
of Section 27, as amended in 2006, legislates only the sale of hypedermic syringes and needles,

but not the possession or non-sale distribution of them,

Hypodermic syringes or hypodermic necdles for the administration of controlled
substances by injection may be sold in the commonwealth, but only to persons who have
attained the age of 18 and only by a pharmacist or wholesale druggist licensed under the
provisions of chapter 112, a manufacturer of or dealer In surgical supplies or &
manufacturer of or dealer in embalming supplies. When selling hypodermie syringes or
needles without a prescription, a pharmacist or wholesale druggist must require proof of
identification that validates the individual's age.
Added by §t.2006, ¢.172, § 3 (eff. Sept. 18, 2006) entitled "An Act relative to HIV and Hepatitis
C prevention” (the “2006 Act™).> As amended, G. L. c. 94C, § 27, legalized the manner in which
hypodermic needles and syringes may be lawfully *sold” by authorized entities to persons who
have attained the age of eighteen. The statute eliminated a number of prohibitions relating to the
purchase, distribution and possession of syringes without medical guthorization. The

amendment to G. L. ¢. 34C, § 27, did not include a "local approval® requirement similar to G. L.

e. 111, § 215.

The 2006 Act also created G. L. ¢, %4C, § 27A(a), entitled "Collection and disposal of
spent, non-commercially generated hypodermic needles and lancets,”" which provides that:

the depariment of public health, in conjunction with other relevant state and local
agencies and government departments, shall design, establish and implement, or cause to

3 See also $t.2006, . 172, § 15, of the 2006 legislation enacted as a Special Law und providing that,
“The department of public health shall perform & comprehensive study and review of the existing needle
exchange programs established pursuant to seclion 215 of ¢chapier 11 of the General Laws. The study shall
Include, bus not be limited to; a review and analysis of the relationship between the provisions of this agt
and the operation of the needle exchange programs; the succesy of existing needle exchange programs,
whether existing needle exchange programs should be maintained without change, phased out or expanded
{0 other municipallties,”
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be implemented a program for the collection and dispesal of spent non-commercisily
generated hypodermic needles and lancets. . . .

General Laws c. 94C, § 27A, further provides that “[t)he department may collaborate with
private companies as well as not-for-profit agencies when designing, establishing and
implementing this program.” 74, General Laws ¢. 94C, § 27A(%), provides for the creation of
"Sharps disposal programs."

The Code of Massachusstts Regulations implements the provisions of G. L. ¢. 94C, §§ 27,
27A. In order to effectuate the statutery mandate to collect and dispose of used syringes,
105 Code Mass. Regs. § 480.125(B) provides that "state and local agencies as well as businesses o
and non-profit orgenizations may establish sharps disposal programs.” Likewise, the Code of
Massachusetts Regulations authorizes municipal Boards of Health, such as the Holyoke Board of
Health, to inspect and report on such disposal programs, 105 Code Mass, Regs. § 480.135(F),
(G) provides, in pertinent part as follows, “In accordance with M. G. L. ¢. 94C, § 274, federal,
state and local agencies as well as businesses and non-profit organizations may establish sharps
disposal programs . ... "

E. Analysis

A plain reading of G. L. ¢. 111, § 215, and G, L. ¢. 94C, §§ 27, 27A, demonstrates that G.

L. 94C, §§ 27, 27A, did not supersede G. L. ¢. 111, § 215, C.ourts interpret statutory Janguage

according to the intent of the Legislature ascertained from all its words construed by the .
ordinary and approved usage of the language, considered in connection with the cause of its -
enactment, the mischief or imperfection to be remedied and the main object to be accdmplishcd,

to the end that the purpose of its framers may be effectuated. See Boston Police Patrolmen's

Ass'n, Inc. v. City of Boston, 435 Mass, 718, 719-720 (2002); Commanwealth v. George W.

a
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Prescott Publishing Co., LLC, 463 Mass, 258, 264 (201 2)(statutory language should be given
effect consistent with its plain meaning and in light of the legislative aim unless doing so would
achieve illogical result), Rules of statutory construction create 8 presumplion that statutes are fo
be interpreted in a manner which is harmonious. See Town of Hadley v. Town of Amberst, 372
Masas, 461, 51 (1977).

The legistative history of needle exchange programs in Massachuseits demonstrates that
G. L. ¢. 94C, § 27, was always circumscribed by th(;. requirements of G. L. ¢. 111, § 215, General
Laws ¢, 94C § 27, thus, never created a separate or independent authority for operating needle
exchange programs as defendants argue, The 1993-2006 provision in G. L. ¢. 94C § 27, fora
needle exchange program, in fact, was duplicative whereas G. L. c. 111, § 215, already governed
such programs. In 2006, hence, the Legislature revised Section 27 to delete the extraneous
needle exchange provisions of that statute. The Legislature further ratified the validity of G, L.

. 111, § 215, in the language of $1.2006, c. 172, § 15.

The plain reading of the statutes along with their legislative history demonstrate that

G. L. c. 111, § 215, and G, L, ¢. 94C, §§ 27, 27A, reflect a legislative confinuum started in 1993,
ratified in 2006 and continuing to present. None of the provigions sét forth in G. L. c. 94C, §§
27, 27A, permit non-sale distribution of hypodermic syringes and needles. Section 27 addresses
the sale of hypodermic syringes and nccdles, Section 27A addresses their collection and
disposal. Only G, L.¢. 111, § 215, addresses needle exchange programs. The decriminalization
of the possession of hypodermic syringes and needles as set forth in this statutory framework is
consistent with the permissible sale of hypodermic syringes and needles. It does not, however,
create legislative fiat for the non-sale distribution of hypodermic syringes and needles outside of

the provisions of G. L. ¢. 111, § 215.
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The parties’ controversy pertaining (o free distribution of hypodermic needles and
syringes is governed by G, L. ¢. 111, § 215, and not G. L. ¢. 94C, §§ 27, 27A. Importantly, those
activities set forth in the DPH contract apart from the direct distribution of hypodermic needles
and syringes ﬁre not subject to the requirements of G. L. ¢. 111, § 215, For example, the Tapestry
program is free to provide needle collection and disposal services pursuant to G. L.-c. 94C, §
27A. Tt requires no municipal approval to do so, Similarly, Tapesiry is free io engage in other
services pursuant fo the DPH contract apart from the non-sate distribution of hypodermic needles
and syringes.

The progtam’s non-gale distribution of hypodermic needles and syringes requires my
consideration of two issues which arise under G.L.c. 111, § 215: ﬁrét, whether the Tapestry
program was a pilot program at the time it was authorized in 2012; and second, whether lawful
local approval was obtained prior to implementation of the Tapestry progeam.

A pilot program is commonly understood to be a test program, an experimental or
short-term trial that is subject to amendment, termination, or replacement. See, ¢.8., United
States Jayeees v. M C A.D., 391 Mass. 594, 558 (1984) ("pilot program" to allow local chapters
to accept women authorized, initiated, and later terminatlcd). While never denominated a “pilot”
program, the Tapestry program was one of five needle exchange programs in existence in the
Commonwealth at the time of its creation. In his August 14, 2012 lefter to Department of Public
Health Commissioner Auerbach, indeed, Mayor Morse referenced the creation of the Tapestry
program *in accordance with Massachusetts General Law c. 111, § 215.” In light of the
circumstances at the time of the Tapestry program’s creation, 1 accept that the Tapestry program

was a pilot program for the purposes of G. L. ¢. 111, § 215.
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The second issue presanted is whether lawful “local approval” was obtained prior to
implementation of the Tapestry program, The provisions of G. L. ¢. 111, § 215, G. L. ¢. 4, § 4,
the Helyoke City Charter and the Holyoke City Ord;nances are guiding. General Laws ¢
111 is entitled “Public Health,” Notably, G.L. ¢. 111, § 122, authorizes municipal boards of
health, such as the Holyoke Board of Health, to “examine into all nuisances, sources of fiith and
causes of sickness within its town . . . which may, in its opinion, be injurious to the public health

[and] shall destroy, remove or prevent the same as the case may require ., . . Jd

Holyoke City Ordinance Sec. 46-33 echoes the provisions of G. L. ¢. 111, § 122, Section .

46-33 provides as follows:
The board of health may make rules and regulations . . . which it may -
deem necessary in regard to the removal and abatement of filth, rubbish,
nuisances and causes of disease.

(Code 1972, § 9-3). The Board of Health is an unelected body which the Mayor appoints. See

Holyoke City Charter, Title V1, § 34,

While G. L. c. 111, § 215, is silent as to the definition or nsage of the term *local
approval,” G. L. ¢. 4, § 4, squarely addresses the issue in mandating a procedure for statutes
~which require “acceptance by a municipality.” The Legistature was clear - acceptance by &
municipelity, “except as otherwise provided, . . . {is] by a vote of the legislative body, subject to

the charter of the municipality.” /d

I am mindful of the critically important public health policies which anchor the

~ defendants® arguments. Nonetheless, the legislative mandates set forth in G. L. ¢, 111, § 215,
and G. L. c. 4, § 4, ultimately govern the partics’ actions. General Laws ¢, 111, § 215, makes no
exception to the provisions of G. L. ¢. 4, § 4. The Holyoke City Charter does not provide that
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the executive may exercise legislative power in local option or statutory local approval matters.

- The separation of municipal powers compels my decision,

The significant public health policies supporting needle exchange programs are important
to bear in mind in the execution of the within Order, All parties understand the depths of the
opioid crisis in Holyoke as wel] as throughout the Commonwealth. All parties respect the
import.ance pf the needle exchange services the Tapestry program has provided over the past
three and one-half (3 ¥2) years, Accordingly, [ have stayed the within Order for one hundred
twenty (120) days in order to give the City Counci] the opportunity to consider the merits of the
non-sale distribution of hypodermic syringes and needles portion of the Tapestry programn and

either to approve of it or o terminate such service alone,
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ORDER

For all the foregoing reasons, it is hereby ORDERED that the Defendents’ Motion for

Summary Judgment is DENIED, and that the Plaintiffs® Cross-Motion for Summary Judgment is

ALLOWED as to Counts II and HI of their Amended Complaint. To the extent Count [ of the .

Amended Complaini sought only preliminary injunctive relief, and that by Order of this Court,

dated November 28, 2012 (Carey, J.), such relief was denied, Count I is dismissed.

It is PECLARED that the non-sale distribution of hypodermic syringes and needles
portion of the Tapestry program was not established or implemented with the requisite local
approval of the Holyoke City Council.

It is further GRDERED that:

(1) the non-sale distribution of hypodermic syringes and needles portion of the Tapesﬁ‘y
program must be discontinyed unless and until it is authorized by vote of the Holyoke City
Couneil; and

(2) this Order shall be STAYED for 120 days. in order to give the Holycke City Council
the opportunity te ¢onsider the merits of the non-sale distribution of hypodetmic syringes and
needles portion of the Tapestry program and either to approve of it or to terminate such service

alone,

March 14, 2016 \\\ g\ m\ .

Mark D Mason
Justice of the Superier Court
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for permission to reply to Plamtlﬂ’s opposition lo Defendant's
maotion to strike the Appesrance of Lisa A. Ball, Esq. #26 - Conflict
Ref. 1o A session

hups-.ffwww.masscourts.orgfesewiccg?x=ﬁﬂ655ﬁlﬁﬂc§(§lvmSpTths*LJ?-kquJs... 1/10/2017



Massachusetts Trial Court

Page 3 of 7

Cocket
Date

0811212013
081 4/2013
| 08128/2013

| 08/29/2013
|

| 001612013
0911812043

0201212014

Q21272014

02/18/2014

02119/2014

0410212014

0410212014
0411512014
DAN512014

041512014

0411512014

031'05!20‘15
03n 9!20‘15

0313112015

0511512015

- 05152015

: 061157201 5
059‘15!2015
05/15/2015

Docket Text

(P#25} Schedule for hearing. (Constance M. Sweeney.l Justice}
;81372013

Motion (P#27) DENIED. Any response can be incorporaled in to argument
at tha time of heanng (Ccnstance M. Sweeney, Justice) fx: 8M15/2013

Amended complalnt

Defendant Department of Public Heallh 3 MOTION to Dlsrnlss {MRCP 12b)
Complamt of the plamuffs'

Plaintiffs' MOTION to dlSi‘I'I!SS party plamhﬁ Anlhony Sotc-

SERVICE RETURNED {amanded complaint} Departmentof Publ|c
Health(Defendant)

Plaintiffs' Holyoka Clty Councﬂ Kewn Jourdain Individually, Damel
Bresnahan Individually, Todd MeGee Individually, Brenna McGee
Individually, Joseph MeGiverin Individually, James M Leaby
Individually, Anthony Soto Individually, Linda Vacon Individually's
MOTION to dismiss party plaintiff Brenna MeGee.

Attorney, Lisa A Bal's MOTION to withdraw as counset of record for
plaintiffs' Holyoke City Council, Kevin Jourdain Individually, Daniel
Bresnahan individually, Todd McGea Individually, Brenna McGee
Individually. Joseph McGiverin Individually, James M Leahy
Indlwdually. Anthony Sctn Indw:dually Linda Vacon Indw:duaily

{P#33) ALLOWED wlthcut cpposition and because attorney Brunault has
filed the attached appearance. (John Ferrara, Justice} Notices
faxed/mailed 2/28/2014

Atty Harold F Brunault's notice of appearance for Holyoke City

Council, Kevin Jourdain Indivicually, Daniel Bresnahan [ndividuatly,
Todd McGee individually, Brenna McGee Individually, Joseph McGiverin
individually, James M Lezhy Individually, Anthony Sote Individually,
Linda Vacon Individually.

[dated 3/18/2014)Motion {P#30) ALLOWED by agreement {Edward J
McDonough Jushce} Nollces faxed 41212014

{Dated 311 8!2014}Mot1on {F#32) ALLOWED by agreement {Edward J
McDonough Justice) Notices faxed 4#2!2014

JUDGMENT: Anthony Soto i dlsnussed as a party-plaintiff (Tma Page
Juslice). Copies faxed 4/15/2014

JUDGMENT: Breena McGee is dismiséed as a party-plaintiff {Tina Page,
Justice). Copies faxaed 4/15/2014

Party status:
Plaintiff McGee Indlwd ually, Brenna Dlsmlssed

Party status
Plalntlff Sott) Individually, An(han)‘ DISmISSBd

Nohoe sent to appear for pre- lnal conferenoe on 3!30!2015

Plffs MOTION to continue pre- mal conference o 6/22/15 — assented
to.

(P#38) (dated 3/24/15) ALLOWED (John S. Ferrara, Justice) Notices
faxed 3/24/2015

Plffs’. MOTION to amend iracking order re Rule 56 filing until June
12,2015

Defts'. joint opposition o molion tn armend tracking order.

Aﬁ“ dawl of compltance wﬂh Supsnor Court Rule 9A. (re #39)
Not|oe of fl:ng (re #39)
Rule QA L|si of documents (re #39}

File
Ref
Nbr.

28
29

30
3

32

33

34

36

37
38

39

40
41
42

a3

https: /i masscourts orgleservices/ xR OB LIRRGRSIvoCiSpTXRES*LI7-KTqsI8...  1/10/2017



Massachusetts Trial Court

Page 4 of 7

Docket
, Date

| 051203015

082172018

05/26/2015

0512972015

06/22/2015

- 0B/28/2015

08/04/2015

00/08/2015

09/08/2015
 09/08/2015
09/08/2015
09/08/2015
08/408/2015

-08M10/2015

091472015

' 081222015

Add 6 :
https :r‘fwww.masscourts.org,’eservicesf?x=RJqQ%%‘}EEG581v0CJ SpTXh85*LI7-kTqsJ8...

_Notiﬁ:e 'sen-l“lo appear for pre-triél conference on 6/22/2015. fi

Docket Text

Request of Withdrawal of hearing on the motion to dismiss #29
scheduled for 5/27/15 filed by Attomey Bart Q. Hollander for the
defendant Depariment of Public Heaith.

(P#38)(dated 5/19/15) Far the reasons articulated in the joint
opposition, the motien is DENIED. {Bertha D. Josephson, Justice).
Notices faxed 5/20/2015

Motien (P#44) Allowed. (Richard J. Carey, Justice} Fx: 5/26/2015

Event Result

The following event: Trial Assignment Conference scheduled for 06/22/2015 02:00 PM has been
resulted as follows:

Rasult: Rescheduled

Reasaon: By Court prior to date

Appeared;

The following form was generated.

A Notice 1o Appear for Final Pre-Trial Conference was generated and sent 1o
Piaintiff. Harold F Brunault, Esq.

Plaintiff; lLisa Ann Ball, Ezq.

Plaintiff: John Joseph O'Neill, Esq.

Plaintifft Todd McGee Individually
Defendant: Elizabeth Rodriguez-Ross, Esq.
Defendant: Heather G. Egan, Esq.
Defendant. Heather G. Egan, Esq.
Defendant: William C Newman, Esg.
Defendant: Michaal E. Aleo, Esg.

City of Holyoke's Motion for leave to allow the withdrawal of Counsel Elizabeth Rodriquez-Ross as
attorney of record &s she is no longsr the Gty Solisiter of Holyoke and aliow successor counsel.Kara
Lamb Cunha 1o represent the defendants.

Appliss To: City of Holyoke (Defendant); Morse, Alex 8 (Defendant); Mausel, Robert S {Defendanti);
Liptak, Katherine M (Deferdant); Mertes, Patricia A (Defendant)

Endorserment on Motion to withdraw (#47.0). ALLOWED

(8/10{15) Faxed 911115

Appearance enterad

On this date Kara Lamb Cunha, Esq. addad for Defendant City of Holyoke
Appearance entered

On this date Kara Lamb Cunba, Esq. added for Defendant Ajex B Morse

Appearance entered
On this date Kara Lamb Cunha, Esq. added for Degfendant Robert $ Mausel

Appearance entered
On this date Kara Lamb Cunha, Esg. added for Defendant Katherine M Liptak

Appearance entered
On this date Kara Lamb Cunbha, Esq. added for Defendani Patricia A Meres

DefendantlTépestry Health Systems Inc's EMERGENCY Mation to continue

final pretrial conferenence scheduled for September 24, 2015 at 2.00 p.m. o a date thereafter
convenient for the Court. - Partial assent of Deparment of Public Health and the City of Halycke.
Event Result:

The following event: Trial Assignment Conference scheduled for 09/24/2015 02:00 PM has been
resulted as follows:

Result: Rescheduled
Reason: Request of Defendant

Endorsament on Motion to continue final pretrial conference (#49.0): ALLOWED

{dated 9/14/15) PTG is continued to 10/29/15. (faxed 9417115}

File
Ref
Nbr.

44

45

46

47

48
-
e
48
48

49

1/10/2017
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Docket Docket Text File
- Date Ref

Nbr.
10/2612015 Event Result. .
: The following event: Trial Assignment Gonference scheduled for 10/29/2015 02:00 PM has been
, resulted as follows:
= Resull Held as Schaduled

1 Uf29f201 5 Jomt Pre-TnaI Memora ndum filed: _ 50

10!29!2015 Stipulation of dlsmlssal wllh prejudlce. wdhout costs as to Departrnenl of Publ:c Health's 51
as to defendant, Massach usells Deparlmenl of Public Health C)nl3.|r on plalnllﬂ's Amended Complaini

!01!27!2016 F'Iamtlff Defendant Holycke Clty Councll Kevin Jourdam Indmduaily Damel Bresnahan Indw:dually, 52
Todd McGee Individually, Joseph McGiverin Individually, James M Leahy Individually, Linda Vacon
Individually, City of Holyoke, Alex B Morse, Robert S Mausel, Katherine M Liptak, Patricia A Mertes,
Tapesiry Health Systems Inc's EMERGENCY Joint Motion for
Ieaue tofi fle cross motlons far summary |udgmant al th|s hme

: 02i01!2016 Endnrsemenl on Mol:on for leave to file cross motmns for summary |udgment at thls tlme (Emergency
Motion} {#52.0}; ALLOWED
[claled 0‘1!28!‘1 &) Mailed 02/01116

02.*26.-‘2015 Defendant City of Holyoke, Alex B Morse, Robert 8 Mausel, Katherine M Liptak, Patricia A Mertes 53
Tapestry Health Systermns Inc, City of Holyoke's Motion for
Summary Judgment

02!26!2016 Tapestry Health Systems Inc's Memorandum in support of . 53.1
Dafendants motion for summary judgment.
027262016 List of exhibits 532

Defendants list of Exhibits.

02.‘26!2016 Plaintiff Holyoke Gity Councst Kevln qurdam In::huru:luslllz,ur Daniel Bresnahan Indwldually. Todd McGee 53.3
individually, Joseph McGiverin Individually, James M Leahy Individually, Linda Vacon Individually,
Anthony Scto Individually's Response to
defendants’ statement of iacts

: 02!26!2016 Pialntn‘f Holyoke City Cnunml Kewn Jourdain lndw:dually Dame! Bresnahan Indlvldually, Todd McGee 534
Individually, Joseph McGiverin Individualiy, James M Leahy Individually, Linda Vacon Individually,
Breana McGee Individually, Anthony Soto Individually's  Mation in opposition
5 Defendants' motion for Summary Judgmenl and Plaintiffs' request for Judgment

02126!2016 Holyoke Cnty Councll Kevin Jourdain Indwndually Todd MeGae Individually, Joseph McGwenn 53.5
Individually, James M Leaby individually, Linda Vacon Individually, Brenna McGee Individually, Anthany
Soto Individually's Memorandum in support of
their opposition to defendants' motion for Summary Judgment and Plaintiffs' request for Judgmenl

02:'26!2015 Opposmon to paper #53.5 to plamtnﬁs Crass-Motmn for Summary Judgmelnt ﬁled by 536 .

- 03/01/2016 Event Result
The following event: Non-Jury Trial scheduled for 03/08/2016 09:00 AM has been resulled as follows:
Result: Rescheduled
Reason By Coud pr:or to date

- 0301/2016 The followlng form was generated: 54

Natice to Appear for Mation hearing on3/8/2018 at 2:00 p.m.
Sent On: 03/01/2016 12:58:02

| 03/08/2016 Matter taken under advisement
The following event: Rule 56 Hearing scheduled for 03/08/2016 11:00 AM has been resulted as follows:
Result Held - Under advigemant

| 03/08/2016  Affidavit of Mlchael Aleo Esqulre 55
03/08/2016 Received from 55.1
Defendant Tapastry Health Systerns Inc Answer o an‘tended complamt _
03309.-‘2016 Received from 55.2
: Defendant Gity of Holycke: Answer to amended complaint; i
03/09/2016 Received from 55.2

Defendant Morse, Alex B Answar to amended complalnt

https:/fmvw.masscouﬂs.orgfesewicesf?x=ﬁﬂl8gﬁgglﬂ‘%6?&v00jSpTXhSS*LJ?-kquJ 8... 1/10/2017
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Docket Docket Text File

Date Ref
Nbr.

;031'09!20'1'6' Receivad rom ' T ' 55.2

: Defendant Mausel RohertS Answar to amended complarnt

Q302016 Hecewed from 55.2

: Defendant Lrptak Katherine M: Answer to amended complarnt

03/09/2016 Received from ' 552
: Defendant Mertes Patrlma Al Answer to amended complaint;

- 0314/2016 Event Ftesull

' The following event: Conference to Review Status scheduled for 03/21/2018 02:.00 AM has been
resulted as follows:
Resuit; Canceled
Reason: Court Order

5.63314;2015 MEMORANDLm&E)thR; e U OO UP -

and DECISION on Cross-Motions for Summary Judgment.

(E-Mailed to pariies on 3—14 16)

0371412016 Endnrsement on Motlon for Summary Judgment {#33. 0} DENIED
See Memo 8 Order. {Mailed 03/18/186)

- £3/14/2016 Endorsement on Motion for Request for Judgment of plaintiff (#53 4 ALLOWED
See Memo & Crder. (Mailed 03/18/16}

'03/24/2618 City of Holyoke, Alex B Morse, Rebert S Mauset, Patricia A Mertes, Kathering M Liptak's MOTION for 57
! reconsrderatrdn of Court Qrder dated 0341 812016 re. paper #53.0.

i 03.-‘24.'2016 Ctty of Holyoke, Alex B Morse, Robert 5 Mausel, Katherine M Liptak, Patricia A Mertes 5 Memorandum 57.1
! in support of
defendants’ motion for reconsideration of the court’s order on cross-motions for summary judgrment.

03/24/2016 Defendant Tapestry Health Systems Inc's EMERGENCY Mation to 58
reconsider the cocrt's order on cross-mations for summary judgment (To be refiled as 9A pkg.) Rel. 1o
Mason, J.

D3{2412016 Tapestry Health Syslerns Incs Memorandurn in suppdrt of 58.1
emergency mdtlon lo reconsrder the court's order on cross-motions for summary |udgmenl

. 03125/2016  Plaintiff Holyolte Crty Councrl Kevin Jourdain Indlvldually, Danrel Bresnahan Individuatly, Tddd McGee 59
Individually, Joseph McGiverin individually, James M Lezhy Individually, Linda Vacon Individually's
EMERGENCY Motion to strike
defendants pleadrngsfer mations for reconsrderatron #58 Ftef fx: to MasonJ

03.'29!20'16 Endorsement on Mation r"er reoons:deratron er' the courts order ON Cross- motron for eummen.r Judgment
(#57.0): No Action Taken .
motions pursuant to rute SD must be filed and served pursuant te Rule 3A {emailed 3/29/16 Asst. Clerk

Walsh)
- 041122016 Defendant Tapestry Health Systems Inc's  Motion to 60
' Reconsider the Court's Order on Cross-Motions for Summary Judgment
04/12/2016 Tapestry Health Syeterns tncs Memaorandum in supporl of 601
: Tapestry Health Systems Inc 's Motion to Reconsider the Court's Order on Cross-Motions for Sumimary
Judgment
i 441212016 Defendant City of Holyoke's Motion for 60.2
Recansrderatlon of the Court’s Order on Croes-Motrone fdr Summan,r Judgment
04112!2018 C.rty df Holyokes Memorandum in support of 80.3

Defendants’ Motion for Recensideralion of the Courts Order on Cross-Motions for Summary Judgment

Applres Ta: Cunha, Esq Kara Lamb (Atterney) un behalf of Liptak, Kathering M [Detendant)

: 04;‘12,-'2016 Holyoke Crty Cduncrl Kevrn Jourdaln Indmdually Danie! Bresnahan Indwrduany. Todd McGee 60.4
: Individually, Joseph McGiverin Individuzglly, James M Leahy Individually, Linda Vacon Individually's
Memorandum in opposition to
to Defendants' Motien for Reconsideration

https:r'/www.masscourts.org/eservicesi?x=%ﬁ1%%ﬁqﬂﬂG?&von SpTXh85*LJ7-kTqsJ8... 1/10/2017
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Docket Docket Text File
‘Date Ref
: Nbr.

Defendant Tapestey Health Systems Inc's Reply to
Plaintitfs' opposition to the Emergency Motion to Reconsider the Court's Order en Cross-Mations for
summary Judgment

- 04{20/2016 Endorsement on Motion to reccnsmer the Courts ordar on cruss-motlons for summary judgment (#50 0)
DENIED
See memorendum of order

04,'20!2016 ORDER on defendants mot:ons to recenmder erder ©N Cross- motlons for summary judgment 61

041'21!2016 SUMMARY JUDGMENT ior Piamtnﬁ(s] Hnlyoke City Ceun-::ll Kevir Jourdain Individually, Damel 62
Bresnahan Individually, Todd McGee Individually, James M Leahy Individually, Linda Vacon Individually
against Defendant(s) City of Holyoke, Alex B Morse, Robert 5 Mausel, Katherine M Liptak, Patricia A
Meries, Tapestry Heallh Systems Inc, without statutery costs.
It is QRDERED and ADJUDGED:
That the Defendants' Motion for Summary Judgment having been denied and the Plaintiffs’ Motion for

. Summary Judgment having been allowsd,

: Judgment is hereby entared for the Plamtuﬁs {E- Maned ta partles on 04!21116)

| 05/16/2018 Tapestry Health Syslems Incs MOTION ta vacale |udgment 653
Rule 60 as moot, to revise said order and for reconsideration of the court’s order on cross moetions for
_summary judgmenl

05i1B!2016 Tapestry Health Syslems Inc s Memorandum in suppon of 63.1

Deft. Tapestry Health systems Inc's Rule 60 Motion to vacate the judgmeant as moot, io revise said order
and for recens:derauon of the court's order on cross-rnotrons for summary |udgmenl

05/16/2016  List of exhibits ' ' 63.2

of Defendant, Tapestry Healih Systems Inc's. Rule 60 Motion te vacate the judgmen as moot, (o revise
said order and for reconsideration of the coust's order on cross-motions for summary judgment.

05/19/2016 Notice of appeai filed ' 54

Applles To Newman Esq W!ham c (Atterney) on behalf of Tenestry Health Systems Inc (Defendant}

[ 0BR7I2016 CORRECTED SUMMARY JUDGMENT for Piasnhff{e] Holyoke City Council, Kevin Jeurdaln Individually, B5
. Daniel Bresnahan {ndividually, Todd McGea Individually, James M Leahy Individually, Joseph McGiverin
Individually against Defendant(s), City of Holyoke, Alex B Morsa, Robert § Mausel, Katherine M Liptak,
Patricia A Mertes, Tapestry Health Systems Inc, wnthout statutory costs It is ORDERED and
ADJUDGED:
That the Defendant's Maticn for Summary Judgrient hev:ng heen dented and the Plaintiffs Motion for

Summary Judgment having been aliowed, Jq_gment is hareby entered for the Plaintiffs.
e ———

' (60912016 CORRECTED SUMMARY JUDGMENT for Plaintiff(s), Hulyoke Clty Counc;l Kevin Jourdain Individually, 66
Daniel Bresnahan Individually, Todd McGee Individually, Josaph McGiverin Individually, James M Leahy
Individually, Linda Vacon Individually against Dafendant(s), City of Holyoke, Alex B Morse, Robert S
Mausel, Katherine M Liptak, Patricia A Mertes, Tapestry Health Systems Inc, without statutory costs. It is
ORDERED and ADJUDGED:
That the Defendants' Motion for Summary Judgment having been denied and the Plaintiffs' Motion for
Summary Judgmem havmg been allowed, Judgment is hereby entered for the F'Iamtlﬂs

. 0641 5f201é Court received letter frnm Aﬁumey Mlchael Alecon behalf of defendant Tepestry Health Systems Inc 67
! re: ordering transcript of hearing of 3/8/16 and motion fo vacate the judgment that is tha subject of
appeal related to appeal

"06/15/2016 ORDER: on defendant’s motion lo vacate the judgment as maot, ta revise said order, and for . 1 68
' recongideration of the order on cross-motions for summary judgment (mailed 6/15/16) M ’

3*-&4))%&!— R ose0e

https:ffwww.rnasscouﬂs.orgfeservicesf?x=ﬁﬂ1883ﬁ'fﬂ;‘(}s6(ﬁvoCjSpTXhSS*LJ?-kquJ 8. 171072017



Budget Amendment ID: FY2017-S4-368
EHS 368

Addicts health opportunity prevention and education programs

Messrs. Lewis and Brownsberger, Ms. ['Italien, Meésrs. Ross, Moore and Humason, Ms, Creem
and Mr. Welch moved that the proposed new text be amended by inserting, after section X, the
following new section:- section X, Section 213 of chapter 111 of the General Laws is hereby

Tepealed.

lof 1
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NOTICE: While reasonable efforts have been made to assure the accuracy of the data herein, this is NOT the official version of
Senate Journal. It is published to provide information in a timely manner, but has NOT been proofread against the events of the
session for this day. All information obtained from this source should be checked against a proofed copy of the Senate Journal.

UNCORRECTED PROOF OF THE
JOURNAL OF THE SENATE.

£

JOURNAL OF THE SENATE.
Thursday, June 1, 2005.
Met at four minutes past one o’clock A.M. (Mr. Brewer in the Chair).

The Senator from Worcester, Hampden, Hampshire and Franklin, Mr. Brewer, offered the following prayer:

Lord, help us to recognize and appreciate our assets and talents and to avoid becoming discouraged by our limitations.
Lord, please love us when we find it hard to love ourselves, help us to see ourselves as the unique precious individuals
which we are. :

Let us feel the joy of your loving care. Amen

The Chair (Mr. Brewer), members, guests and employees then recited the pledge of allegiance to the flag.

Distinguished Guests.

There being no objection, the President handed the gavel to Mr. O’Leary for the purpose of an introduction. Mr.
O’Leary then introduced, in the rear of the Chamber, his students from the Massachusetts Maritime Academy.

There being no objection, the President handed the gavel to Mr. Brown for the purpose of an introduction. Mr. Brown
then introduced, seated in the rear if the Chamber, Jeffrey Chin and William Small and their families. Jeffrey Chin and
William Small are currently students at King Philip Regional High School and will be attending the United States
Military Academy at West Point in September.

There being no objection, the Chair (Mr. Havern) handed the gavel to Mr. Panagiotakos for the purpose of an
introduction. Mr. Panagiotakos then introduced thirty-eight English as a second language U.S. history students from
Lowell High School. The students, seated in the Senate Galleries, were accompanied by their teachers, John Croes and
Caroline Yunta.

Petitions.

Mr. Timilty presented a petition (accompanied by bill, Senate, No. 2568) of James E. Timilty, Philip Travis, Virginia J.
Coppola and Elizabeth A. Poirier (by vote of the town) for legislation to exempt Craig Blake of Norton from the
maximum age requirements for appointment as a firefighter in the town of Norton [Local approval received],— and
the same was referred, under Senate Rule 20, to the committee on Public Service.

Sent to the House for concurrence.

Addendum 65




[rehlen, Patricia D. Tisci, Richard R.
Poyce, Brian A. Tolman, Steven A.
[Knapik, Michaet R. Tucker, Susan C.
L ees, Brian P, Walsh, Marian — 34,
NAYS —4.
ABSENT OR NOT VOTING.
[Berry, Frederick E. [Nuciforo, Andrea F., Ir.
Creedon, Robert 5., Jr. Rosenberg, Stanley C. — 4.
ANSWERED “PRESENT"™.
|Wilkerson, Dianng - 1.

Fhe yeas and nays having been completed at twenty-five minutes before two o' clock PV, the bill was passed to
be engrossed, in concurrence.

The House Bill fucther regulating municipal affordable housing tiosts funds (House, No. 47593) (its title baving been
changed by the committee on Biils in the Third Reading),— was read a third time and, after remarks, was passed to
be engrossed, in concurrence.

The Senate Bill promoting school nutrition (Senate, No. 2373),— was considered; the main question being on
passing the bill to be engrossed.
On motion of Mr, Moore, the further consideration thereof was postponed until Thursday, June 15,

The Senate Bill relative to the negotiation of taxes due under a ax increment financing (TEF) (Senate, No, 1701),—
was considered; and, after remarks, it was ordered to a third reading.

The message from His Excellency the Governor, returning, with his disapproval of certain sections contained in the
engrossed Bill promoting access to affordable, quality, accountable health care (see House, No. 4479, amended) (as
relates to section |12}, which, on Wednesday, April 5, 2{06, had been laid before the Govemor for his approbation,—
having previously come from the House, in part, several sections having been passed by the House notwithstanding the
reduction or disapproval of the Governor (for message, see House, No, 4857),— was considered; the maaln question
being on passing section 112 notwithstanding the dfsapproval of His Excellency the Governor.

Pending the question on the motien to Iay the matter on the table, and pending the main question on passing
section 112, notwithstanding the disapproval of His Excellency the Governer, on motion of Mr. ELees, the further
consideration thereof was postponed until Thursday, June 15,

The House Bill relative to HI'V and Hepatitis C prevention (House, No. 4176, amended),— was considered; the main
question being on ordering it to a third reading.

The pending motion, previously moved by Mr. Lees, to lay the matter on the table was considered; and, after debate,
the question on laying the bifl on the table was determined by a call of the yeas and nays, at eight minutes past two
o’clock P.M, on motion of Mr. Lees, as follows, to wit (yeas 11 — nays 24) | Yeas and Nays No, 283]:

YEAS,
[Baddour, Staven A. Lees, Brian P.
IBrewer, Stephen M. Pacheco, Marc B.
[Brown, Scott P. [Tarr, Bruce E.
[Buoniconti, Stephen J. Timilty, James E.
[Hedlund, Robert L. Tisei, Richard R. — 11.
[Knapik, Michael R.

NAYS.
LAntonioni, Robert A, |Moore. Richard T.
Barrios, Jarrett T. IMon"tssey, Michael W.
{Chandler, Harrietie L. 'Murray, Therese
{Creem, Cynthia Stone {0’ Leary, Robert A,
Fargo, Susan C. [Packeco, Marc R.

art, John A., Jr. [Panagiotakos, Steven C.
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[Havern, Robert A. |Rcsnr, Pamela

Hehlen, Patricta D, Spilka, Karen E.

Joyce, Brian A. Tolmag, Steven A.

McGee, Thomas M. Tucker, Susan C.

MMenard, Joan M. Walsh, Marian

IMontigny, Mark C. Wilkerson, Dianne — 24,
ABSENT OR NOT VOTING.

Berry, Frederick E. [Nuciforo, Andrea F., Jr.

Creedon, Robert 8., Jr. _ |Rosenberg, Stanley C. — 4.

The yeas and nays having been completed at twelve minutes past two o'cleck P.M., the motion to lay the bill on the
table wes negatived.

The amendment previously recommended by the committee on Ways and Means striking out all afier the enacting
clause and inserting in place thereof the tex1 of Senate document membered 2512, previously amended {(Menard-
Murray) in section 3, in subsection {d) of proposed section 27A, by adding the following sentence:— “Included in the
recommmendations for legislative action shall be punishments ard fines associated with inappropriate, unsafe or
unlawful disposal of the hypodermic needles and lancets.”; and by striking out section 12,— was considered.

Ms. Menard moved that the amendment be amended in section 3, in the third sentence of subsectien (a) of proposed
section 27A, by inserting after the word “agencies” the following words:— “that choose fo participate”.

The amendment was agdopted.

Mr. Hart moved that the amendment be amended by ingerting after section 14 the following section;—

“Section 15. The department of public health shali perform a comprehensive study and review of the existing needle
exchange programs established pursuant to section 215 of chapter t11 of the General Laws, as appearing in the 2004
Official Edition. The study shall include, but not be linxited te: a review and analysis of the relationship between the
provisions of this act and the operstion of 1he needle exchange programs; the suceess of existing needle exchange
programs; whether existing needle exchange programs should be maintained without change, phased ou, or expanded
to other mumicipalities.™

After debate, the question on adoption of the amendment was determined by a call of the yeas and nays, at one minute
before three o'clock P.M, on motion of Mr. Hedlund, as follows, to wit (yeas 35 — nays 0} [Yeas and Nays No, 284]:

Mr. Havern in the Chair, the yeas zod nays having been completed at four minutes past three o"clock PM,, the

amendment was adopted.

Messrs. Tarr, Lees, Hedlund &nd Brown moved that the bill be amended by inserting after the words “embalming

YEAS.
Antonioni, Robert A. IMeGee, Thomas M.

) A_ugus , Edward M., Ir. enard, Jozn M.
|[Beddour, Steven A. IMontipny, Mark C.
[Barrios, Jarrett T. Moore, Richard T.
Brewer, Stephen M. Mormissey, Michael W.
Brown, Scott P, Murray, Therese
Buoniconti, Stephen J. O’Leary, Robert A.
Chandler, Harmiette L. Pacheco, Marc R,
Creern, Cynthia Stone Panagiotakos, Steven C.

arga, Susan C, Resor, Pamicla

art, John A, Jr. Spilka, Karen E.
[Havern, Robert A. [Tacr, Bruce E,
Hedlund, Robert L. Timilty, James E.
Hehlen, Pairicia D, Tisei, Richard R.
Jovce, Brian A. [Toiman, Steven A.
[Knapik, Michael R. [Tucker, Susan C.
[Legs, Brian P. Walsh, Marian — 35.
(Wilkerson, Dianne

NAYS —10,
ABSENT OR NOT VOTING.

Berry, Fraderick E. Nuciforo, Andrea F., Jr.
{Creedon, Robert 8., Ir. Rosenberg, Stanley C. — 4.
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supplies.” the following:— “And provided further, that not more than 5 hypodermic syringes or hypodermic needles
shall be sold to an individeal per transaction, with no more than 2 transactions per week, without a prescription.”.
The amendment was refecied.

Messrs, Tarr, Lees, Hedlund and Brown moved that the bill be amended by inserting at the end the following new
section:—

“SECTION 15. Section 321 of said Chapter 94C, as so appearing, is hereby further amended by adding, in line 1, after
the word “possese” the following:— *or purchase™.”

After remarks, the question on adoption of the amendment was determined by a call of the yeas and nays, at six
minutes past three o’clack P.M, on motion of Mt. Lees, as follows, to wit (yeas 34 — nays 1) [Yeas and Nays No.
185):

YEAS,

Antonioni, Robert A. Chandler, Harriette L.
[Augustus, Edward M., Jr.  |Creem, Cynthia Stone

addour, Steven A, Hatt, John A., Jr.

arrigs, Jarrett T, Havem, Robert A,

rewer, Stephen M. Hedlund, Robert L.
[Brown, Scott P. Iehlen, Patricia D.

uoniconti, Stephen J. Toyee, Brian A.

pik, Michael R. |Panagiotakas, Steven C,

Lees, Brian P. Resor, Pamela

¢Giee, Thomas M. Spilka, Karen E.
[Menard, Joan M. Tarr, Brucs E.
[Montigny, Mark C. Timilty, James E.
Moore, Richard T. Tisei, Richard R.
Morrissey, Michael W. [Tolman, Steven A.
[Murray, Therese [Tucker, Susan C.
0 Leary, Robert A. Walsh, Marian
[Pacheco, Mare R. Wilkerson, Dianne — 34,

NAY,
[Fargo, Susan C. — 1. |
ABSENT OR NOT VOTING.

Berry, Frederick E. INuciforo, Andrea F., JIr.

Creedon, Robert S., J..____ |Rosenberg, Stanley C. — 4.
The yeas and nays having been completed at ten minutes past three o’clock P.M.,, the amendment was adopted.

Messrs. Tarr, Lees, Hedlund and Brown moved that the bill be amnended in section 3, by inserting after the words
“embalming supplies.” the following:— “When selling hypodermic syringes or hypodermic needles without a
prescription, a pharmacist or wholesale druggist must require proof of identification that validates the individuel's age,”
After remarks, the amendment was adopted.

Messrs. Tarr, Lees, Hedlund and Brown moved that the bill be amended by inserting at the and thereof the following 2
new sections:

“SECTION 15. Twa per cent of the cost of any hypadermic syringe or hypedermic needle sold in the commonweajth,
other than those sold or distributed by prescription From a licensed physician, shall be deposited in the Drug Abuse
Clean-Up and Recovery Fund, as established by section 2888 of chapter 29.

SECTION 16. Section 2RER. of chapter 29 is hereby amended by inserting at the end thereof the foflowing new
section:—

Section 2858, (a} There i3 hereby established and set up on the books of the commonwealth a separate fund to be
known a5 the Massachusetts Drug Abuse Clean-Up and Recovery Fund, hercinafter referred to as the clean-np fund, to
which shall be credited any monies collected pursnant to section 15 of chapter __ of the Acts of 2006.

(b} The public purpase of the ctean-up fund shall be to provide resources to safely dispose of any hypodermic syringes
or hypodermic nezdles that are discarded in public places. Aoy balance of remaining funds not so used at the end of the
fiscal year shall be provided to the executive office of health and human services to supplement funds used to treat drug
addictions.
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() The cxecutive office of public safety, in consultation with the cxecutive office of health and buman services, shall
promulgate polices, rules and regulations consistent with this chapter to implement subsections (&) and {b)."
The amendmeni was refecied.

Messrs, Tarr, Lees, Hedlund and Brown moved that the bill be amended by inserting at the end thereof a new section:
“SECTION 15. This act shall bacome effective upon the completicn of reports by the Department of Public Health and
the Executive Office of Public Safety. Said reports shall include analysis of the impact of the provisions of this act,
should it become effective, and shall include statistics on the prevalence of intravenous drug uss in the commonwealth,
current expenditures to combat drug offenders, current expenditures to ireat intravenous drug users, the ability of the
commonweatth's resources fo sustain the provisions of this act and any other information or statistics e the use of
intravenous drugs that may impact the provisions of this act. Said reports shall be submitted to the legislahure on or
before July 1, 2008 and this act shall not become effective until said reports are submitted in accordance with this
section.”

Pending the question on adoption of the amendment, Ms. Chandler and Mr. Moore moved to amend the amendment
{Lees) by striking the amendment and inserting in place thereof the following words:—

“SECTION 15. No carlier than 24 months and no later than 36 months after the effective date of this act, the
depantment of public health shall submit a repart to the house and senate committees on ways and means and the joint
committée on public health which shall include analysis of the impact of this act. The repott shall include, but not be
limited Lo, statistics on the methods by which disposal of hypodermic syringes or hypedermic needles are conducted,
increases or decreases in the spread of Hepatitis C and human imnwmodeficiency vitus, and preposed changes to the act
consistent with the public health and welfare,”

The further amendment was adopted.

The peading amendment (L.ees) was then considered; and it was adopted, as amended.

Messts. Tarr, Lees, Hedlund and Brown moved that the bill be amended by inserting at the end thereof a new section;
“SECTION 15. This act shall be submitted for acceptance to the registered voters of a city at a regular city election if
the city council thereof 30 votes, and of a town at an annugl tovwn ¢lection upon petition of twa hundred regisicred
vaters or of twenty per cent of the total number of registered voters, substantielly in the form of the following question,
which shall be placed on the official ballot used for the election of officers at such city or town election:

*Shall the city (or town) vote to accept the provisions of section 27 of chapter 24C of the General Laws, which
authorizes pharmacies to sell hypodermic syringes or hypodermic needles to persons 18 or older without a
prescription?*

YES.
NO.

[f & majority of the votes in answer to said question is in the affirmative, then said act shall thereupon take full effect in
such city or town, but not otherwise.”
The amendment was rejected.

Messrs. Tar, Lees, Hediund and Brown moved that the bill be amended by inserting by inserting at the ead thereof a
new section:

“SECTHON 15. This act shalt expize on July 1, 2007

The amendment was refected.

Ms. Menard moved that the bill be amended in section 3, in subsection (b) of proposed section 27A, by striking out the
words “and {3) the establishment of shatps collection centers located in municipal facilities including, but not limited to
fire stations, police smtions, senior centers and public health offices™ and inserting in place thereof the foliowing
words:—

*(3) the establishment of sharps collection centers lacated in municipal facilities, including, bot not limited to, fire
stations, police stations, senior centers and public health offices; and

(4) medical waste mail-back programs approved by the United States Postal Service.”

The amendment was adopted.

The Ways and Means amendment was then adopted, as amended. |For text of Senate amendments, see Senate,
No. 2569.}

The bill (House, No, 4176, amended) was then ordered to a third reading.
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The House Bill selative to streamlining and cxpediting the permitting process in the Commionwealth (House, No,
4968),— was read a third time.

Pending the question on passing the bill to be engrossed, Ms. Chandler moved that the bill be amended by inserting
after section 7 the following section:—

“SECTION 7A. Section 11 of said chapter 40A, as so appearing, is hereby smended by striking cut the last paregraph
and inserting in place thereof the following paragraph:—

Upon the granting of a special permit, or any extension, tnodification or renewal thereof, the pertmit granting authority
or special permit granting authority shall issue to the owner and to the applicant, if other than the owner, a copy of its
decisien, eertified by the permit granting authority or special permit granting authority, containing the nams and
address of the owner, identifying the tand affecied, setting forth compliance with the statutery requirements for the
issuance of the permit and certifying that copies of the decision and all plans referred to in the decision have been filed
with the planning board and city or town clerk. A special permit, or any extension, modification or reeewal thereof,
shall not take effect until a copy of the decision bearing the certification of the ity or town clerk that 20 days have
¢lapsed after the decision has been filed in the office of the city or town clerk and either that: (i} ne appeal has been
fited or such appeal has been filed within such time; or (i), if it is a special permit which has been approved by reason
of the failure of the permit granting autharity or special permit granting authority to act therson within the time
prescribed, a copy of the application for the special permit accompanied by the certification of the city or town clerk
stating the fact that the permit granting authority or speciz! permit granting authority failed to act within the time
prescribed whether or not an appeal has been filed within that time and that the grant of the application or petition
resulting from the fatlure to act has become final, is recorded in the registry of deeds for the county and district in
which the [and is lecated and indexed in the granter index undes the name of the ownet of record or is recorded and
noted on the owner's certificate of title. The fee for recording or registering shall be paid by the owner or applicant.
During the perdency of an appeal, this paragraph shall not terminate or shorten the tolling of the 6 month periods
provided under the second paragraph of section 6.”

The amendment was refecied.

Mr. O’Leary moved that the bill be amended in section 9, in proposed clause (1) of the third sentence of section % of
chapier 43D of the General Laws, by insenting afier the words “federal, state™ the following word:— *, regional™.
The amendment was adopted.

Ms. Chandler moved that the bill be amended by adding the following section.—

“SECTION 16, Not later than 180 days after the effective date of this act, the chief justice for administration and
management of the trial coust, in consultation with the registers of deeds of Essex and Middlesex, the counties of
Suffelk, Norfolk, Bristol, Ptymouth, Barnstable, and Dukes and in the former counties of Hampden, Hampshire,
Berkshire and Worcester, and the county of Franklin, shall submit a repert to the house and senate comrmittees on ways
and means and the joint committee on the judiciary which report shall inctude the feasibility of developing 2 divisions
of the land court, an sastern division, which shall hold its session in Boston, made up of the former counties of Essex
and Middlesex, the counties of Suffolk, Norfelk, Bristol, Plymouth, Bamnstable, and Dukes, and a western division,
which shall hold its sessions in Worcester, including the former counties of Hampden, Hampshire, Berkshire and
Worcester, and the county of Franklin, The report shall include estimated expenses of the eastern and westem divisions
of the land court as well as possible physicel locations in the city of Boston and the city of Worcester.”

The amendment was adopted.

Ms. Chandler moved that the bill be amended by inseriing after section 5 the following section.—

“SECTION 5A. Section 1) of chapter 30A of the General Laws, as appearing in the 2004 Official Edition, is hereby
amended by adding the following paragraph:—

The right of intervention provided by this section shall ot be available in or with respect to a proceeding concerning or
arising out of a decisien of the department of environmental protection under or pursuant to chapter 91 including,
without limitation, licenses, license determinations, applicability determinations, and municipal harber plan approvals.™
The amendment was rcjected.

Mr. Hart moved that the bill be amended in section 8, in the first sentence, by mserting after the werd *‘permitting”, the
following words:— “pursuant to chapter 43D™.

The amendment was adopted.

Mr. Hart moved that the bill be amended in section 9, in proposed subssction (b) of section 3 of chapter 43D, by

striking out the figure “£1(4,000™ and inserting in place thereof the following figure:— “£200,000”.
The amendment was adopted.
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The President in the Chair, Mr. Hart moved to amend the bill by inserting after section 10 the Fellowing section;

“SECTION 10A. Section 25C of chapter 152 of the General Laws, as so appeating, is hereby amended by adding the
following subsection:—

(11) Where cither the attorney general or a superior court decides that probable cause exists 10 show that an employer
has not fully complied with this chapter, then any 10 persons may bring on behzlf, and in the name, of the Workers'
Compensation Trust Fund established by subsection (2) of section 65 a civil action to recover amounts which by law
should have been paid by the employer pursuant to this chapter to cover the employer’s employees whe engaged in
employment in the commonwealth. The 10 persons may petition in writing that the attorney general or 4 court hold a
probable cause hearing to decide whether the probable cause exists, and shall serve a copy of the petition to the
employer named within 5 days. The attorney general or the court in which the a petition was filed shall held a hearing
within 30 days, and after the conclusion of the hearing, shall render a decision within 30 additional days. The derision
may be appealed when a cause of action filed under this section has been finally adjudicated, unless the petition is
denied. At the hearing, it shall be prima facie evidence that probable cause exists if it is shown that;

(i) an employee was paid any portion of wages in cash qurrency with no deductions ot faxes withheld;

(if) no accompanying pay slip or check showing the wage payment and withhaldings ot deductions as required by
section 148 of chapter 149 was provided:;

{iti) an individual was misclassified as an independent contractor where the individual was in fact an employee;
(iv) wages were not timely paid,

(v) the employer failed to withhold from the employee’s wages all related state taxes; or

(vi) employees bave not been properly reponted oo payroll records required by section 27B of chapter 149,

Nothing contained above, however, shail be construed as limiting er prohibiting cther infermation that might be used 1o
establish the requisite probable cause that this chapter was not fully complied with, and any information produced need
not be admissible at a trial. At the probable cause hearing, it shall not be grounds for objecting that the information
produced will be inadmissibie in a tmal if the information appears reasonably sufficient that it tright lesd to the
discovery of other information that could be admissible at a frial.

Adter the decision that probable cause exists has been made, the persons who brought the petition shall sérve 2 copy of
the decision an any insurer that was or is entitled 1o collect amounts not paid and the persens shal! simultaneously stete
any intention to file suit under this section, At least 90 days afier the service, the persons may file a civil action in
accord with this section, Persons who prevail in an &ction filed pursuant to this section shall be entitled to recover 25
per cent of the amounts unlawfully not paid ar $25,000, whichever is less, together with costs and reasonable attorneys
fees, as well as an additional amount from the defendant as liquidated damages equal to 25 per cent of the amount ot
paid or $25,000, whichever is less, The liquidated damages are compensatory and not intended to be penal or punitive.
After an action under this section is filed in a court, an insurer that failed te file a complaint or seck arbitration to
recover or coflect all the amounts which would have been due to the insurer from a defendant in the sction shall be
prohibited from atiempting to recover or collect any amounts sought it the action which the insurer failed to seek to
recover or collect, unless the insurer obtains the written and voluntary consent of the persons who have initated the suit
under this section. When the written consent is provided, 2 court may substitute the insurer as the plaintiff, When the
ingurer is substituted as the plaintiff, the case shall proceed without further regard to this section or the Workers®
Compensation Trust Fund.

A settlement made berween an insuted and an insurer shall not be considered to prohibit or limit an action under this
section to recover other amounts that should have been paid to cover employees under this chapter and which the
insurer did not recover by such settlement or otherwise,

Except as previded herein and unless the insurer has been substituted in the action, any amounts recovered by the
persons who filed the civil action under this section shall be deposited into the Workers® Compensation Trust Fund,
except thase amounts payable to those persons in accord with this section.

An insurer, however, whe pays a claim may recover from the amounts that are deposited into the Workers'
Compensation Trust Fund a premiwm that should have been paid to that insurer which would have provided coverage
for that specific claimant and ¢laim.

Nothing contained herein shall be considered as limiting or prehibiting any political subdivision, public entity or office,
for example, any division, commisgsion, commissioner, director, attorney general, and any law enforcement entity or
office, presently entitled to bring any action, criminal or civit, against a defendant to an action under this section from
proceeding against the defendant in any appropriate foram. The forum, court, or agency, however, may consider and
offset the amounts recovered, or likely recoverable, by an action pursuant to this section i imposing a verdict or
judgment, or against imposing a fine or other penalty.
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The section shall not affect, or apply to, insurance contracts that were made before the effective date of this section. In
addition ta what is contained above, an action filed under this section may be filed only after 90 days following the
cxpiration of e then present term of the workers® compensation policy effected by the action, if ane existed.”

After remarks, the amendment was refected.

Messrs. Barrios and Joyce moved thal the bill be amended by inserting after section 10 the following section:

“SECTION 104A. Section 32 of chapter 184 of the General Laws, as so appearing, is hereby amended by striking out
the second paragraph and inserting in place thereof the following paragraph:--

Conservation, preservation, agricultural preservation, watershed preservation and affordable housing restrictions are
interests in lsnd and may be acquired by any governmental body or charitable corporation or trust which has power te
acquire iavevest in the Tand, it the same manmer as it may acquire other interests in land, A restriction may be enforeed
by injunction or other proceeding, and shall entitle representatives of the bolder to enter the land in & reasonable
manner ang at reasonable times to assure compliance, If the court in a judicial enforcement proceeding, or the decision
maker in an arbitration or other altemative dispuic resolution enforcement proceeding, finds tiere has been a violation
of the restriction or of any other restriction described in subsection (c} of section 26, ther in additior fo any other relief
ordered, the petitioner bringing the action or proceeding shall be awarded reasonable attomeys® fees and costs incurred
in the actioe or proceeding. The a restriction may be released, in whole or in part, by the holder for consideration, if
any, as the holder may determine, in the same manner as the holder may dispose of land or other interests in fand, but
onty after a public hearing upon reasonable public notice, by the govemmental body holding the restriction or if held by
a charitable corporation or trust, by the meyor, or in cities having a city ranager the city manager, the city council of
the city or the selectmen of the town, whose approval shall be required, and in case of a restriction requiring approval
by the secretary of environmental affairs, the Massechusetts historical commission, the director of the division of water
supply protection of the department of conservation and recreation, the commissiencr of food and agriculture, or the
directer of bousing and community developtnent, only with like appraval of the release.”; and by adding the following
section:

“SECTION 19, Notwithstanding any general or special law to the contrary, section 10A shall apply to ail enforcement
actions commenced afier its effective date relative te applicable restrictions granted before, on and after that date.”
The aptendment was adopted.

Mr. O’Leary moved that bill bs amended in section 8, in the first sentence, by inserting after the words “purpose of
expediting permitting” the following werds:— “and prometing sustainable development™,
The amendment was adopted. )

Mr. Hart moved te amend the bill, in section 9, in proposed section 2 of chapter 43D, by striking out the definition of
“Priority development site” and inserting in place thereof the following definition:—

“Priority development site”, a privately or publicly owned property that is:

{1} commercially or industriaily zoned; {Z) eligible under applicable zoning provisions, including special permits or
other discretionary permits, for the development or redevelopment of a building at least 50,000 square fzet of gross
floor area in new or existing buildings or structures; and (3) designated as a priority development site by the board.
Several parcels or projects may be inglpded within a single priority development site. Wherever possible, priority
development sites shall be located adjacent to areas of existing development or in underutilized buildings or facilities,
or close to appropriate transit services.

The amendment was adopted.

Mr. McGee moved that the bill be amended by inserting after section 3 the following 2 sections:

“SECTION 3A. Section 49 of chapter 7 of the General Laws, as so appearing, is hereby amended by adding the
following subsection:—

() The retirement dispute resolution committee shall be comprised of the attomey general or his designee, the state
auditor or his designee, and the chairman of the public employee retirement administration commission er his designee

SECTION 3B. Section 50 of said chapter 7, as so appeating, is hereby amended by adding the following 7 paragraphs:
There shall be within the public employes tetirement administration, but not subject to its control, an office of
retirement dispute resolution under the supervision and control of a director who shall be appointed by the retirement
dispute reselution commities provided for in section 49, The director shalt be a person with professional experience in
public retirement law, shall maintain complete impartiality with respect to the matters coming before the office and
shall devote full time to the duties of his office.

The office of retirement dispute resolution may: {a} conduct hearings as provided for in subdivision (4) of section 16 of
chapter 32; (b) conduct hearings as provided for in section $1A of said chapter 32; and (¢} underiake any other
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JOURNAL OF THE SENATE.
Wednesday, June 7, 2006.
Met according to adjournment at one o’clock P.M. (Mr. Havern in the Chair).
Petitions.

Mr. Nuciforo presented a petition (accompanied by bill, Senate, No. 2576) of Andrea F. Nuciforo, Jr., Christopher N.
Speranzo, Daniel E. Bosley, Denis E. Guyer and other members of the General Court (with approval of the mayor and
city council) for legislation to authorize the conservation commission of the city of Pittsfield to convey a certain parcel
of conservation land for public purposes [Local approval received),— and the same was referred, under Senate Rule
20, to the committee on Municipalities and Regional Government.

Sent to the House for concurrence.

Petitions were presented and referred, as follows:

By Mr. Montigny, a petition (subject to Joint Rule 12) of Mark C. Montigny, Stephen R. Canessa, John F. Quinn and
Antonio F. D. Cabral for legislation to require equal benefits for all new mothers; and

By the same Senator, a petition (subject to Joint Rule 12) of Mark C. Montigny and Antonio F. D. Cabral for legislation
to establish a sick leave bank for a certain employee of the Department of Social Services;

Severally, under Senate Rule 20, to the committees on Rules of the two branches, acting concurrently.

Reports of Committees.

By Ms. Murray, for the committee on Ways and Means, that the Senate Bill relative to oceans (Senate, No. 2308),—
ought to pass, with an amendment substituting a new draft with the same title (Senate, No. 2575);
Referred, under Senate Rule 26, to the committee on Ethics and Rules.

Mr. Buoniconti, for the commiltee on Ethics and Rules, reported that the following matter be placed in the Orders of
the Day for the next session:
The House Bill relative to special needs students (House, No. 4710).

Committee Discharged.

Ms. Murray, for the committee on Ways and Means, reported, asking to be discharged from further consideration of the
House Bill relative to patient safety (House, No. 4988),— and recommending that the same be referred to the
Senate committee on Ethics and Rules.

Under Senate Rule 36, the report was considered forthwith and accepted.
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PAPERS FROM THE HOUSE.

A Bill allowing unsigned circulars (House, No. 126,— on petition),— was read and, under Senate Rule 26, referred
to the commitiee on Ethics and Rules.

A Bill relative to sewer betierment assessments in the town of Richmond (House, No. 4753,— on petitien) [Local
approval received],— was read and, under Senate Rule 26, placed in the Orders of the Day for the next session.

There being no abjection, at one minute past one o’clock P.M., the Chair (Mr. Havern) declared a recess subject io the
calt of the Chair; and, at seventeen minutes past one o’clock P.M., the Senate reassembled, the President in the Chair.

The President, members, guests and employees then recited the pledge of aliegiance o the flag.

The Senator fromn Worcester, Hampden, Hampshire and Franklin, Mr. Brewer, offered the following prayer:

O God, we want this day of trust 1o be sacred. We want pur work to be done well. So we pray for clarity of mind, “to
think without confusien clearly”,... for integrity of purpose, “to act from honest motives purely”,... for compassionate
kearts, to love our fellowmen sincerely™,... for confident faith, *“to trust in God and heaven securely,” Amen.

Distinguished Guests.

There being no objection, the President introduced his guests, Messrs. Reginald Davis, Jefirey Goldian, Zachary
Hanoyan and Jack Minsky. The guests signed the guest book and withdrew from the Chamber.

Resolutions.

The following resolutions (having becn filed with the Clerk) were severally considered forthwith and adopted, as
fallows:—

Resolutions (filed by Mr. Joyce) “honoring Steven James Fradkin as the *Diemocrat of the Decade’ ™,
Resolutions (filed by Mr. Pacheco) “congratulating Brandon Poli upon his elevation to rank of Eagle Scout™; and
Resoluticns (filed by Mr. Pacheco) “congratulating Nicholas Poli npen his elevation to rank of Eagle Scout.”

Orders of the Day.

The Orders of the Day were considered, as follows:

Relative to the maintenance and repgirs of all city of Lynn owned buildings within the city of Lynn (Senate, No. 2562);
Relating to the bargainability of health insurance for part-time munieipat employees (printed as House, No. 438);
Relative to the charter of the town of Westborough (Hause, No. 4392);

Authorizing the town of Needham to construct and maintain 8 cemmon sewer through land acquired for conservation
purposes (House, No. 4767); and

Establishing the Cobasset Library Trust, Inc. (House, No. 4840);

Were severally read a second time and ordered to a third resding.

The Senate Bill regulating certain musical performances and the protection of performing groups {Senate, Ne. 2530)
(its title having been: changed by the committee on Bills in the Third Reading),— was read a third time and passed to
be engrossed.

Sent to the House for concurrence.

The Senate Bill relative to protecting against the displacement of current employees (printed as House, No, 457),—
was read a second time and, after remarks, was ordered to a third reading.

The Senate Bill further regulating the Essex Regional Retirement Sysiem (Senate, No. 2263) (jis title having been
changed by the committee on Bills in the Third Reading),— was read a third time.

Pending the question on passing the bill to be engrossed, Mr. McGee moved that the bill be amended by striking
ont section 2.

Alter debate, the amendment was adopted.

The bill (Senate, No. 2263, amended) was then passed to be engrossed.

Sent to the House for concurrence.

Addendum 74



The Senate Bilt establishing the Martha's Vineyard and Nantucket housing banks (Senate, No. 2555)— was
considered; the main question being on passing it to be engrossed.

The pending motion, previeusly moved by Mr. Tisel, to lay the matter on the table was considered; and it was
negatived.

Mvr, O'Leary requested that when a vote is taken on the question on passing the bill to be engrossed, it be taken
by a call of the yeas and the nays, and the motion prevailed.

Pending the main question on passing the bill to be engrossed, Mr. Joyce moved to lay the matter on the table
and, in accordance with the provisions of Senate Role 24, the consideration of the motion to lay on the table was
postponed, without question, until the next session,

The House Bill relative to HIV and Hepatitis € prevention (House, No. 4176, amended),— was read a third time.
After debate, and pending the question on passing the bill to be engrossed, Messrs. Tarr, Lees and Brown moved that
the bill be amended by adding the following section:—

“SECTION 17, Section 27 of chapter 94C of the General Laws, as amended by this act, shall not take effect uniil the
department of public health approves a pragram Ffor the collection and disposal of non-commercially generated, spent
hypodermic needles and lancets pursuant to section 27A of said chapter 94C."

The amendment was rejzcted.

Messrs. Tarr, Lees and Brown moved that the bill be amended in section 3, in proposed section 27, by adding the
following semtence:— “No licensed wholesaler druggist or phanmacist shall self to an individual, and no person shall
buy a hypadermic needle or syringe in a quantity greater than 10 without a prescription.”

The amendment was refected.

Mr. Lees moved to amend the bill by adding the following section:—

“SECTION 17. The department of public health shall provide a report to the general court on the program for the
collection and disposal of non-commercially generated, spent hypodermic needles and lancets pursuant to section 27A
of chapter 94C of the General Laws. The report shall be filed with the clerks of the senate and house of representatives
by July 20, 2006. The report shall include the proposed location of sharps collection centers, and the department shall
netify each city or town of the locations of propused collection centers in that city or town, The department shail also
make this list of proposed collection centers available online. Section 27 of said chapter 94C, as amended by this act,
shall take effect on September 18, 2006."

The amendment was adopted.

Messrs. Lees, Tarr and Brown moved that the bill be amended by adding the following section:—

“SECTION 17 . This act shall be submitted for acceptance to the registered voters of a city at a regular city election if
the city council thereof so votes, and of & town at an annual town election upon petition of 200 registered voters or of
20 per cent of the total number of registered voters, substantially in the form of the following question, which shall be
placed on the official ballot used for the election of officers at such city or town ¢lection:

‘Shall the city {or town) vote Lo accept the provisions of section 27 of chapter 94C of the General Laws, which
anthorizes pharmacies to setl hypodermic syringes or hypodermic ngedles io persons I8 or older without a
prescription??

YES.

NO.

If 2 majority of the votes in answer to this question is in the affirmative, then this act shall therevpon take full effect in
such city or town, but not otherwise.”

The amendment was rejected.

Mr. Lees moved that the bill be amended in section 3, in proposed section 274, in subsection {b), paragraph (1), clause
{iii}, by striking out the words *, senior centers™; and further, in said clause {iii), by inserting afier the words “health
offices” the following words:— *; provided thet sharps collection centers may be located at senior centers onty for the
purpose of disposing of medically necessary hypodermic needles.”

The amendment was adapted.

Messrs, Lees, Tarr and Brown moved that the bill ke amended by edding the following section:—

“SECTTON 17. This act shall cxpire on January I, 2008.”

The amendment was refected.

The question on passing the bill, as amended, 10 be engrossed was determined by a call of the yeas and nays, at five
minutes before three o'clock P.M, on motion of Mr. Lees, as follows, to wit (yeas 26 — nays B) [Yeas and Nays No.
287]:
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YEAS.
Augustus, Edward M., Jr. [Moore, Richard T.
Barrios, Jarrett T. [Morrissey, Michael W.
Berry, Fraderick B. |Muzray, Therese
Chandler, Harriette L. [Nuciforo, Andrea F., Jr,
[Fargo, Susan C. {O*Leary, Robert A.
[Hart, John A, Ir. |Resor, Pamela
[Havemn, Robert A. Spilka, Karen E.
Hehlen, Patricia D. [Tarr, Bruce E.
Joyce, Brian A. Tisei, Richard R.
[Knapik, Michael R. Toltman, Steven A
IMcGee, Thomas M, - [Tucker, Susan C.
[Menard, Joan M. Walsh, Marian
fMontigny, Mark C. [Wilkerzon, Dianne — 24.
INAY S,
Antonioni, Robert A. Creedon, Robert §., Ir.
[Baddour, Steven A. |Hedlued, Robert L.
[Brewer, Stephen M. |Lees, Brian P.
Bugniconti, Stephen J.  [Timilty, James E. — 8.
PAIRED.
YEAS. NAYS.

Cynthia Stone Creem _|Marc K. Pacheco (present)
Stanley C. Roscnberg (S;g:ng‘iﬂ?g'“m’s

ABSENT OR NOT VOTING.
Brown, Scott P.—1. |

The yeas and nays having been completed at three o’clock P.M., the bill was passed to be engrossed, In
concurrence, with the amendments.
Sent to the House for concurrence.

Matter Taken Out of the Notice Section of the Calendar.

There being ne obiection, the following matters were taken out of the Notice Section of the Calendar and considered as
follows:

The House Bill regulating reduction in rank far members of the fire department of the town of Swampscott (House, No.
41R84) (its titte having been chaaged by the commitiee on Bills in the Third Reading),— was read a third time and
passed to be engrossed, in concurrence.

The House Bill autharizing the town of Burlington to accept certain streets (House, No., 4486, amended),— was read a
third time and passed to he engressed, in concurrence.

Report of a Committee.

Mr, Buoniconti, for the committes on Ethics and Rules, reported that the fellowing maiter be placed in the Orders of
the Dray for the next session:

The Senate Bill designating certain bridges in the Commonwealth (Senate, No. 2559).

There being ne chjection, the rules were suspended, on motion of Ms, Menard, and the bill was read a second time,
ordered to a third reading, read a third time 2rd passed to be ¢éngrossed, in concurrence, A5 litle having been changed by
the committes on Bills in the Third Reading to read as follows: “An Act designating certain bridges.”.

PAPERS FROM THE HOUSE.

A Bill relative to the financial conditions in the Pentucket Regional School District (House, No. 4883, changed,— on
petition).

Addendum 76



There being no objection, the reles were suspended, on motion of Mr. Havern, and the bill was read 2 second time,
ondered to a third reading, read & third time and passed {o be engrossed, in concurrence, its title having been changed by
the committes on Bills in the Third Reading to read as follows: “An Act reguiating the financial conditions in the
Pentucket Regional School District™.

Bill Returned with Recommendation of Amerdment.

A message from His Excellency the Governor, returning with recornmendation of amendreient the engrossed Bill
further regulating the Cherry Vatley and Rochdale Water District, (see House, No. 1290, amended) [for message, see
House, No, 4928],— came from the House with amendment in the form approved by the committee on Bills in the
Third Reading, as follows:— “By striking ount all afier the enacting clause and inserting in place thereof the following:
Chapter 105 of the acts of 1996 is hereby amended by inserting after section 3 the following section;—

Section 3A_ The district, acting by and through its board of water commissioners, may enter into agreements with any
municipality, district, governmenital unit or any other form of govemmental body under section 4A of chapter 40 of the
General Laws or utility company for any purpose that is consistent with the purposes for which the district was
originally constituted, and which would further the interests of the inhabitants of the distmict. Al agreemenits must be
approved by a majority vote of the voters of the district present and voting at a district meeting; provided, that the
division of local services within the department of revenue must approve any actions taken by the district according to
this section.”

The message was read; and, under the provisions of Article LV] of the Amendments to the Constitution, the bill
was before the Senate subject to amendment and re-enactment.

The rules yere suspended, on motion of Mr, Augustus and the Governor’s amendiment was considered forthwith
and rejected, in concurrence.

Sent to the House for re-enactment,

Report of a Committee.

By Mr, Brewer, for the committee on Bills in the Third Reading, to whom was referred the amendment recomnrended
by the Governor to the engrossed Bill relative to the Purple Heart highway in Worcester County (see Senate, Ne. 1930}
[for message, see Seoate, No. 2567],— reported, that the amendment recommended by the Governor be
considered in the following form:

By striking out all after the enacting clause and inserting in place thercof the following text:—

“SECTION 1. Chapter 180 of the acts of 1941 is hereby amended by striking out all after the epacting clause and
inserting in place thereof the following text:—

State highway route 146 shall be designated and known as the Purple Heart Highway in recognition and honor of the
men and women wounded or killed in the line of their military duty, The department of highways shall erect and
maintain suitable markers bearing this designation. In addition, that portion of state highway route 146 between
interstate highway route 290 at Brosniban square in the city of Worcester and state highway route 146 intersection with
Boston road in the town of Sutton shall be named the Blackstone Valley Parkway. The department of highways shall
erect agd maintain suitable markers bearing this name.

SECTION 2. Hem 6033-9917 of section 2B of chapter 233 of the acts of 2000 is hercby amended by striking out the
words “provided further, that the section of state highway route 146 between interstate highway route 290 at Brosniban
square in Worcester and the state highway route 146 intersection with Boston road in Sutton shall be designated the
Blackstore Valley parkway;”.

The President stated that under the provisions of Article LV] of the Amendments to the Constitution, the bill was
befare the Senate subject to amendment and re-enactment.

After remarks, the repori was accepted.

Mr. Moore moved that the Senate adopt the amendment in the form recommended by the commitice on Bills in the
Third Reading, and the motion prevailed.

After remarks, the question an adoption of the amendment, as recommended, was determined by a call of the yeas and
neys at eight minutes past three o'cleck P.M., on motion of Mr. Lees, as follows to wit (yeas 36 — nays ) {Yeas and
MNays No, 288]:

YEAS.
[Antonioni, Robert A. [Buoniconti, Stephen J.
Augustus, Edward M., I, Chandler, Harrette L.
[Baddour, Steven A. iCreedon, Robert S., Ir.
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Barrios, Jarreit T. Fargo, Susan C.

Berry, Frederick E. Hart, John A, Jr.

[Brewer, Stephen M, Havemn, Robert A.

[Hedlund, Robert L. (O Leary, Robert A.

Tehlen, Patricia D, |Pacheco, Marc R.

Joyce, Brign A. Panagiotakos, Steven C.

[Knapik, Michael R. Resor, Pamela

eas, Brian P. Spilka, Karen E.

IMcGee, Thomas M. Tart, Bruce E.

Menard, Joan M. Timilly, James E.

Montigny, Mark C. Tisei, Richard R.

Moore, Richard T. Tolman, Steven A.

Mormissey, Michael W. [Tucker, Susan C.

[Murray, Therese [Walsh, Marian

INucifore, Andrea F., Jr, Wilkerson, Dianne — 36.
NAYS.

[Brown, Scott P, [Rosenberp, Stanley C. — 3.

(Creem, {Cynthia Stone |

The yeas and nays having been completed at thirteen minutes past twe o’clock P.M., the amendment was
adopted.
Sent to the House for its action.

Orders Adopted.

Mr. Montigny offered the following order, to wit:

Ordered, That notwithstanding the provisions of Joint Rule 10 the joint committee on Bonding, Capital Expenditures
and State Assets be granted until Friday, June 30, 2006, within which time to make its finaf report on current Senate
number 2508,

Under the rutes referred to the committees on Rules of the two branches, acting concurrently.

Subsequently, Mr. Buonicontl, for the sald committees, reported, that the order onght to be adopted.

The vules were suspended, on motion of Mr. Montgny, and the order was considered forthwith and adopted.
Sent to the House for concurrence, '

Mr. McGee offered the following order, to wit;

Ordered, That notwithstanding the provisions of Joint Rule 10 the commitiees on Children and Families and Labor and
Woarkforce Development, acting jointiy, be granted until Wednesday, June 28, 2006, within which time to make its
final report on current Senate number 2535,

Under the rules referred to the committees on Rules of the two branches, acting concorrently.

Subsequently, Mr. Buoniconti, for the sald committees, reported, that the order ought to be adopted.

The roles were suspended, on motion of Ms, Spilka, and the order was considered forthwith and adopted.

Sent to the House for concurrence, ‘

PAPERS PROM THE HOUSE.
Engrossed Bills.

The following engrossed bills (all of which originated in the House), having been certified by the Senate Clerk to be
rightly and truly prepared for final passage, were severally passed to be enacted and were signed by the President and
laid before the Governor for his epprobation, to wit:

Further regulating municipa! affordable housing trusts funds (see House, No. 4793);

Validating certain orders passed by the Barnstable town council (see House, No. 4627);

Establishing & sick leave bank for Michael Abdow, an employec of the Trial Court (see House, No, 4834); and
Establishing a sick leave bank for Debra A. Flagg, an employee of the Depariment of Mental Retardation (see House,
No. 4915).

Petitions were referred, in concurrenice, as foliows:
Petition (accompanied by bill, Honse, No. 5024) of Anthony Petruccelli and others relative to the appointment of
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officers for the supervision of elections in the cities and towns of the Conmumonwealth; and

Petition {sccompanied by bill, House, No. 5625) of Anthony Petruccelli and others for legislation to regulate the
sealing of ballots and voting lists in conducting elections;

Severally, under suspension of Joint Rule 12, to the committee on Election Laws.

Petition (gccompanied by bill, House, No. 5626) of James M., Murphy and Robert L. Hedlund that the State Retirement
Board be directed to grant creditable service to Daniel Condon for certain empicyment in the Congress of the United
States;

Under suspension of Joint Rule 12, io the committee on Public Service,

Reports of Committees.

By Mr. Buoniconti, for the committees on Rules of the two branches, acting concurrently, that Joint Rule 12 be
suspended on the Senate petition of Stanley C. Rosenberg and Denis E, Guyet fot legislation 10 establish appointed
positions of district clerk and district treasurer for the Bernardston fire and water diserict.

Senate Rule 36 was suspentded, on motion of Mr. Tisei, and the report was coosidered forthwith. Joint Rule 12
was suspended; and the petition (accompanied by bill) was referred to the committee on Municipalities and
Regional Government.

By Mr. Buoniconti, for the committees ¢n Rules of the two branches, acting concurrently, that foint Rule 12 be
suspended on the Senate petition of Robert A. O'Leary, Edward M. Augustus, Ir., Mark C. Montigny, Xevin G. Honan
and other members of the General Cowrt for legislation to require automatic external defibriltator devices in health
cluhs.

Senate Rule 36 was suspended, on niotion of Mr. Tisei, and the report was congidered forthwith, Joint Rule 12
was suspended; and the petition {accompanied by bill} was referred to the commitiee on Public Health,
Severally sent ta the House for concorrence.

Mr. Buoniconti, for the committee on Ethics and Rules, reporied that the following matter be placed in the Orders of
the Day for the next session:

The House Bill providing for the annual observance of Massachusetts History Day (House, Ne. 3465).

There being no objection, the rules were suspended, on maotion of Mr. Buoniconti, and the bifl was read a second time.
Pending the question on ordering the bili to a third reading, Mr. Moore moved that the bill be amended by
striking out all after the enacting clause and inserting in place thereof the text of Senate document numbered
2577; and by striking out the title and inserting In place thereof the following title: “An Act designating the
annual observance of Massachusetts History Day ard establishing a special commission on civic engagement and
learning.”

The amendment was sdopted.

The biil, as amended, was then ordered to a third reading, read a third time and passed to be engrossed, in
goncurrence, with the amendments.

Sent to the House for concurrence in the anzendments.

Order Adopted,

On motien of Mr. Montigny,—
Ordered, That when the Senate adjoumns taday, it adjoum to meet again tomorrow at eleven o’clock A.M., and that the
Clerk be directed to dispense with the printing of a calendar.

On further motion of Mr. Montigay, at twenty-three minutes past three o’clock F.M., the Senate adjourned to mect
again on the following day at eleven o'clock A M.
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1995 Bill Text MA S.B. 554

introduced, February 17, 1885

Reporter -
1995 Bill Text MA. S.B. 554

THE STATE OF MASSACHUSETTS BILL TEXT > MASSACHUSETTS 179TH GENERAL COURT ~ FIRST
ANNUAL SESSION > SENATE BILL 554

Synopsis

AN ACT TC PROVIDE FOR NEEDLE EXCHANGE.

Text

Be it enacted by the Senate and House of Representalives in General Court assembied, and by the authoriy of
the same, as follows: ’

SECTION 1. The Department of Public Health is hereby autharized to promulgate rules and regulations for the
implementation of programs for the exchange of needles within comamunities throughout the Commonweaith.

SECTION 2. Section 27 of Chapter 94C of the General Laws is hereby amended by inserting the following
subsection: - : .

(f} Notwithstanding any general or special laws to the contrary, needles and syrnges may be distributed,
exchanged or possessed as part of a program designed to prevent the transmission of communisable diseases
and any distribution, exchange or possession of said needles or syringes shall not be & crime.

SECTION 3. The Depattment of Public Health shall ensurs that individuals parficlpaling in needle exchange
programs have access to substance abuse treatment and health care. '

SECTION 4. This act shall take effect immediately upon passage.

History
THE COMMONWEALTH OF MASSACHUSETTS

IN THE YEAR ONE THOUSAND NINE HUNDRED AND NINETY-FIVE.

Sponsor(s)
Travaglin

Classification

Subject: LEGISLATIVE BODIES {91%); LEGISLATION (80%); HEALTH DEPARTMENTS (30%);
LEGISLATORS (80%) _

THE STATE OF MASEACHUSETTS BILL TEXT
Copyrighl ® 1995 LexisNexts. All dghts reserved.
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1997 Bill Text MA S.B. 517

Infroduced, January 1, 1897

Reporter
1997 Bill Text MA 2.8, 517

THE STATE OF MASSACHUSETTS BILL TEXT » MASSACHUSETTS 181ST GENERAL COURT — 1987
REGULAR SESSION > SENATE BILL 517

Synopsis

AN ACT RELATIVE TO INTRAVENOUS DRUG ABUSE IN THE GOMMONWEALTH.

Text

Be it enacted by the Senafe and House of Representatives in Generaf Court assembled, and by the authonly of
the same, as follows:

SECTION 1. Seciion 5 of Chapler 111E of the General Laws is hereby amended by Inserting after the fi rsl
sentence the following sentences: -

This comprehensive system shall be extended to include the treatment for all drug users meeting appropriate
eligtbility criteria established by the division. Threatment shall include aggressive outreach, counseling and
education on drug treatment options and the prevention of communicable diseases, detoxification services,
short ang long term rehabifitation, outpatient care, and speciafized youth. AIDS, and women's services. The
distribution of needles and syringes in accordanee with Section 27 of Chapter 94C shall rot be regarded as
treatment or as an adequate substitute for treatment. In addition to pregrams of the Department, treatment shall
be made avallable through comectional facilities, shelters, and all state agencies providing services to drug
dependent persons. Implementatlon of this program shall begin on July 1, 1957 and be completed by June 30,
2000.

'SECTION 2. The department of Public Health is hereby authorized to promulgate rules and regulations for the
implemeantation of programs for the exchange of needles within communities throughout the Commonwealth.

Section 27 of Chapter 94C of the Geperal Leaws is hereby amended by Inserting the foliowing subsection: -

{f) Notwithstanding any general or special law to the contrary, needles and synnges may be distributed,
exchanged or possessed as part of a program designed to prevent the trangmission of communicable diseases
and any distribution, exchange or possession of said needles or syringes shall not be a crime.

The Department of Public Health shall ensure that individuals participating tn needle exchange programs have
access o substance abuse trsatment and health care.

SECTION 3. This act shall take effect immediately upon bassage.

History
SENATE NO. 517

THE CCMMONWEALTH OF MASSACHUSETTS

IN THE YEAR ONE THOUSAND NINE HUNDRED AND NINETY-SEVEN.
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Sponsor(s)

Wilkerson

Classification

Subject: LEGISLATION (90%); LEGISLATORS (90%); LEGISLATIVE BODIES (90%), SUBSTANCE
ABUSE (80%) , '

THE STATE OF MASSACHUSETTS BILL TEXT
Copyrighl @ 1997 LexisMNexis. Al tighis rasenved,

End of Bocument
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1999 Bjill Text MA 8.B. 537

Introducad, January 6, 19298

Reportar
1954 Bill Texl MA S.8. 537

THE STATE OF MASSACHUSETTS BILL TEXT > MASSACHUSETTS 181ST GENERAL COURT — 1989
REGULAR SESSION > SENATE BiLL 537 ' '

Synopsis

" AN ACT RELATIVE TO INTRAVENOUS DRUG ABUSE IN THE COMMONWEALTH.

Text

Ba it enacted by the Senale and House of Repressntatives in General Court assembled, and by the authority of
the same, as folfows: ’

SECTION 1. Section 27 of Chapter 94C of he General Laws is hereby amendad by inserting ihe following
subsection: -

{f} Notwithstanding any general or special law to the contrary, needles and syinges may be distributed,
exchanged or possessed as part of a program designed to prevent the transmission of communicable diseases
and any distrfbution, exchange or possession of said needles or syringes shali not be a crime. The Depariment
of Public Health shall ensure that individuals participating in neadie axchangs programs have access to
substance abuse treatment and health care.” ' :

SECTION 2. Seclion & of Chapter 111E of the General Laws is hereby amended by inserting after the first
sentence the following sentences: - This comprehensive system shall be axtended to include the treatment for
all drug users meeling appropriaie eligiollity criteria established by the division. Treatment shall include
aggressive culreach, counseling and education on drug treatment oplicns and the prevention of communicable
diseases, detoxification seivices, short and long term rehabilitation, pulpatient care, and specialized youth,
AIDS, and women's services. The distribution of needies and syringes i accordance with Section 27 of
Chapter 94C shall not be regarded as treatment or as an adequate substitute for reatrnent. In addition to
programs of the Department, treatment shail be made avallable through comrectional faciliies, sheiters, and all
state agencies providing services to drug dependent persons. Implementation of this program shall begin on
July 1, 1998 and be completed by June 1, 2001.

SEC"I'ION 3. The Department of Public Health is hersby authorized to promulgate rules and regulations for the
jmplementation of programs for the exchange cof needies within communities throughout the Commonwealth.

SECTION 4. This act shall take effect immediately upon passage.
History
SENATE NO. 537

[SIMILAR MATTER FILED DURING PAST SESSION - SEE SENATE NO. 513 OF 1997-98.] BY MS. WILKERSON,
A PETITION (ACCOMPANIED BY BILL, SENATE, NO. 537) OF DIANNE WILKERSON, JAMES P. JAJUGA,
SUSAN C. FARGO AND OTHER MEMBERS OF THE GENERAL COURT FOR LEGISLATION RELATIVE TO
INTRAVENOUS DRUG ABUSE IN THE COMMONWEALTH AND THE IMPLEMENTATION OF A NEEDLE
EXCHANGE PROGRAM, HEALTH CARE, '
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THE COMMONWEALTH OF MASSACHUSETTS

(N THE YEAR ONE THOUSAND NINE HUNDRED AND NINETY-NINE.

Sponsor(s) |

Wilkerson

Classification

Subject; LEGISLATION (80%); DRUG POLICY (80%); PETITIONS (30%): LEGISLATORS (80%); LEGISLATIVE
BODIES (90%}; SUBSTANCE ABUSE (90%) -

Load-Date; February 23, 1899

THE STATE OF MASSACHUSETTS BILL TEXT
Copyright © 1939 LexisNexis, Al rights raserved.

End af Document
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2003 Bili Text MA S.B. 610

_Introduoed, January 1, 2003

T—leporter
2003 Bil Text MA 5.B. 610

THE STATE OF MASSACHUSETTS BIiLL TEXT - MASSACHUSETTS 183RD GENERAL COURT --2003 -
REGULAR SESSION > SENATE BILL 610

Synopsis

AN ACT REDUCING THE TRANSMISSION OF HIV AND HEPATITIS C IN THE COMMONWEALTH OF
MASSACHUSETTS. :

Text

Be it enacied by the Senate and House of Representatives in General Couri‘ assembled, and by the authorily of

the same, as foliows:

SECTION 1. Section 215 of chapter 111 of the General Laws, as most recently amended by section 128 of
chapter 38 of the Acts of 1995, is hereby repealed. Section 2. Chapter 94C of the General Laws is hereby
amended by striking out section 27(f), as most recently amended by section 142 of chapter 110 of the Acts of

1993, and by inserting in place therect, the following section:-

Section 27(f). The department of public health is hereby authorized to promulgate rufes and regulations for the
implementation regarding the exchange of needles for the purpose of preventing the fransmission of
communicable diseases. Distribution or possession of needles and syringes in accordance with this section

shall not be deemed in violation of this chapter.

Prior to implementing a needle exchange program in a municipality, the commissioner of public health shall
create a community advisory committes. Said commitiee shall consist of seven (7) residents of the municipality.
Five (5) shall be appointed by the chief executive officer of said municipality, and shall include one {1}
representative of the board of health and one (1) representative of the police depariment. The commissioner of
public heaith shall appoint the remaining two {2} members. The community advisory committee will have sixty
(60} days to solicit community input relating to implernentation of the needle exchange program, and shall
report its findings to the. commissioner of public health at the end of the sixty-clay period. No final decision on

the implementation of a needie exchange program shall be made before the end of this sixty-day period.

Section 3. Section 321 of chapter 94C of the General Laws, as appearing in the 1994 Cfficial Edition, is hereby

amanded by adding the following subsection:-

{d) The provisions of subsections (a) and (b) of this section shall not apply to persons possessing of distributing

needles and syringes pursuant to chapter 84C, section 27(f) of the General Laws.

Section 4. The advisory committee shall remain organized as an ad hot committee available to reconvene at
the calling of the commissioner of public health. Any vacancy in the membership of ihe advisory committes

shall be filled in accordance with section 2 of this act.

Section 5. The commissioner of public health, after 3 years of implemeniation of a needle exchange program,

shall reconvene the community advisory committes. The commissioner of public health shall commission, in
consultation with said community advisory commiitee an independent evaluation of the community's needle
exchange program. The evaluation shait include, but sha¥i not be limited to newly reported infections of

HIV/Hepatitis G due to IV drug use, increasefdecrease number of individuals in drug/alcohe!l treatment
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programs, increase/decrease in crime rates, increaseidecrease in drug related  aresis/crimes,
increase/decrease of reported drug use, increase/decrease of - discarded needles and drug paraphernalia
surrounding the needle exchange program site. The indépendent evaluation shall include solicitation of
community views and interviews with members of the community advisory committee.

Section 6. Evaluation results shall be mada available to the community advisory committee and the public no
later than 180 days after the commission of said independent evaluation. The commmissioner of public heafth
shall utilize the data of the independent evaluation to further modify and enhance the program's purpose of
protecting the public health by reducing the fransmission of HIV and hepatitis C. Copies of the independent
evaluation shall be filed with the Speaker of the House, President of the Senate, Sepate and House
Commiitegs on Ways and Means, the Joint Committee on Health Care and the Joint Committee on Public
Safety. : . :

History

SENATE NO. 610

BY MA. MOORE, A PETITION (ACCOMPANIED BY BILL, SENATE, NO. 610) OF RICHARD T. MOORE, MARK
C. MONTIGNY, GHRISTINE E. CANAVAN, DIANNE WILKERSON AND OTHER MEMBERS OF THE GENERAL
COURT FOR LEGISLATION TO REDUCE THE TRANSMISSION OF HIV AND HEPATITIS C IN THE
COMMONWEALTH BY MEANS OF NEEDLE EXCHANGE PROGRAMS. HEALTH CARE.

THE COMMONWEALTH OF MASSACHUSETTS

IN THE YEAR TWO THOUSAND AND THREE.

Sponsor(s)

Moore

Classification

Subject: AIDS & HIV (91%); HEPATITIS (90%); LEGISLATION (S0%); DRUG POLICY {90%); HEALTH
DEPARTMENTS (0%); LEGISLATORS (80%); INFECTIOUS DISEASE (30%); LEGISLATIVE BODIES (90%);
DISEASES & DISORDERS (90%); HEPATIT!S C {90%)

Load-Date: January 24, 2003

THE STATE OF MASSACHUSETTS BILL TEXT
Copytight © 2003 LexisNexis. Al rights reserved.

End of Doc ume'nt

Addendum 87



Cape Cod Commission DRI Decisions — Healtheare

1/6/2017
Deciglon Date Project Profect Number Taown Decision
7ol Cape Cod Hospital Expansion . TR91037 Bamnstable DRY Handship Exemplion
af3ohoos JMLCare Canter Eoaozy Falmanth DRI Exemption
161954 Falmouth Hospital Foundation Assisted Living TRolo2: " Falmeuth DR
Rekabilitztion Hospital of the Cape & stands (aka Spaulding
a/17{1094 Rehab3itation Hospitel) ) TRgaoz25 Szodwich DRL
104201054 Falmouth Hespital Addition for Ontpatient Care & Malernity TRO4013 Fatmputh DRE
Cape Cod Hospital Cancer Treatment Center & Ambulatery Day

10/17/1996 Surgery MODgEoB Bamnsiable DRI Hardship Exemption MOD
B/13/1398 Cape Cod Haapital Lohby Expapsion EXoBozg " Parmsteble DRI Exeraption
afzofenoy Cape Cod Healtheare, Ine. DADROLS Barmsiabls Dewlapment Agreement
10/23{ 2003 Falmouth Hoespital Pavilian Addition HDPEXo2032 Falmouth DRI Harsdship Exemption
1fzaf2003 Indspandents bMedical Arts(medical office space) : HDEX/CUgzozB Pasnstable . DRI Hardship Exemption
ifzale004 Lorg Pond (Fortaine) Medizal Center Expansion HDEXz0073 : Harwich DRI Hardehip Exempidon
9f2f2004 Cape Cod Hespital Patizat Bed Addition TRO4OO7 Bamstable DRI

" 3f1zf2006 Cape End Cate Campus HDEXos030 Provincetawn DRI Hardship Exemprion

) .+ DRIProfect of Community Benafit

Bf4f2om Mashpes Community Health Center HDEX11009 Mashpee (POCE) Hardship Exemption
8/zfanzz MP Reraissance (residential & memary tore} TRizooz  Brewster DRI
10/11fz2012 - Cape Cod Hospitel Addition HDEX12031 Bamstable DRI POCE Hardship Exemption
10f17/2013 Fulmouth Hospital ER Expansion HDEX3008 Falmouth DRI POCE Herdship Exemption
afe8fz01 Mayfiowes Place Expansion {residentia] & memory care) TRiz035 " Yarmouth DRI
yfaojzot4  Bridges at Mushpes (memory care & assisted Iiving) TRIO15 Mashpes DRI
3fa1j2016 Northbridge Mashpee (memory care & assisted living) TRisezs Mashpee DRI
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

BARNSTABLE, ss No. SJC-12224

AIDS SUPPORT GROUP OF CAPE COD, INC.,
PLAINTIFF — APPELLANT
V.

TOWN OF BARNSTBALE, BOARD OF HEALTH OF THE TOWN OF BARNSTABLE,
AND THOMAS MCKEAN , IN HIS OFFICIAL CAPACITY AS SIRECTOR OF PUBLIC
HEALTH OF THE TOWN OF BARNSTABLE,

DEFENDANTS — APPELLEES

AFFIDAVIT OF PAUL B. MacDONALD

1. My name is Paul B. MacDonald and I serve as the Chief of Police of the Town of
Barnstable.

2. I have been intimately involved in crafting responses to the opiate crisis as it has gravely
affected the Barnstable community.

3. Thave reviewed the Town’s “Response to the Brief of Amici Curiae” (“the Response™)
and the factual recitations therein.

4. 1 fully adopt as true the factual representations in the Response. They reflect both my
extensive personal knowledge of the facts as well as the information provided to me by
my staff based on their observations, which I believe to be true.

~th

Signed at Barnstable under the pains and penalties of perjury this 13™ day of January, 2017.

Paul D. MatDonald
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JDP QUARTERLY REPORT
10/01/2016 - 12/31/2016
BARNSTABLE POLICE DEPARTMENT

July T to Sept 30T Oct 1% to Dec 31 Jan 1% to March 31" April 1% to June 30°
FO1 due by Oct 167 FO2 due by Jan 6™ 03 due by April 16" FQ4 due by July 16"
Circle one: XCCIT Co-response X Innovative X MHFA
1. 19 # of operations/partners/stakeholder meetings held this quarter. Specifically, 3 CCIT

Meetings, 13 Street Outreach Team Meetings, 2 collaborative meeting with Barnstakle Police, Cape Cod
Hospital Emergency Room, and CCH Clinical Team.

2. 0 % of the Department’s officers have completed_ 8 hours of MH training (circle
specific type: MHFA, CIT, Overview, or other ) this quarter.

3 0 % of the Department’s dispatch have completed _ 8  hours of MH training (circle
specific type: MHFA, CIT, Overview, or other ) this quarter.

4, _39% % Cumulative amount of police and dispatch staff have received either: CIT or MHFA,

Overview, or Other (please circle) overall.

5. Agencies that make up regular membership for this JDP program include: {Please note any new partners)
X Local ESP
X Lacal Behavioral Health provider/s
X Local DMH site staff
X Court staff — Barnstable Police Prosecution
X Court staff — Probation
X Court staff — DA
___Peers
O Dys
X Shelter staff
O NAMI representative
X CBFS
__Veteran-Serving agency
X Other/s: Vinfen, Housing Assistance Corp., Cape Cod Hospital, Baybridge Clubhouse {Vinfen),
Department of Mental Health, Barnstable District Court Probation Department, Barnstable Police
Prosecution Unit, BPD Community Impact Unit, Duffy Health Org. New members include Hyannis Fire

Department, AIDS Support Group of CC & Islands, and Barnstable House of Correction.

6. How s your IDP's diversion data captured?
O CIT officers complete data entry form and gives to person who enters data
O All officers whao respond to MH calls complete data entry form for person whe enters data
X One person reviews all police reperts to identify calls & responses and enters data
OO0 Other:

7. Who completes data entry into the DMH statewide JDP database?
O Officer within Department
O Civilian within Department
O Clinician from partner agency
[0 Dataisn’t entered for this police department
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JDP QUARTERLY REPORT
10/01/2016 — 12/31/2016
BARNSTABLE POLICE DEPARTMENT

X Other: Officer within Department who is Community Impact Team member/CIT Officer

8. Have written policies and procedures been developed for this JDP program within the police department?
[ Yes, entitled:
X No

9. Have written policies and procedures been developed within partnering clinical agencies:
X Yes, entitled: Multi-Agency Release of Information Form signed by clients
O No

10. Does the program use any additional communication tools for the JOP membership (e.g., email
distribution list, website, or newsletter)?
X Yes: e-mail and monthly agenda, cell phones, and case conference meetings between Street
Qutreach Team and other agency members as appropriate.

11, Please provide a program event {diversion ar otherwise) that may be useful to share: The CIU again
collaborated with the Behavioral Health Provider Coalition of Cape Cod & the Islands to teach a second
MHFA class to Cape & Islands police officers on 11/04/2016.

Another significant event was a multi-agency meeting spearheaded by the Barnstable Police
Department/CIU and Cape Cod Healthcare Behavioral Health Team to address concerns related to the
treatment provided to mentally ill patients in the Cape Cod Hospital Emergency Room. Cape Cod
Healthcare Chief of Psychiatry Daria Hanson, MD and Behavioral Health Executive Director Debra Ciavola

organized the meeting and included emergency room doctors, social warkers, emergency room behavioral
health nurse practitiongrs, a DMH psychiatrist, and Vinfen.

During the workshop, Barnstable Palice persannel provided handouts and training on_ the protective
custody law as it pertains to intoxicated persons and, alternatively, persons incapacitated by drugs.

Additionally, we discussed Section 12 applications by members of the police department, particularly the
CiL.

Our relationship with CCH, through Dr. Hansen and Debra Ciavola, has greatly improved. At the workshop,
it became clear that ER personnel have not been notifying the Behavioral Health team of those patients

admitted to the ER pursuant to a police Section 12 application. As a result, the Behavioral Health team has
not seen or treated many of these individuais.

This remains a fluid and evolving situation. However, the Behavioral Health team and the CIU agreed to
trv to meet monthly to review the most significant mental health cases brought by police to the
emergency room to improve outcomes for all parties/agencies involved.
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JPD QUARTERLY NARRATIVE REPORT FOR 10/01/2016 — 12/31/2016
BARNSTABLE POLICE DEPARTMENT

During the last quarter of the grant period the Bamnstable Police Department Community Impact
Unit (“CIU”) successfully achieved the following deliverables with respect to the DMH
Innovative Jail Diversion grant:

Community Impact Unit

¢ Clinician Charlene Poliquin has continued working with CIU and Barnstable Police and
has participated in the monthly CCIT meetings and several other multi-agency meetings.

o Officer Sturgis worked weekly with a recovery coach from Gosnold’s Opiate Overdose
Program. Officer Sturgis and the recovery coach conducted outreach to individuals who
recently overdosed on heroin or other opioids and offered them detox treatment and
support services. Over 12 such visiis were conducted during the last quarter.

¢ The CIU continued to coordinate and facilitate monthly CCIT meetings. Recent new
members include the AIDS Support Group of Cape Cod & the [slands, the Hyannis Fire
Department, and the Bamstable County House of Correction.

s  Weekly Street Outreach Team meetings were held to identify and attempt to engage those
most vulnerable individuals in crisis in the target population.

Qutreach Efforts

The Street Qutreach Team comprised of representatives from the CIU, Vinfen, Duffy Health
Organization, Housing Assistance Corporation, and the AIDS Suppert Group of Cape Cod
(Needle Exchange Program), continues to meet weekly. The team coordinates efforts on a daily
basis to offer and provide services and support to those homeless persons in crisis.

Community Crisis Intervention Team

The Barnstable CCIT continues to meet monthly to discuss interagency issues and to triage those
individuals in crisis having the most police interaction. The CCIT includes representatives from
the Barnstable Police CIU and Prosecution Division, Barnstable District Court Probation
Department, Department of Mental Health, Vinfen, Duffy Health Organization, Housing
Assistance Corporation, Cape Cod Hospital, Baybridge Clubhouse, AIDS Support Group of CC
& Islands, Hyannis Fire Department, and the Barnstable House of Correction.
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The CCIT works diligently to pravide appropriate services to individuals in crisis and has made a
significant impact on the target population by coordinating housing, mental health services,
substance abuse treatment, specific and appropriate terms of probation, case management, and
jail diversion.

Jail Diversion Program

During the last quarter the CIU responded to approximately 330 calls for service involving the
chronically homeless, individuals suffering from mental illness, and individuals battling
substance abuse. The CIU was directly involved in jail diversion efforts including but not limited
to:

¢ 13 criminal arrests

e 3 persons diverted from criminal arrest and placed into protective custody

e 3 Section 12 applications for involuntary committals for mental health evaluations

e 1 Section 35 applications for involuntary committal for substance abuse detox treatment

e 19 referrals to other state, social, and support agencies

o 19 meetings, including monthly CCIT and case conferences and Street Outreach Team
Meetings

¢ 61 persons diverted from eriminal arrest and advised on-scene and/or community
outreach efforts by the CIU

» 13 people transported to the hospital

» 63 referrals to other agencies and/or follow-ups

These are estimated numbers based on a search of Barnstable Police in-house records and
manual review of calls for service.

Mental Health First Aid

Between 10/01/2016 — 12/31/2016 the CIU collaborated with the Behavioral Health Provider
Coalition of Cape Cod and the Islands (“BHPCC”} and conducted a second MHFA First
Responder course to 14 police officers across the Cape.

On 10/11/2016 Lieutenant Governor Karen Polito visited with the Bamstable Town Manager,
Town Council, and other local and state ieaders regarding the large homeless population in
downtown Hyannis. At this meeting, Sgt Jennifer Ellis of the Bamstable Police CIU presented an
overview of the collaborative outreach efforts between local and state agencies and the efforts of
the Community Crisis Intervention Team to engage, treat, and support these individuals.

On 11/16/2016 a multi-agency meeting including NAMI, the CIU and Barnstable Police, Cape
Cod Hospital Emergency Room and Behavioral Health staff, Vinfen, and the Department of
Mental Health met to discuss issues related to patients who are admitted into the Emergency
Room for mental health evaluations pursuant to a Section 12 application by Barnstable Police.
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During the workshop, the Barnstable Police presented handouts and discussed the Protective
Custody Law as it pertains to intoxicated persons and, alternatively, as it pertains to persons
incapacitated by drugs AND how the law impacts police response to persons in the Emergency
Room who are intoxicated or incapacitated by drugs.

The Barnstable Police also presented handouts and discussed persons who are brought into the
Emergency Room for a Section 12 application by Bamstable Police. Several cases with
unsatisfactory outcomes were reviewed.. However, ER physicians noted that in the big picture,
the majority of those cases are successful.

It became clear that the ER is not always advising the CCH Behavioral Health staff of patients in
need of a mental health evaluation. Chief of Psychiatry Dr. Daria Hanson and Behavioral Health
Executive Director Debra Ciavola made it clear that they want to be advised of every patient in
need of a mental health evaluation that comes into the Emergency Room.

Upcoming Events

NAMI of Cape Cod and Islands, in collaboration with the Taunton CCIT, is hosting Community
Cnrisis Intervention Team training in Hyannis at the end of January. Through the DMH grant, the
Barnstable Police Department will send 3 officers to this training, Additionally, Sgt Jennifer Ellis
will assist in presenting several sections of the training.

The CIUJ has been asked to teach the MHFA First Responder Course to the Cape Cod Regional
SWAT Team in February.

The CIU has posted a position within the Barnstable Police Department for an additional officer
on the unit.
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