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1 

STATEMENTS OF INTEREST1  

Amici curiae the Massachusetts Association of School Superintendents 

(M.A.S.S.) is a non-profit corporation organized for the purposes of improving all 

phases of public education in Massachusetts and representing the interests of 

hundreds of superintendents and assistant superintendents.  

INTRODUCTION 

As the District Court correctly ruled, Plaintiff-Appellants in this case set 

forth insufficient allegations to state a claim for a violation of the right to direct the 

upbringing of their children under the Fourteenth Amendment to the United States 

Constitution. Amici agree with the District Court’s ruling that the First Amended 

Complaint failed to raise plausible allegations and provide additional support for 

that conclusion, including an Iqbal analysis.   

Amici also believe the conduct of Defendants-Appellants at issue in this case 

is squarely within the purview of educators and other school personnel to create an 

effective learning environment.  Like other states, Massachusetts strives to create 

positive school climates to support student learning and growth.  Trusting 

relationships between teachers, educators, and students are foundational to positive 

 

1
  This brief has been filed with the consent of all parties pursuant to F.R. App. 

P. 29(a)(2).  No counsel for a party authored any portion of this brief, and no other 

party or other person or entity, except amicus and its counsel, made any monetary 

contribution toward the preparation or submission of this brief.  See F.R. App. P. 

29(a)(4)(E). 
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school climate. Research overwhelmingly demonstrates that positive school 

climate contributes to better academic and individual wellbeing outcomes for all 

students.   

ARGUMENT 

I. PLAINTIFFS’ ALLEGATIONS DO NOT MEET THE IQBAL 

STANDARD OF PLAUSIBILITY AND OTHERWISE REVEAL 

THEIR CASE AS SIMPLY AN OBJECTION TO THE 

SCHOOL’S APPROACH TO ESTABLISHING A SUPPORTIVE 

LEARNING ENVIRONMENT. 

 

 The two chief assertions in the First Amended Complaint (“FAC”)—that the 

school engaged in medical treatment and that the school counselor’s conversations 

with B.F. implied parental unfitness—are too conclusory, factually unsupported, 

and conjectural to “state [any] claim to relief that is plausible on its face.” Frith v. 

Whole Foods Mkt., Inc., 38 F.4th 263, 270 (1st Cir. 2022) (quoting Grajales v. P.R. 

Ports Auth., 682 F.3d 40, 44 (1st Cir. 2012)); Shay v. Walters, 702 F.3d 76, 82 (1st 

Cir. 2012); see Argument § I.A (discussing legal standard).  The remaining 

allegations in the FAC do not rise to the level of a colorable constitutional claim. 

The Plaintiffs’ conclusory allegations in the FAC fall into two buckets. First, 

Plaintiffs allege that Defendants undertook medical or mental health treatment with 

respect to their children B.F. and G.F. without parental consent. Notwithstanding 

Plaintiffs’ relentless invocation of their mantra that the school engaged in a 

medical treatment known as “social transition,” there is not a single underlying fact 
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that would tend to show that the school’s acquiescence to B.F.’s request to respect 

her choice of name and pronoun was anything other than just that. The district 

court correctly concluded that the FAC is devoid of any underlying factual 

predicates establishing that school personnel undertook any type of medical or 

mental health treatment with respect to B.F. or G.F. See Order Granting Mot. to 

Dismiss, pp. 9-10, Pl. Add., pp. 9-10.  In the second bucket, the FAC alleges that 

the school counselor overreached and made statements about additional counseling 

for B.F. that disparaged B.F.’s parents and implied their unfitness, thereby 

undermining their familial integrity. Although the district court did not undertake a 

plausibility review of these allegations, this Court should do so. These asserted 

facts just as likely reveal the counselor’s concern for B.F.’s health and welfare 

rather than the nefarious motives ascribed by Plaintiffs. See Argument, §I.B. 

(discussing allegations).  

A. The Legal Standard for the Sufficiency of Allegations 

A complaint will survive a motion to dismiss when it alleges “enough 

factual detail to make the asserted claim ‘plausible on its face.’” Falmouth Sch. 

Dep’t v. Doe on behalf of Doe, 44 F.4th 23, 46 (1st Cir. 2022) (quoting Cardigan 

Mtn. Sch. v. N.H. Ins. Co., 787 F.3d 82, 84 (1st Cir. 2015)).  “A claim is plausible 

when the factual content adumbrated in the complaint permits a reasonable 

inference that the defendant is liable.” Alston v. Spiegel, 988 F.3d 564, 571 (1st 
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Cir. 2021) (citing Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)). This Court has 

explained that “assessing plausibility is a ‘context-specific task that requires the 

reviewing court to draw on its judicial experience and common sense.’” Whole 

Foods, 38 F.4th at 270 (quoting Rodriguez-Reyes v. Molina Rodriguez, 711 F.3d 

49, 53 (1st Cir. 2013)). Claims “cannot be wholly conclusory to survive a motion 

to dismiss,” id. at 274, and “an inquiring court need not give weight to bare 

conclusions, unembellished by pertinent facts,” Shay, 702 F.3d at 83. A complaint 

should be dismissed “[i]f the factual allegations . . . stripped of conclusory legal 

allegations, raise no ‘more than a sheer possibility that a defendant has acted 

unlawfully.’” Whole Foods, 38 F.4th at 270 (quoting Rodriguez-Reyes, 711 F.3d at 

53). The “allegations must be ‘enough to raise a right to relief above the 

speculative level,’” such that they are “beyond the realm of pure conjecture, that is, 

‘across the line from conceivable to plausible.’” Id. at 270, 274 (quoting Ocasio-

Hernandez v. Fortuno-Burset, 640 F.3d 1, 8-9 (1st Cir. 2011)). 

 Finally, facts that “support an ‘obvious alternative explanation,’” even when 

considered in the light most favorable to Plaintiffs, “do not take [Plaintiffs’] claims 

across the plausibility threshold.” Id. at 274-75 (affirming dismissal of a complaint 

where “[c]ommon sense suggested” an alternative explanation and plaintiffs “did 

not plead[] any factual allegations pointing . . . away from the ‘obvious alternative 

explanation’” identified by the court); see Alston, 988 F.3d at 571 (“Where a 
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complaint pleads facts that are merely consistent with a defendant’s liability, it 

stops short of the line between possibility and plausibility . . . .” (quoting Iqbal, 

556 U.S. at 678)). 

B. An Examination of the Allegations Reveals a Lack of Specific Facts 

to Support the Sweeping Conclusory Statements that Pervade the 

Complaint 

 

1. Medical or mental health treatment. 

 Plaintiffs have tethered virtually the entirety of the FAC to their conclusory 

assertion that Defendants have engaged in medical or mental health treatment of 

B.F. and G.F.—which Plaintiff’s label “social transitioning”—without telling, or 

obtaining the consent of, their parents. Plaintiffs’ references to “social transition” 

or “mental health treatment” are woven into virtually every allegation in the FAC.2  

 

2
  See, e.g., FAC ⁋ 43, App. p. 23 (“By engaging in ‘social transitioning’ with 

children, as provided in the Protocol, Defendants are ‘implementing a psychosocial 

treatment’”); FAC ⁋ 44, App. p. 23 (“Defendants know or should have known that 

under Massachusetts law, parents must consent to medical treatment, including 

mental health treatment”); FAC ⁋ 45, App. p. 23 (“Defendants are . . . deliberately 

concealing from Plaintiffs that their minor children are receiving mental health 

care. i.e., socially transitioning to a discordant gender identity, at school”); FAC ⁋ 

46, App. p. 24 (noting “gender-affirming social transitioning, i.e., mental health 

treatment”); FAC ⁋ 74, App. pp. 29-30 (noting “gender-affirming social transition 

(mental health treatment)”); FAC ⁋ 78, App. pp. 30-31 (referring to “facilitat[ing] 

[G.F.’s] gender-affirming social transitioning, i.e., offering mental health 

treatment”); FAC ⁋ 84, App. p. 32 (Staff directed “to deliberately and intentionally 

deceive Plaintiffs [] by actively concealing the fact that school staff were engaging 

in gender-affirming social transitioning (mental health treatment)”); FAC ⁋ 86, 

App. p. 33 (Defendant Foley referred B.F. to Defendant Funke for “private 

meetings and conversations to promote and facilitate B.F.’s gender-affirming 

social transitioning (mental health treatment)”); FAC ⁋ 109, App. p. 38 (Protocol 
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Plaintiffs effectively concede the absence of any medical treatment here by 

pleading that social transition is a treatment of gender dysphoria, but without 

alleging that B.F. or G.F. have received such a diagnosis. See FAC ⁋ 42, App. pp. 

22-23 (stating that “Defendants have known or have reason to know that ‘social 

transitioning,’ including assertion of alternate names and pronouns, is recognized 

as a medical/mental health treatment for children with gender dysphoria” and 

repeating that same assertion twice more in that same paragraph). Gender 

dysphoria is, in fact, a diagnosis classified in the Diagnostic and Statistical Manual 

of Mental Disorders, Fifth Edition, of the American Psychiatric Association.  

Plaintiffs’ conclusory statements that the school undertook a mental health 

treatment and deceived the parents must fall on the failure to plead any facts about 

the requisite diagnosis.   

Plaintiffs’ allegations are insufficient even if they are not held to that 

concession. There are no facts pleaded that “common sense” and “judicial 

experience,” Whole Foods, 38 F.4th at 270, would normally expect for the 

provision of medical or mental health treatment, such as an assessment and 

 

granted “children of any age the power to determine whether their parents will be 

informed about the child’s gender-affirming social transitioning (mental health 

treatment)”); FAC ⁋ 159, App. p. 50 (noting “decision-making related to children’s 

assertion of a discordant gender identity and request to socially transition, a 

recognized mental health treatment”); see also FAC ⁋⁋ 168, 169, 172, 173, 175, 

179, 192, 193, 197, 198, 201, 202, 204, 208, 212, 228, 229, 232, 233, 235, 239, 

240; App. pp. 52-88. 
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examination, diagnosis, treatment plan, or any other indicia of medical treatment, 

see also Lebron v. Nat’l Union Fire Ins. Co., 849 Fed. App. 484, 487 (5th Cir. 

2021) (“The term ‘medical treatment’ is unambiguous and has a generally accepted 

meaning . . . ‘covering all the steps taken to affect a cure of an injury or disease; 

including examination and diagnosis as well as application of remedies.’” (quoting 

Black’s Law Dictionary 1502 (6th ed. 1990))). The Plaintiffs do not allege, nor 

could they, that merely talking to a student constitutes mental health treatment.  

To be sure, there are medical standards of care for the treatment of gender 

dysphoria that may include taking steps to live consistent with one’s gender 

identity, such as adopting a new name or pronoun. E. Coleman, et al., Standards of 

Care for the Health of Transgender and Gender Diverse People, Version 8, 23 

Int’l J. of Transgender Health, S1 (2022).  However, Plaintiffs’ assertion that the 

school engaged in medical or mental health treatment is based on an illogical leap.3 

First, the FAC alleges that B.F. sent an email to some school personnel with an 

“announcement that [the student is] genderqueer” and requesting that staff address 

the student with a different name and pronoun. See FAC ⁋ 81, App. pp. 31-32. 

Second, the FAC alleges that, in response to the student’s request, school personnel 

complied. Third, the FAC then baldly concludes that the school’s compliance with 

 

3  This logical fallacy is known as affirming the consequent. Just because the 

room is dark does not necessarily mean the lamp is broken. 
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a student request for respect is necessarily medical treatment. It does not follow, 

however, that the school’s acquiescence to B.F.’s request gives rise, without 

anything more, to a reasonable inference that such a decision constitutes medical or 

mental health treatment. A plan for a healthy eating and exercise program, for 

example, certainly can be part of a medical treatment plan for certain medical 

diagnoses. But a gym teacher’s affirmative response to a student’s request for help 

in eating better and exercising more cannot by itself engage the school in medical 

care. As the district court aptly pointed out, the school’s response to B.F.’s request 

had no “clinical significance when there is no treatment plan or diagnosis in 

place.” See Order p. 9, Pl.’s Add. p. 9.  Plaintiffs’ repetition of their mantra—

“gender-affirming social transition, i.e., mental health treatment”— does not cure 

the lack of any sufficient factual predicates for that mantra. See Azza v. Grp. 

Voyagers, Inc., No. 16-11981-GAO, 2018 U.S. Dist. LEXIS 50084, at *3-4 (D. 

Mass. 2018) (dismissing complaint where a “lack of specific factual allegations to 

support the general conclusory allegations pervade[d] the complaint”); Cook & Co. 

Ins. Servs. v. Volunteer Firemen’s Ins. Servs., 657 Fed. App. 1, at *2 (1st Cir. 

2016) (affirming dismissal where “complaint [was] long on conclusory legal 

allegations, but [was] conspicuously short of the type of factual allegations [] 

needed to state a plausible claim”).  
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2. Counselor conversations with the student. 

 Plaintiffs also allege that statements from the school counselor to B.F. 

implied that B.F.’s parents could not be trusted to provide for B.F.’s health and 

safety and undermined the parent-child relationship. The allegations regarding the 

counselor also do not meet minimum pleading standards. Briefly summarized, the 

FAC alleges that: the counselor “told B.F. that she was worried about B.F. based 

on a [prior] conversation.” See FAC ⁋ 119, App. p. 41; ⁋ 120, App. p. 41 (she 

“wanted B.F. to speak to another counselor” because she didn’t think they had 

enough time together to keep B.F. “‘safe’”); FAC ⁋ 121, App. p. 41 (she did not 

contact B.F.’s parents); FAC ⁋ 122, App. p. 41 (she “questioned whether B.F. was 

as comfortable discussing issues with” a counselor chosen by the parents); FAC ⁋ 

123, App. p. 41 (her question about B.F.’s comfort level “sent a message [that 

B.F.’s] . . . parents’ choice might not be in her best interest”; FAC ⁋ 124, App. p. 

41 (she said B.F. “needed to get help and support”); FAC ⁋ 125, App. p. 42 (she 

“continued to question” whether counselor chosen by parents was providing B.F. 

“adequate care” and said she was “‘behind’ B.F.”). 

The FAC then makes conclusory characterizations about B.F.’s interactions 

with the school counselor. See FAC ⁋ 120, App. p. 41 (“signaling to B.F. that 

[B.F.’s] parents were not ‘safe’”); FAC ⁋ 121, App. p. 41 (“implying that B.F.’s 

parents were ‘unsafe’”); FAC ⁋ 123, App. p. 41 (“sending a message to B.F. that 
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[B.F.’s] parents’ choice might not be in her best interest”); FAC ⁋ 124, App. p. 41 

(“sending the message to B.F. that [B.F.’s] parents could not be trusted to provide 

help and support”); FAC ⁋ 125, App. p. 42 (“sending the message that B.F. needed 

further or different care than was being offered by [B.F.’s] parents”). 

 The allegations fail here because the statements of the school counselor 

support an “obvious alternative explanation” to that which Plaintiffs imply in their 

claims. See Whole Foods, 38 F.4th at 274-75. The school counselor’s statements 

are no more likely to reflect the nefarious motives ascribed by Plaintiffs than they 

are to alternatively reflect standard good practice when a student expresses 

vulnerability: checking in, expressing concern, asking about resources available to 

the student, and offering support. Plaintiffs have failed to plead any factual 

allegations pointing away from this alternative. Id.; see also Foisie v. Worcester 

Polytechnic Inst., 967 F.3d 27, 52 (1st Cir. 2020) (“[T]he plausibility standard is 

not satisfied when allegations of misconduct are equally consistent with some 

innocent explanation.”). 

3. What remains of the FAC. 

  Stripped of the allegations discussed above, the FAC, though voluminous 

and often dramatic, does not go beyond a simple objection to the school’s decided 

approach to the instruction of students, to comply with state law, and to establish a 

supportive learning environment where all students can succeed. The FAC 
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otherwise alleges disagreement with methods of instruction (e.g., biographical 

videos in which students state their pronouns, see FAC ⁋ 47, App. p. 24); 

objections to statements by teachers (e.g., that the librarian told students not to use 

the term “boys” and “girls,” see FAC ⁋ 54, App. pp. 25-26); an instruction to 

school staff to maintain the privacy of B.F.’s preferred name and pronoun because 

B.F. was “still in the process of telling [B.F.’s] parents” (see FAC ⁋ 83, App. p. 

32); statements made at school committee meetings, which do not bear on the 

school’s interactions with students (see FAC ⁋⁋ 134-149, App. pp. 44-48); and 

even the inflammatory conclusion unsupported by any facts that Defendant Funke 

attempted to “groom” B.F. (see FAC ⁋ 117, App. p. 40).4 The District Court 

properly concluded that these facts, and Plaintiffs’ opposition to or discomfort with 

the school’s decisions, involved matters within the discretion and control of 

schools and do not rise to the level required to show unconstitutional interference 

with parental rights, nor do such facts shock the conscious, as the district court also 

properly concluded. 

  

 

4  Plaintiffs do not define or explain what they mean by the provocative label 

“groom” in this context when it has a clear historical association with accusations 

of child sexual abuse by gay men. See Gianfrancesco v. Town of Wrentham, 712 

F.3d 634, 639 (1st Cir. 2017) (“[A]ccusatory adverbs like ‘wrongfully,’ 

‘deliberately’, and’ selectively’ cannot carry a factually inadequate complaint 

across the pleading threshold.”). 

Case: 23-1069     Document: 00118024941     Page: 20      Date Filed: 06/27/2023      Entry ID: 6576491



 

12 

II. IN REVIEWING THE COMPLAINT, THE COURT MUST BE  

COGNIZANT THAT THE SCHOOL’S SUPPORT FOR 

STUDENT RELATIONSHIPS WITH TRUSTED EDUCATORS 

IS A HALLMARK OF SCHOOLS PROMOTING “POSITIVE 

SCHOOL CLIMATE” AND IS WIDELY SEEN AS ESSENTIAL 

TO EDUCATIONAL SUCCESS FOR ALL STUDENTS. 

 

The FAC sets forth a variety of allegations related to the educational 

environment and how teachers and other staff interacted with B.F. and G.F.  In 

fact, superintendents and school administration, teachers, and staff seek to ensure 

that students are safe, supported, protected, and can learn what they need to 

succeed.  Schools center students.  They talk with students who reach out to them 

and they seek never to convey an unwillingness to engage with students and their 

concerns.  This is, of course, a matter of decency and respect to the students and 

their families; it is also central to the educational mission. Amici know how 

bounded, caring, respectful relationships between students and teachers and other 

educators are fundamental to positive school environments and benefit students 

academically, socially, and emotionally. Parents and schools are natural partners in 

supporting young people at school. However, as much as parents have rights to be 

involved in their child’s education, that is different from rigid requirements to 

disclose to parents matters about which the student is not yet ready to discuss at 

home, thereby requiring educators to trench on the learning environment. Such a 

requirement would also be difficult to cabin, and would likely eviscerate the 
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student’s sense of belonging at school, thus cutting at the heart of positive school 

climate efforts and the success that follows.  

A. Positive School Climate Is An Established Educational Practice. 

School climate is how members of the school community experience 

relationships and the necessary “conditions for learning,” including practices that 

“support physical and emotional safety, connection and support, and engagement.”  

Quick Guide on Making School Climate Improvements, National Center on Safe 

Supportive Learning Environments 1 (2d ed. 2018), 

https://safesupportivelearning.ed.gov/sites/default/files/SCIRP/NCSSLE_SCIRP_

QuickGuide508%20gdc.pdf.  More than a century ago, an educational leader first 

wrote about the benefits of a “sunny [school] climate” for student learning where 

teachers must model virtue and learning and also express “a sincere desire to get 

the pupil’s viewpoint, to appreciate his problems, to get into his life, and to help 

him to help himself.”  Arthur Cecil Perry, The Management of a City School 261 

(Macmillan, 1908); Jonathan Cohen, et al., School climate: Research, Policy, 

Practice, and Teacher Education, 111 Teachers College Record 180, 181-83 

(2009) (explaining that “[e]ducators have recognized the importance of school 

climate for 100 years”).  Researchers use “school climate” and “positive school 

climate” to address policies affecting the school environment, as discussed in 

research cited herein.   
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The U.S. Department of Education’s (“Department”) National Center on 

Safe Supportive Learning Environments (“Center”) considers school climate to be 

“a broad, multifaceted concept” that “is the product of a school’s attention to 

fostering safety; promoting a supportive academic, disciplinary, and physical 

environment; and encouraging and maintaining respectful, trusting, and caring 

relationships throughout the school community no matter the setting—from Pre-

K/Elementary School to higher education.”  School Climate Improvement, National 

Center on Safe Supportive Learning Environments, 

https://safesupportivelearning.ed.gov/school-climate-improvement (last visited 

June 26, 2023).  More specifically, through its Safe and Supportive School Model, 

the Center identifies the following elements that build a positive school climate: 

(1) “engagement” in the sense of trusting relationships between students, between 

students, teachers, and other educators, and with families and community; (2) 

emotional and physical “safety,” including safety from violence, bullying, 

harassment, and substance use; and (3) “environment” with attention to physical 

and mental health inside and outside the physical building, and a clear, fair 

disciplinary policy. Id. As the Department put it in 2019, a positive school climate 

“characterizes a school that effectively attends to all the social, emotional, and 

academic support needs of its students” and “enables students and staff to realize 

high behavioral and academic standards.”  U.S. Dep’t of Educ. Off. of Elementary 
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and Secondary Educ., A Parent and Educator Guide to School Climate Resources, 

at 2 (April 10, 2019); see also U.S. Dep’t of Educ., Guiding Principles for 

Creating Safe, Inclusive, Supportive, and Fair School Climates, at 3-4 (March 

2023) (“guiding principles” include cultivating “a sense of belonging” in a “safe, 

welcoming and inclusive school environment; and “supporting the social, 

emotional, physical, and mental health needs of all students through evidence-

based strategies”).   

Professional education associations underscore the importance of creating 

positive school climate for all students as a foundational responsibility in order to 

support the learning and well-being of every child. Attention to school climate 

from all levels of school administration is crucial both for learning, and to manage 

district and individual liability in matters involving students’ mental health 

concerns and possible experiences of bullying, harassment, and violence in the 

school environment.   

The National Association of School Boards, for example, notes a 

“relationship-oriented school climate” in which “schools are safe, welcoming and 

respectful to all” and “focus[ed] on the total child,” thereby allowing students to 

“develop the skills . . . to succeed in an ever-changing environment.” Joetta Sack-

Min, Elements of Successful Schools, Nat’l Sch. Boards Ass’n (April 1, 2018), 

https://www.nsba.org/ASBJ/Past-Issues/april/elements-successful-schools.  This 
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approach requires a “commitment to equity and access” so that students can have 

their needs met for “high-quality services and supports” and can engage in 

learning, including those students who are LGBTQ, of color, religious minorities, 

English language learners, or students with disabilities.  Id.; see, e.g., Linda 

Darling-Hammond & Jennifer DePaoli, Why School Climate Matters and What 

Can Be Done to Improve It, 20 The State Educ. Standard: J. of the Nat’l Ass’n of 

State Boards of Educ. 7, 7 (May 2020) (“educators’ abilities to forge strong 

relationships with students lie at the heart of strong schools” and “stable, caring 

relationships are front and center in every school building that exemplifies positive 

climate”); National Association of Secondary School Principals Position on Safe 

Schools: Guiding Principles, https://www.nassp.org/top-issues-in-

education/position-statements/safe-schools/ (last visited June 26, 2023) 

(professional educator standards “promote a school community that is inclusive, 

caring, supportive and promote[s] the academic success and wellbeing of every 

student” and “[t]rusting relationships in school are the most effective means of 

ensuring school safety”); Sean Slade, The Human Side in Developing a Positive 

School Climate, Nat’l Ass’n of Elementary Sch. Principals (Feb. 15, 2023), 

https://naesp.org/blog/the-human-side-in-developing-a-positive-school-climate 

(caring relationships, trust, and the “connectedness” built by those “relationships, 
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meaningful participation, and high expectations” as essential in positive school 

climate).  

Federal and State laws and policy promote the importance of positive school 

climate to improve educational outcomes.  Two landmark federal education laws, 

the Elementary and Secondary Education Act (ESEA) of 1965, Pub. L. No. 89-10, 

19 Stat. 27, and the Individuals with Disabilities Education Act (IDEA) of 1975, 

Pub. L. No. 94-142, 89 Stat. 773, recognized the necessity of addressing student’s 

individual needs and circumstances to achieve equal educational opportunities.  

The ESEA’s policy declaration identified that “vulnerable” children might need 

“guidance and counseling, . . . school health, . . . psychological, and social work 

services” to stay in and benefit from school.  ESEA, Pub. L. No. 89-10, §§  201 

(policy), 303 (funding), 19 Stat. 27, 40-41; see also, e.g., 34 CFR § 300.101(a) 

(requiring a free and appropriate education for all children, including those with 

disabilities); 34 CFR § 300.101(c)(1) (requiring states to educate and provide 

necessary special education and related services). 

In 2002, passage of the “No Child Left Behind Act” (2002),  Pub. L. No. 

107-110, 115 Stat. 1425, included “[o]verall improvements in school climate for 

all students, as a factor for evaluating success in certain federally funded 

programs.”  No Child Left Behind Act of 2002, Pub. L. No. 107-110, § 5431, 115 

Stat. 1425, 1817 (2002) (school climate). 
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In 2015, the “Every Student Succeeds Act” (“ESSA”) (1) required annual 

state report cards measuring student academic achievement, student growth, 

progress of English language proficiency, graduation rates, and school quality and 

student success, (2) expanded educational funding streams for actions to promote 

positive school climate, and (3) allowed States to include “school climate and 

safety” in the “Statewide Accountability Systems” for funding received.  See 

ESSA, Pub. L. No. 114-95, §1111(c)(4)(b), 129 Stat. 1802, 1834-35.  Subsequent 

administrations have maintained support and funding for school climate and safety.  

States overwhelmingly recognize the value of positive school climate or its 

tenets to advance student learning.  Over 40 states have laws or policies to ensure 

“positive,” “safe and supportive,” or “healthy” learning “climates” or 

“environments.”  See, e.g., Colo. Rev. Stat. § 22-102-105; Ga. Code Ann. § 20-2-

155; Cal. Educ. Code § 32282.1; 105 Ill. Comp. Stat. Ann. 5/2-3.181; Tex. Educ. 

Code Ann. § 37.0832 (c-1)(1).  To support learning, positive school climate 

necessarily involves efforts to address students’ social, emotional and behavioral 

health needs; the needs of vulnerable or at-risk students; student retention; and 

factors threatening student safety and cohesion, such as substance use and 

violence.5 

 

5  At present, amici have identified seven states—Alaska, Florida, Kansas, 

Louisiana, Michigan, Indiana and North Dakota—that use climate-related practices 

in their legal and policy frameworks rather than “positive school climate” or 
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Massachusetts implements the predicates of positive school learning 

environments for students, and so it is hardly surprising that the schools would 

endeavor to know and support every student. The law requires educators to 

“engage [students] fully in learning” but “without threats to their sense of security 

or self-esteem” so that they have “the opportunity to reach their full potential.” 

Mass. Gen. Laws Ann. ch. 69, § 1 (West).  Non-discrimination law demands equal 

opportunities for all students.  See, e.g., Mass. Gen. Laws Ann. ch. 76, § 5 (West); 

see also 603 Mass. Code Regs. §§ 26.01(1), 26.07(1), (2) (requiring schools to take 

“active efforts” to “prevent harassment or discrimination” based on personal 

characteristics).  Guidance issued by the Department of Elementary and Secondary 

Education acknowledges that “[a]ll students need a safe and supportive school 

environment to progress academically and developmentally.” Guidance for 

Massachusetts Public Schools Creating a Safe and Supportive School 

Environment, Massachusetts Department of Elementary and Secondary Education 

(Oct. 28, 2021), https://www.doe.mass.edu/sfs/lgbtq/genderidentity.html.  Schools 

address bullying through education, prevention, and remediation. See Mass. Gen. 

Laws Ann. ch. 71, § 370; 603 Mass. Code Regs. § 49.00 et seq.  In 2017, 

Massachusetts started collecting information related to students’ social-emotional 

 

“environment.” For example, Indiana prioritizes social, emotional, and mental 

health, and fosters positive development. Ind. Code Ann. § 20-19-5-2.  
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learning and school climate, with an index to allow reporting on how students 

perceive their learning environments.  Mass. Inst. for College and Career 

Readiness, Understanding School Climate and Measurement: A Research Brief 

(2017), 

https://www.renniecenter.org/sites/default/files/Understanding%20School%20Cli

mate%20Research%20Brief_0.pdf, at 2.6  

There is substantial research that schools’ role in the development and 

education of students goes beyond simply the teaching of proficiency in academic 

subjects.  All students benefit from a positive school climate and its concepts, 

practices, and approaches.  See Cohen, et al., School Climate.  “[T]he common, 

underlying theme” of school climate lies in establishing the conditions and 

supports for students to learn, which itself is bound up with the student’s 

“intentional connection with adults” at school.  Palma Strand & Melinda Patrician, 

School Climate, Education Week, June 13, 2001, 

 

6  Other states within this Circuit likewise prohibit discrimination in education 

and address school climate.  E.g., 20-A M.R.S. § 6557 (Maine School Safety 

Center “promote[s] overall school safety by developing recommendations to 

support a positive school climate”); R.I. Gen. Laws § 16-21-21 (school discipline 

codes “to foster a positive environment that promotes learning”); New Hampshire 

Dep’t of Educ. Bureau of Wellness and Nutrition, 

https://www.education.nh.gov/who-we-are/division-of-learner-support/bureau-of-

student-wellness (last visited June 26, 2023) (focusing on “the whole child” in 

recognition of the “many factors that impact a student’s academic attainment” and 

providing technical assistance on behavioral health and wellness). 
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https://www.edweek.org/leadership/opinion-school-climate/2001/06.  Researchers 

increasingly focus on the importance for students to feel “attached to at least one 

caring and responsible adult at school” both for current and long-term benefits 

because “[e]ven one stable relationship with a committed adult can help buffer a 

child from the effects of serious adversity.”  Darling-Hammond, Why School 

Climate Matters at 7. 

Studies show that students’ feelings of being respected, valued, and emotionally 

supported by their teachers is a powerful protective factor for students’ mental 

health and wellbeing and relates to students’ orientation to behave in prosocial and 

responsible ways and to their actual behavior, in and out of school.  Kathryn R. 

Wentzel and David B. Miele, Handbook of Motivation at School, 214 (2d ed. 2016) 

(internal citations omitted). 

Academic achievement, such as improved attendance, fewer suspensions, 

and graduation from high school, is a powerful benefit of a positive climate.7 A 

series of correlational studies demonstrates increased achievement for elementary, 

middle, and high schools and at all other levels of schooling, an effect that persists 

 

7
  School Climate Improvement, National Center on Safe Supportive Learning 

Environments, https://safesupportivelearning.ed.gov/school-climate-improvement 

(last visited June 26, 2023) (attendance); Klem, A. M., & Connell, J. P., 

Relationships Matter: Linking Teacher Support to Student Engagement and 

Achievement, 74 J. of Sch. Health 262, 262-73 (2004); see also, A.J. MacNeil, et 

al., The Effects of School Culture and Climate on Student Achievement, 12 Int’l J. 

of Leadership in Educ. 73, 73–84 (2009) (retention). 
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over time. Amrit Thapa, et al., A Review of School Climate Research, 20 Review of 

Educ. Research 1 (2013) (internal citations omitted). 

Positive teacher-student relationships are associated with better test scores, 

including on standardized tests, as early as elementary school, and that association 

continues through to high school.8  Such positive relationships are also linked to 

students’ motivation to learn, while less teacher respect for students and less 

student belongingness are associated (retrospectively) with school dropout.9  As 

the Department explains, when adults “express[] care” and “provid[e] support,” 

students are more likely to feel “respected by adults” and belong, each of which 

factors into better student emotional and physical safety and allows “brain 

development [to] flourish[].”  U.S. Dep’t of Educ., Guiding Principles at 7.  In 

short, positive learning environments are highly predictive of students’ well-being 

and academic success. 

Studies generally define positive school climate to include “positive teacher-

student relationships, sense of safety, and student connectedness to and 

engagement in school.” Evie Blad, Positive School Climates May Help Narrow 

 

8  See Klem, Relationships Matter, 266-68 (elementary school students); S.M. 

Daily, et al., School Climate and Academic Achievement in Middle and High 

School Students, 89 J. of Sch. Health 173, 178 (older students). 
9  Ming-Te Wang and Jessica L. Degol, School Climate: A Review of the 

Construct, Measurement, and Impact on Student Outcomes, 28 Educ. Psychology 

Rev. 315, 320 (2015).  
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Achievement Gaps, Analysis Finds, Education Week, Nov. 11, 2016, 

https://www.edweek/org/leadership/positive-school-climates-may-help-narrow-

achievement-gaps-analysis-finds/2016/11. Positive school climate and, in 

particular, a strong teacher-student relationship, characterized by warmth, 

acceptance, and support, are so influential that they have been shown to narrow 

achievement gaps between students based on socioeconomic status.  Ruth 

Berkowitz, et al., A Research Synthesis of the Associations Between Socioeconomic 

Background, Inequality, School Climate, and Academic Achievement, 87 Review 

of Educ. Research 425, 451 (2017). A 2013 review of decades of research 

documented positive school climate’s multiple, years-long, positive effects, 

including increasing the motivation to learn and reducing disparities in academic 

success based on, among other disparities, socioeconomic context, and subsequent 

research has found the same.  Thapa, et al., A Review of School Climate Research 

at 4, 9.   

As educators know, identity exploration is a fact of life for young people in 

their school years.10 When students are assessing their gender or sexuality, and 

wherever they may end up in that exploration, they are likely to need support, 

 

10  Sexuality and gender identity exploration are typical, with gender identity 

exploration starting at young ages.  See Am. Acad. of Pediatrics, Promoting 

Healthy Development of Sexuality and Gender Identity (July 2022), 

https://downloads.aap.org/AAP/PDF/BF_HealthySexualityGenderIdentity_Tipshee

t.pdf?_ga=2.187430312.1671942479.1687460977-1116095080.1684338421. 
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particularly if they are transgender or gender nonconforming or nonbinary.  Parents 

and family acceptance are enormously important to the ways that young people 

navigate these challenges, and school support is ultimately about equal educational 

opportunities and supporting a student in initiating conversations with family 

members. The National Academies of Sciences concluded that “Gender 

affirmation is a key determinant of health and well-being for transgender people.” 

Nat’l Acads. of Sci., Eng’g, & Med., Understanding the Well-Being of LGBTQI+ 

Populations, at 2-7 (2020).  Leading researchers have also documented that 

“[t]ransgender youth who were able to use their chosen name in multiple contexts 

reported fewer depressive symptoms and less suicidal ideation and behavior.” 

Stephen T. Russell, et al., Chosen Name Use is Linked to Reduced Depressive 

Symptoms, Suicidal Ideation and Behavior Among Transgender Youth, 63 J. 

Adolescent Health 503, 504 (2018). Consistent with this research, leading school 

administrator organizations recommend that “[a]ll school staff should use the 

student’s preferred name and pronoun, which is a sign of respect to the student and 

affirms his or her gender identity.” E.g., Nat’l Ass’n of Secondary Sch. Principals, 

Position Statement: Transgender Students, at 5 (2016), https://www.nassp.org/wp-

content/uploads/2020/06/Transgender_Students.pdf. 

Studies have consistently found that positive inclusive school climates, in 

which schools appreciate students for who they are and acknowledge different 
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students’ backgrounds—including ethnic-racial,11 racial,12 cultural,13 immigration 

status-based,14 and LGBTQ+ status15 leads to greater student engagement in school 

and better academic outcomes.  Positive school climate and its practices and 

approaches play a powerful role in success for all students.  

B. The Obligation to Establish a Positive School Climate Requires that 

Education Experts Retain Control Over Decisions Relating to the Learning 

Environment. 

A ruling from this Court that the United States Constitution mandates public 

schools to abruptly disclose certain information about students’ identities to their 

parents or to refrain from speaking with students about their well-being, as the 

Plaintiffs seek, would interfere with public schools’ authority to establish policy 

and support learning in ways known to be effective. Allowing parents to “direct 

 

11  Richard A. Fames et al., Gender Integration and the Promotion of Inclusive 

Classroom Climates, 54 Educ. Psychologist 271 (2019).  
12  Anthony A. Peguero et al., Social Bonding to School and Educational 

Inequality: Race/Ethnicity, Dropping Out, and the Significance of Place, 59 

Sociological Perspectives 317, 335-39 (2016). 
13  Id. at 337-39. 
14  Fabienne Doucet, What Does a Culturally Sustaining Learning Climate 

Look Like?, 56 Theory Into Practice 195 (2017). 
15  Jack K. Day, et al., Gay‐Straight Alliances, Inclusive Policy, and School 

Climate: LGBTQ Youths’ Experiences of Social Support and Bullying, 30 J. of 

Research on Adolescence 418, 419 (2020) (perceived support for LGBTQ+ 

students from teachers and staff increased feelings of safety and belonging);  

Joseph G. Kosciw, et al., Reflecting Resiliency: Openness About Sexual 

Orientation and/or Gender Identity and its Relationship to Well-Being and 

Educational Outcomes for LGBT Students,  55 Am. J. of Community Psychology 

167 (2014) (teacher and staff support for LGBTQ+ students helped improve 

academic performance). 
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how a public school teaches their child” would be a tectonic shift in the law. 

Parker v. Hurley, 514 F.3d 87, 102 (1st Cir. 2008) (emphasis in original) (quoting 

Blau v. Fort Thomas Public School District, 401 F.3d 381, 395 (6th Cir. 2005)).  

Decisions about how to create a positive school climate for engaged 

learning, academic achievement, and academic performance belong with schools, 

including making sure adults can talk with students and are able to support students 

when they seek assistance.  These matters are squarely within educator expertise. 

As this Court recently observed, “the Supreme Court has repeatedly emphasized 

the necessary discretion school officials must exercise and the attendant deference 

owed to many of their decisions.” Norris v. Cape Elizabeth Sch. Dist., 969 F.3d 12, 

29 (1st Cir. 2020). To be sure, courts must “interpret and apply the law,” but not 

“substitute [their] own notions of sound educational policy for those of the school 

authorities which [they] review.” Albright v. Mt. Home School District, 926 F.3d 

942, 948 (8th Cir. 2019). 

This Court and federal courts nationwide have provided wide berth to public 

school authorities on a host of school-related issues from curriculum and the 
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allocation of scarce resources,16 to bullying policies,17 to dress codes.18 The same is 

true for other aspects of school management in furtherance of “the legitimate 

pedagogical purpose of fostering an educational environment” where all students, 

including LGBTQ students, can thrive. Parker v. Hurley, 474 F. Supp. 2d 261, 275 

(D. Mass. 2007), aff’d by 514 F.3d 87 (1st Cir. 2008). 

Defendants, like school districts across the nation, have made the decision to 

meet students wherever they are, to respect students’ wishes about how they are 

identified, and, while encouraging and supporting students to share important parts 

of themselves with their parents and guardians when those adults do not already 

know, to allow students to control how and when to disclose personal information. 

See FAC ⁋ 83, App. p. 32 (counselor instructed staff that student “is still in the 

 

16  See Griswold v. Driscoll, 616 F.3d 53, 59 (1st Cir. 2010); cf. Brown v. Hot, 

Sexy, & Safer Prods., 68 F.3d 525, 534 (1st Cir. 1995) (“If all parents had a 

fundamental constitutional right to dictate individually what the schools teach their 

children, the schools would be forced to cater a curriculum for each student whose 

parents had genuine moral disagreements with the school’s choice of subject 

matter.”). 
17  E.g., Doe v. Hopkinton Pub. Schs., 19 F.4th 493, 505-06 (1st Cir. 2021). 
18  Courts recognize the impact of school uniforms and dress codes on test 

results and disciplinary issues in a school environment. E.g., Canady v. Bossier 

Parish School Board, 240 F.3d 437, 444 (5th Cir. 2001) (“[I]t is not the job of 

federal courts to determine the most effective way to educate our nation’s youth.”); 

Hardwick v. Heyward, 711 F.3d 426, 440 (4th Cir. 2013) (upholding school policy 

prohibiting clothing depicting confederate flag). “Because school officials are far 

more intimately involved with running schools than federal courts are, ‘[i]t is 

axiomatic that federal courts should not lightly interfere with the day-to-day 

operation of schools.’” Hardwick, 711 F.3d at 440 (quoting Augustus v. Sch. Bd. of 

Escambia Cty., 507 F.2d 152, 155 (5th Cir. 1975)). 
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process of telling [Plaintiffs] and is requesting that school staff” continue using 

enrollment name in communications home).  This court must tread carefully to 

ensure that schools retain the authority to manage school-student relationships and 

honor the judgments of educators and local authorities as to how to create a 

positive climate and learning environment. See Wood v. Strickland, 420 U.S. 308, 

326 (1975) (“The system of public education that has evolved in this Nation relies 

necessarily upon the discretion and judgment of school administrators and school 

board members.”). 

CONCLUSION 

The District Court judgment should be affirmed. 
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